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Page  336. — In  top  line  for  "  and  as  it  is  not,"  read  "  and  is  it  not." 
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insert  "  over  a  bridge." 
II     510. — From  line  seven  of  the  headnote  after  the  words  "  until 

November  25th,"  omit  the  words  "and  March  31st." 
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CASES  DETERMINED 

BT  THB 

SUPREME  COURT 

NEW   BRUNSWICK. 


WILLIAMS  AND  WIFE  v.  THE  CITY  OF  PORTLAND. 


1889. 


CUy  of  Portland— Power  to  alter  and  amend  streeU—RigJU  to  cut    October  10. 
down  and  change  grade — Negligence, 

The  Act  34  Vic. ,  c.  1 1,  inoorporatmg  the  City  of  Portland,  gave  the  City  Council 
the  control  and  manaffement  of  the  streets,  with  power  "  to  open,  lay  out, 
regulate,  repair,  amend  and  dean  the  same." 

The  plaintiff's  house  fronted  on  one  of  the  streets  of  the  city,  standing  a  few 
feet  hack  from  the  line  of  the  street,  which  at  that  place  was  lower  than  the 
land  on  which  the  house  stood,  and  was  reached  by  steps  from  the  front  of 
house.  The  Corporation,  in  alterinff  the  level  of  the  street,  out  it  down  some 
feet  lower  than  it  had  been,  and  in  ooing  so,  took  awa^  the  steps  leading  up  to 
the  plaintiff's  house|—  the  overseer  of  Uie  work  stating  that  they  would  be 
replaced.  The  plaintiff  then,  in  order  to  get  access  to  and  from  the  street, 
placed  planka  from  the  front  of  his  house  to  the  street  below,  on  an  incline  of 
about  90  d^nrees.  In  going  from  the  boose  to  the  street  upon  these  planks, 
the  pJaintiflrs  wife  slipped  and  was  injured. 

Htld--m  an  action  against  the  city  for  the  injury  to  the  wife — (Palmer,  J.,  dis- 
lentinff),  that  the  corporation  was  not  liable,  the  alteration  in  the  level  of  the 
street  Deing  authorized  by  the  Act  of  incorporation,  and  the  work  not  having 
been  done  negligently. 

This  was  an  action  for  damages  for  injuries  sustained  by  the 
female  plaintiff  by  reason  of  the  allied  negligence  of  the 
defendants ;  tried  before  His  Honor  Mr.  Justice  Wetmore,  at 
the  Saint  John  Circuit,  in  August,  1888. 

The  declaration  contained  two  counts.  The  first  alleged 
that  the  defendants  had,  previous  to  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned,  the  care, 
management,  and  control  of  a  certain  street  and  public  high- 
way in  the  said  City  of  Portland,  called  Bridge  street ;  that 
the  said  plaintiff,  Edward  Williams,  was  possessed  of  a  dwell- 
ing house  and  premises  fronting  upon  the  said  street  and 
dway,  and  the  said  plaintiffs  had  the  right  to  pass  and 
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1889.  repass  to  and  from  their  said  dwelling  house,  and  to  and  from 
Williams"  the  said  street  and  highway ;  that  the  said  dwelling  house  and 
The  Ctty  o  ^^®  ^^  ^^^^  ^^  ^^^  ^^^^  plaintiff,  Edward  Williams,  was  some 
PoBTLAKD.  distance  above  the  said  street  and  highway,  or  that  portion  of 
it  upon  which  the  public  usually  travelled,  and  in  order  to 
facilitate  egress  and  regress  to  the  said  plaintiffs  from  their 
said  dwelling  house  and  premises  to  and  from  the  said  street 
and  highway,  there  were,  and  had  been  for  a  long  time,  wooden 
steps,  leading  from  said  dwelling  house  and  premises  to  the 
said  street  and  highway,  which  steps  were  then,  and  had  been 
for  a  long  time  prior  to  the  grievances  thereinafter  mentioned, 
rightfully  and  lawfully  there ;  that  the  defendants,  their  con- 
tractors, servants,  workmen,  and  agents,  cut  down  the  said 
street  and  highway  in  front  of  the  said  dwelling  house  and 
property  so  as  to  make  the  said  street  and  highway  consider- 
ably lower  than  it  had  previously  been,  and  did  also  wrong- 
fully, illegally,  and  improperly  take  away  the  said  steps  so  as 
to  make  it  dangerous  getting  from  the  said  dwelling  house 
and  upon  the  said  street  and  highway  ;  that  the  said  defend- 
ants frequently  promised  to  replace  said  steps,  and  to  continue 
the  same  down  to  the  said  street  and  highway  as  so  lowered, 
but  did  not  do  so,  and  wrongfully,  illegallj'',  and  improperly 
left  the  said  approach  to  said  street  from  said  dwelling  house 
and  premises,  in  a  dangerous  condition  for  a  long  space  of 
time,  which  dangerous  condition  thereof  was  caused  by  the 
acts  of  the  said  defendants,  their  servants,  agents,  and  work- 
men as  aforesaid;  that  the  said  plaintiff,  Edward  "Williams, 
relying  upon  the  said  promise,  in  order  to  get  access  to  said 
street,  and  as  a  temporary  means  of  getting  such  access  was 
obliged  to,  and  did  prudently,  carefully,  and  in  a  reasonable 
manner,  place  boards  leading  in  a  slanting  direction  from  the 
said  premises  to  the  said  highway  as  a  temporary  means  of 
getting  from  said  dwelling  house  upon  said  highway  until  the 
said  defendants  should  place  said  steps  there,  as  they  had 
agreed  and  were  lawfully  bound  to  do;  the  said  plaintiff, 
Edward  Williams,  using  all  proper  and  reasonable  care  in  that 
behalf.  That  the  said  Alice  S.  Williams,  then  being  the  wife 
of  the  said  Edward  Williams,  while  seeking  to  pass  from  said 
dwelling  house  to  said  street  by  the  way  which  she  had  been 
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theretofore  accustomed  to,  and  had  a  right  to  go.  was  stepping       1889. 
down  the  said  boards,  when,  without  any  fault  of  her  own,  she    Williams"" 
slipped  and  fell,  and  was  very  severely  bruised,  wounded,  -t^  J- 
maimed,  and  injured,  and  became  and  was  sick  and  disabled   Portland. 
for  a  long  time,  and  suffered  great  pain  of  body  and  mind. 

The  second  count  was  for  damages  for  the  loss  by  the  plain- 
tiff, Edward  Williams,  of  the  services  of  the  female  plaintiff. 
The  plaintiffs  claimed,  under  the  first  count,  S2,000,  and  the 
plaintiff,  Edward  Williams  claimed  under  the  second  count 
$500. 

The  defendants  pleaded,  1st.  Not  guilty.  2nd.  That  the 
defendants  did  the  several  acts  complained  of  by  authority  of 
the  Act  34  Vic,  cap.  11,  incorporating  the  Town  of  Portland, 
and  Acts  in  amendment  thereof,  and  without  negligence.  3rd 
and  4th.  That  they  did  not  promise  or  agree,  and  were  not 
bound  to  replace  or  continue  the  steps  as  alleged.  5th.  That 
the  steps  were  upon  and  wrongfully  encumbering  the  street, 
and  the  defendants,  as  they  lawfully  might,  removed  them. 

At  the  close  of  the  plaintiffs'  case,  a  motion  was  made  for  a 
nonsuit,  which  waa  refused,  leave  being  reserved  to  the  defend- 
ants to  move  to  enter  a  nonsuit. 

The  learned  Judge  submitted  several  questions  to  the  jury, 
which,  with  the  answers,  were  as  follows : 

1.  Was  the  street  cut  down  in  front  of  the  plaintiff^s 
premises,  and  the  plaintiff's  means  of  access  to  the  street  from 
his  premises  cut  off  thereby  ?     Yes. 

2.  Was  it  reasonably  necessary  for  the  plaintiff  in  order  to 
get  from  his  premises  to  the  street,  to  put  the  planks  in  the 
position  they  were  placed  ?    Yes. 

3.  Could  not  the  plaintiffs  reasonably  have  had  access  to 
the  highway  by  some  other  way  than  by  these  planks  ?    No. 

4.  Would  it  not  have  been  more  prudent  for  the  plaintiff  to 
have  used  such  other  mode  of  access,  rather  than  these  planks  ? 
No. 

6.  Ciould  not  the  injury  sustained  have  been  avoided  by  the 
plaintiff  using  reasonable  prudence  in  selecting  the  means  of 
access  at  present  used  ?    No. 

6.  Was  not  the  injuiy  sustained  by  the  female  plaintiff  the 
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1889.       result  of  imprudently  using  the  planks  instead  of  using  the 
WnxiAMs    place  now  used  ?     No. 

fVPY  ^*  W^at  do  the  jury  assess  the  damages  to  the  female  plain- 

^tland'  tiff  at  ?     $oOO, 

8.  What  do  the  jury  assess  the  damages  to  the  husband 
plaintiff  at  ?    SIOO. 

9.  What  damages  did.  the  plaintiff  sustain,  if  any,  by  reason 
of  the  cutting  down  of  the  street  ?    $20. 

10.  What  damage  did  the  plaintiff  sustain  by  removing  the 
steps  ?    S5. 

11.  Was  the  cutting  the  street  done  under  the  authority  of 
the  defendants  under  Dunlop,  the  road  supervisor,  he  acting 
on  behalf  of  the  City  of  Portland,  for  the  public  benefit  and 
convenience  ?    Yes. 

12.  Could  not  the  injury  sustained  have  been  avoided  by 
putting  pieces  across  the  planks  ?     Might  or  might  not. 

13.  Was  there  any  negligence  on  the  part  of  the  surveyor 
in  cutting  down  the  street  ?    Yes. 

A  verdict  was  entered  for  the  plaintiffs  accordingly. 

June  19, 1889.  L.  A,  Currey  moved  for  a  non-suit  pursuant 
to  leave  reserved,  or,  failing  that,  for  a  new  trial.  The 
defendants  are  empowered  by  the  Act  34  Vic  cap.  11, 
sec.  83,  to  alter  and  amend  the  streets  of  the  city.  The  word 
''  amend  "  is  broad  enough  in  meaning  to  authorize  the  cutting 
down  of  the  street  complained  of,  and  no  action  will  lie  for 
the  damages  to  the  plaintiffs'  land  by  reason  of  the  defendants' 
acts  unless  they  did  the  work  in  a  negligent  and  improper 
manner,  which  is  not  alleged.  Pattiaon  v.  Mayor,  etc,,  of 
Saint  John  (1);  O'Connor  v.  Fittshirg  (2);  Boherts  v. 
Chicago  (3);  James  v.  San  Francisco  (4);  London  and 
Brighton  Ry  Co.  v.  Trwman  (5);  Oeddis  v.  Proprietors  ofBam,n 
Eeservovr  (6);  Governor,  etc,,  v.  Meredith  (7);  Whiixkovse  v. 
Fellowes  (8) ;  Callender  v.  Marsh  (9) ;  Simmons  v.  City  of 
Camden  (10).  There  was  evidence  of  contributory  negligence 
in  placing  and  using  the  planks  as  the  plaintiffs  did.  The  cut- 
ting down  of  the  street  was  not  the  proximate  cause  of  the 


(1)  S  p.  &  B.  636;Ca8.  Dig.  06.  (6)  11  App.  Cas.  46.  (9)  1  Pick.  41& 

(2)  e  U.  S.  Dig.  477.  (6)  8  App.  Cas.  480.  (10)  7  Am.  Rep.  OSO. 
(8)  Id.  418.  (7)  4  T.  R  794. 

(4)  Id.  44(1  (8)  10  a  B.  N.  S.  765. 
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injury.     Wakelin  v.  London  and  South  Western  Ky  Co.  (1) ;       1889. 
Rider  v.  Wood  (2);  Holden  v.  Liverpool  New  Oas  and  Coke   Williams 
Co.  (3);  Town  of  PoHUmd  v.  Orijffitjia  (4);  Collis  v.  Seldon  rj^^Q^^^^ 
(5) ;  Cotton  v.   Wood  (6) ;  Hamma/^k  v.   TTAife  (7) ;  Smith  v.   Portland. 
Grea^  Eastern  Ky  Co.  (8) ;   Welfare  v.  London,  Brighton  and 
South  Coast  Ry  Co,  (9) ;  Smith  v.  Dedkam  (10) ;  il«8op  v. 
Fafe«  (11) ;  Adams  v.  Lancashire  and  Yorkshire  Ry  Co,  (12). 

W.  Pugsley,  S,  0,,  contra.  The  Act  of  incorporation  does 
not  give  the  defendants  the  right  to  alter  the  level  of  the 
street  merely  for  the  public  convenience,  if  the  result  is  to  in- 
terfere with  the  plaintiffs'  means  of  access  to  the  street,  and  to 
injure  their  property.  Nutter  v.  Accrington  Local  Board  of 
Health  (13),  per  Bramwell  and  Brett,  L.  JJ.  But  the  defen- 
dants, even  if  they  were  authorized  to  cut  down  the  streets, 
wrongfully  encroached  upon  the  plaintiffs'  property  and 
removed  their  steps,  which  they  clearly  had  no  right  to  do. 
As  to  the  defendants'  liability,  the  plaintiff  having  placed  the 
planks  where  they  were  when  the  injury  happened,  it  must  be 
borne  in  mind  that  the  defendants  had  completely  cut  off  the 
plaintiffs'  means  of  access  to  the  street,  and  in  order  to  get  to 
the  street  and  to  their  outbuildings  on  the  other  side,  it  was 
necessary  to  use  some  temporary  contrivance  such  as  they  did 
use.  And  the  jury  have  found  that  it  was  reasonably  neces- 
sary for  the  plaintiffs  in  order  to  get  from  their  premises  to  the 
street,  to  put  the  planks  in  the  position  in  which*  they  were 
placed,  and  that  the  female  plaintiff  could  not  reasonably  have 
had  access  to  the  highway  by  any  other  way  than  using  the 
planks.  Under  these  findings  the  plaintiffs  are  entitled  to 
recover.  See  Clayards  v.  Dethick  (14) ;  Doherty  v.  Mayor,  etc, 
of  Saird  John  (15).  If  the  plaintiffs,  having  been  wrongfully 
and  illegally  deprived  by  the  defendants  of  their  means  of 
access  to  the  street,  would  be  justified,  as  they  clearly  would 
under  the  authorities,  in  incurring  some  risk  in  endeavoring  to 
get  from  their  house  to  the  highway,  and  in  doing  which,  in  a 
prudent  and  careful  manner,  if  they  sustained  an  injury,  an 


(1)  It  App.  C««.  41.                   (0)  8  0.  B.  N.  S.  568.                   (11)  2  H.  &  N.  768. 
^  ^ -.      c  p  7j 

D.  S8L 

L4Se. 

.  Rep.  618. 


(t)  2  E  A  E.  88&  (7)  11  0.  &  N.  S.  6M.  (12)  L.  R.  4  C.  P.  780. 

<8)8r  -  - 


<8)  8  a  B.  L  (8)  L.  R  2  C.  P.  41.  (IS)  4  Q.  B.  D.  881. 

(4)  11  Can.  a  C.  R.  888.  (9)  L.  R.  4  Q.  R  608.  (14)  12  Q.  B.  480. 

(6)  L.  K  8  C.  P.  40&  (10)  8  Cttsb.  582.  (15)  26  N.  R  ] 
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1889.       public.     And  it  was  further  held,  that  the  power  of  altering 

Williams"  amending  and  repairing  the  streets  ia  restricted  by  no  condi- 

The  Citt      ^^^^'  ^^®  ^^'y        implied  condition,  that  what  shall  be  done 

PoBTLAio).   in  the  name  of  the  public,  and  ostensibly  for  their  benefit  and 

T^^j      convenience,  shall  not  be  done  in  such  a  manner  as  in  reality 

to  constitute  a  public  nuisance. 

In  1878,  the  late  Mr.  Justice  Weldon  granted  an  order  of 
injunction  to  restrain  the  Corporation  of  Saint  John  from 
cutting  down  Union  street  and  George  sti-eet.  This  injunc- 
tion was  afterwards  dissolved,  chiefly  on  the  ground  of  delay 
in  making  the  application.  Subsequently  actions  at  law  were 
taken  against  the  City  of  Saint  John,  and  McQuiggan  and 
McQourty,  by  Messrs.  Yeats,  to  recover  damages  for  injuries 
which  they  had  suffered  from  the  cutting  down  of  those 
streets.  When  the  decision  in  Fattiaon  v.  The  Mayor  of  Saint 
John  was  given,  Mr.  Weldon,  the  plaintiffs'  attorney  and 
counsel,  virtually  abandoned  the  suits  by  allowing  verdicts  to 
be  entered  for  the  defendants  when  the  causes  were  taken 
down  to  trial  by  proviso. 

The  same  principle  is  recognized  by  the  Supreme  Court  of 
the  United  States.    In  Smith  v.  Corporation  of  Washing- 
ton  (1),  it  is  held  that  the  power  to  open  and  keep  in  repair 
streets  and  alleys,  given  to  a  city,  includes  the  power  to  estab- 
lish a  grade  and  to  change  it  when  established,  and  that  for 
the  exercise  of  this  power,  when  carefully  and  skilfully  done, 
no  right  of  action  accrues  to  proprietors  of  adjoining  property 
by  reason  of  this  change  of  the  grade  of  the  streets.    To  the 
same  effect  are  the  decisions  in  Simmons  v.  The  City  of  CaTTi- 
den  (2),  and  CaUender  v.  Marsh  (3).    Then  there  is  a  class  of 
cases  which  decide,  that  where  a  company  or  corporation  has 
done  nothing  but  that  which  the  Act  authorized,  and  if  the 
damage  arising  therefrom  is  not  owing  to  any  negligence  on  the 
part  of  the  corporation  in  the  mode  of  executing  or  carrying 
into  effect  the  powers  given  by  the  Act,  then  the  person  who 
is  injuriously  affected  by  that  which  has  been  done,  is  deprived 
of  compensation  unless  it  is  given  by  the  Act  itself,  because 
there  has  been  nothing  done  which  is  inconsistent  with  the 
powers  conferred  by  the  Act,  and  with  the  proper  execution 

(1)  20  How.  186.  (2)  7  Am.  Rep.  eao.  (8)  1  Plok.  418. 
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of  those  powers.     Of  such  cases  are  Ooveim(yi\  etc,  v.  Mere-       1S89. 
dUh  (1),  and  Cracknell  v.  The  Corpm^atiaa  of  Tlietford  (2).   In  "wiluams 
construing  a  railway  Act,  Lord  Halsbury,  in  delivering  judg-  theCityof 
ments  in  the  London  &  Brighton  BaViway  Co.  v.  Truraan  (3),   Pobtlam). 
says :  "  It  cannot  now  be  doubted  that  a  railway  company  con-      tuc«,  j. 
stituted  for  the  purpose  of  carrying  passengers  or  goods  or 
cattle,  are  protected  in  the  use  of  the  functions  with  which 
Parliament  has  entrusted  them,  if  the  use  they  make  of  those 
functions   necessarily  involves  the  creation  of  what  would 
otherwise  be  a  nuisance  at  common  law/'    I  refer  to  this  case 
for  the  purpose  of  showing  how  far  the  House  of  Lords  has 
gone  in  protecting  railway  companies  for  acts  done  by  them 
in  pursuance  of  Acts  of  Parliament.     The  principle  affirmed  in 
this  case,  is,  that  there  is  no  cause  of  action  for  doing  that 
which  is  authorized  by  the  statute,  provided  there  is  no  negli- 
gence in  the  manner  of  doing  what  is  authorized. 

It  is  not  charged  here  that  the  defendants  did  the  work 
which  they  were  authorized  to  do  by  the  statute,  carelessly  and 
negligently,  whereby  the  plaintiffs  suffered  damage,  and  there 
IB  no  evidence  to  that  effect.  But  the  declaration  charges  that 
these  acts  of  the  defendants  in  reducing  the  level  of  the  street 
in  front  of  the  plaintiffs'  dwelling  house,  and  in  taking  away 
the  plaintiffs'  steps,  were  done  wrongfully,  illegally,  and  im- 
properly :  that  is,  the  defendants  had  no  right  nor  power  to 
cut  down  the  street,  nor  take  away  the  steps.  I  think  the 
defendants  are  authorized  by  Act  of  Assembly  to  cut  down 
the  street,  and  if  the  steps  are  encumbering  it,  to  remove 
them. 

In  framing  the  declaration,  the  pleader  seeks  apparently  to 
get  rid  of  the  effect  of  decisions  in  Pattison  v.  The  Mayor  of 
St.  John,  and  like  cases,  by  alleging  a  promise  by  defendants 
to  replace  the  steps,  and  continue  them  down  to  the  street  and 
highway  as  levelled.  Thus  we  have  an  extraordinary  count 
in  the  declaration,  being  partly  in  tort  and  partly  in  contract. 
It  is  not  necessary  to  decide  here  whether  or  not  such  a  decla- 
ration is  demurrable.  But  eyen  if  the  declaration  is  good,  the 
plaintiffs  cannot  recover  upon  such  a  contract  as  is  there 
stated.    There  is  no  good  consideration  for  it,  and  no  authority 

(1)4T.  R.7M.  (2>L.R.4C.  p.  629.  (8)  11  App.  Cto.  60. 
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1880.  to  make  the  promise  which  the  female  plaintiff  says  James 
Williams  Dunlop  did  make.  Dunlop  was  supervisor  of  roads  in  Port- 
The  &TYOP  l*^<i»  under  whose  direction  Brido^e  street  was  cut  down.  Mrs. 
Portland.  Williams  in  her  evidence  speaks  of  a  conversation  she  had 
Tuck,  J.  with  Dunlop  after  the  steps  had  been  removed.  She  says  :  "  I 
asked  him,  did  he  intend  to  replace  the  steps,  as  he  took  them 
away.  He  said  he  would  see  that  the  Town  replaced  the  steps. 
Then  he  took  a  tape  line  from  his  pocket  and  measured  for 
the  steps,  saying  he  should  see  them  replaced.  He  guaranteed 
they  would  be  all  right ;  he  said  it  would  be  all  right,  and  took 
the  measurement."  The  steps  were  not  replaced.  Now,  if 
this  is  true,  it  furnishes  no  cause  of  action  against  the  defend- 
ants. The  promise  was  without  consideration,  and  James 
Dunlop  had  no  authority  to  bind  the  Corporation.  He  was 
supervisor  of  roads,  and  his  duties  were,  as  he  says  in  his  evi- 
dence, under  instructions  from  the  aldermen  of  each  ward,  to 
go  on  with  any  work  in  connection  with  repairs  and  improve- 
ments of  sidewalks  and  streets.  It  was  no  part  of  his  duty, 
nor  was  it  within  the  scope  of  his  authority  to  bind  the  Cor- 
poration by  a  promise  to  replace  steps  which  had  been  removed. 
The  plaintiffs  fail  completely  in  this  part  of  the  declaration. 

But  it  is  said  by  plaintiffs'  counsel  that  he  is  not  driven  to 
dispute  the  right  of  the  City  to  lower  the  level  of  the  streets ; 
that  it  is  not  necessary  for  the  plaintiffs'  case.  He  contends 
that  in  the  cutting  the  defendants  went  beyond  the  line  of  the 
street,  and  cut  away  the  plaintiffs'  steps,  which  were  on  his 
land.  I  fail  to  find  any  evidence  which  goes  to  show  that  the 
steps  were  on  Williams'  land.  None  of  the  witnesses  say  so. 
Dunlop's  evidence  is  to  the  effect  that  the  cutting  was  all 
within  the  lines  of  the  street.  Edward  Williams  showed  no 
title  to  the  soil  of  Bridge  street.  His  evidence  is  that  he  had 
possession  of  the  dwelling  house  on  land  fronting  on  Bridge 
street,  and  as  is  said  by  Duff,  J.,  in  giving  his  judgment  in 
Pattison  v.  The  Mayor  of  Saint  John,  it  is  not  necessarily  to 
be  inferred  that  because  a  man's  land  is  bounded  by  a  street 
or  highway,  therefore  his  title  to  the  soil  extends  ad  mediv/m 
filv/m  vice.  It  is  always  a  question  of  intention.  There  is  no 
presumption  that  the  plaintiff  was  owner  of  the  soil.  Besides, 
the  gravamen  of  the  case  is  not  a  trespass  on  the  plaintiffs' 
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property.     The  declaration  does  not  meet  a  case  of  cutting       1889. 
away  the  plaintiffs'  land  and  thereby  removing  his  steps.     On  "wiujams" 
the  contrary,  the  allegation  is  that  the  defendants  cut  down  ^     g- 
the  street  so  as  to  make  it  considerably  lower  than  it  had   Portland. 
previously  been,  and  did  also  wrongfully,  illegally  and  improp-      TucfcTj. 

erly  take  away  the  steps,  so  as  to  make  it  dangerous  getting       

from  the  dwelling  house  to  and  upon  the  street. 

But  apart  altogether  from  the  right  of  the  defendants  to 
lower  the  level  of  the  street,  I  think  the  fact  that  the  plain- 
tiffs placed  the  planks  where  they  did,  and  the  manner  in 
which  they  were  placed,  prevent  them  from  recovering  in  this 
action.  It  is  true  that  the  jury  found  for  the  plaintiffs  upon 
this  point,  in  answer  to  a  question  put  to  them  by  the  learned 
Judge,  but  in  my  opinion  there  was  no  evidence  to  warrant 
their  finding.  Edward  Williams,  in  giving  evidence,  says  that 
he  placed  two  small  planks  in  a  slanting  direction  from  the 
roadway  to  his  platform ;  one  was  ten  feet  six  inches,  and  the 
other  nine  feet  six  inches,  in  length ;  that  his  wife  in  going 
from  the  house  to  the  street  over  these  planks,  when  they 
were  slippery,  fell  and  was  injured.  He  says  also,  that  he  put 
these  planks  there  because  he  had  to  do  so,  as  he  had  no  other 
means  of  getting  from  his  house  to  the  roadway.  And  further, 
he  says  that  it  was  dangerous  to  go  up  and  down  these  planks, 
and  be  knew  that  it  would  be  dangerous  to  walk  on  them 
when  he  placed  them  there.  It  seems  clear  that  the  want  of 
proper  care  and  caution  in  the  use  of  planks  placed  there  by 
the  plaintiff,  Edward  Williams,  caused  the  accident  to  his  wife. 
Suppose  it  was  necessary  that  planks  should  be  placed  where 
they  were  to  enable  the  plaintiffs  to  get  from  the  house  to  the 
street  Then  they  ought  to  have  been  placed  in  such  a  way 
as  to  make  it  reasonably  safe  to  pass  over  them.  Instead  of 
doing  this,  the  plaintiff  himself  says  that  he  placed  them  in 
such  a  position  that  it  was  dangerous  to  pass  over  them.  Not 
only  was  there  no  reasonable  prudence  shown  by  the  plaintiffs, 
but  they  were  really  guilty  of  gross  carelessness,  without  which 
the  injury  to  Mrs.  Williams  would  not  have  occurred.  The 
plaintiff  did  what  a  prudent  person  would  not  have  done 
under  the  circumstances.     Had  it  not  been  for  their  negligence 
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1889.       and  want  of  ordinary  care  and  caution,  the  misfortune  would 
Williams""  ^^^  ha,ve  happened. 

^ ^ In  my  opinion,  on  both  grounds,  the  rule  must  be  absolute 

Thb  City  op  ^  ^     »-  « 

PoETLAND.   to  enter  a  non-suit. 

Tuck,  J. 

King,  J.     This  is  an  action  for  damages  sustained  by  the 

female  plaintiiF  in  attempting  to  get  from  her  house  to  the 
street,  to  which  it  is  alleged  the  defendants  improperly  made 
the  access  difficult  by  cutting  down  the  street  and  remov- 
ing steps,  and  for  damages  sustained  by  the  male  plaintilBT 
through  the  consequent  loss  of  his  wife's  services,  etc.  The 
street  was  one  called  Bridge  street,  leading  from  Main 
street  to  Spar  Cove,  and  thence  to  Millidgeville  road.  Prior 
to  the  cutting  down  of  the  street,  access  to  the  street  from 
the  house  of  plaintiffs  was  had  by  a  few  steps  leading  to 
an  embankment,  which  again  was  a  few  feet  above  the  level 
of  the  travelled  portion  of  the  road.  The  cutting  which  was 
done,  reduced  the  level  of  the  embankment  and  of  the  travelled 
portion  to  a  uniform  level,  three  feet  below  the  former  level 
of  the  travelled  portion.  The  effect  of  this  was  to  leave  the 
plaintiffs'  house,  or  rather  a  small  platform  or  verandah  in 
front  of  the  house,  six  feet  above  the  level  of  the  street,  with 
no  mode  of  access  directly  in  front  of  it.  The  plaintiff  placed 
a  couple  of  deals  from  the  platform  to  the  street  level,  and  it 
was  in  walking  down  this  that  the  female  plaintiff  fell  and 
sustained  injuries.  Amongst  other  things,  it  was  contended 
for  defendants  that  it  was  an  imprudent  act  on  the  part  of  the 
female  plaintiff  to  attempt  to  go  down  the  planks  without  any 
cleats  being  upon  them  to  prevent  slipping,  and  especially  as 
a  less  dangerous  way  of  getting  down  could  have  been  had  by 
going  along  the  platform  to  a  part  where  the  bank  and  the 
street  level  came  nearer  together.  This  was  left  to  the  jury, 
who  found  for  the  plaintiffs  upon  this  question. 

The  defendants  also  contended  that  there  was  no  proof  that 
the  street  was  cut  down  by  them.  By  sec.  58  of  34  Vic.,  cap. 
11,  the  Town  Council  is  empowered  to  appoint  a  supervisor 
of  roads,  and  sec.  88  defines  the  supervisor's  duties  to  bo 
"  under  direction  of  the  Town  Council  or  any  committee  there- 
of, to  superintend  the  work  on  the  roads,  byeways,  streets. 
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sidewalks,  eta,  within  the  said  Town,  and  from  time  to  time       1889. 
to  report  to  the  chairman  of  the  Town  Council,  etc.,  all  encum-    Wiluaio' 
brances  thereon  and  all  places  requiring  amendment  and  repair  ,_.     ^r 
thereon,"  etc  Portland. 

Mr.  Goddard,  the  clerk,  says  that  appropriations  for  the      u^j. 

streets  are  made  and  a  certain  amount  is  appropriated  for  each       

ward,  and  that  amount  is  spent  by  the  supervisor.  There  is 
a  record  of  the  appropriation  but  no  record  of  how  it  is 
spent.  The  whole  Council  is  the  Committee,  and  the  alder- 
men of  each  ward  are  supposed  to  supervise  the  expenditure 
of  the  money  in  each  ward ;  and  the  money  is  spent  by  the 
supervisor  under  their  supervision. 

Mr.  Dunlop,  who  was  supervisor  from  1879  to  1888,  says  he 
performed  his  duties  under  the  instruction  of  the  aldermen 
of  each  ward,  and  from  them  took  his  instructions  and 
went  on  with  the  work.  "I  went  on  with  any  work  they 
told  me  to,  year  after  year,  in  connection  with  repairs  and 
improvements  of  sidewalks  and  streets.  That  as  supervisor 
he  had  done  a  little  most  every  year  on  the  Bridge  Road.  We 
would  work  a  small  portion  every  year,  and  it  is  two  years 
since  we  got  to  Williams'.  McKeever,  the  contractor,  cut  the 
road  down.  The  work  was  supposed  to  be  done  under  my 
supervision.  ♦  ♦  ♦  The  work  was  supervised  under  the 
direction  of  Mr.  Daniel  Purdy  and  Alderman  McOoldrick,  the 
latter  being  one  of  the  aldermen  for  ward  5.  He  (Aid.  Mc- 
Goldrick)  was  there  once  or  twice  a  day  while  the  work  was 
going  on.  Previous  to  this  cutting,  work  had  been  done  on 
both  ends  of  the  road 'on  both  sides  of  Mr.  Williams'.  Those 
expenditures  have  been  made  by  me  as  Supervisor  of  Roads 
for  the  City  of  Portland,  by  the  order  of  the  aldermen  of  the 
5th  Ward." 

On  cross-examination :  "  This  was  an  outside  matter,  outside 
of  the  ward  money.  This  was  contract  work,  outside  of  the 
appropriation.  I  had  nothing  to  do  with  this,  except  to  see 
it  was  done  right  When  I  said  I  was  under  the  instructions 
of  the  aldermen  of  each  ward  and  went  on  with  the  work,  I 
mean  the  work  of  which  I  took  account  at  the  time  myself. 
That  would  not  refer  to  any  special  work  or  outside  contracts. 
I  worked  pretty  well  one  year  to  Williams',  and  next  year 
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1889.       started  on  the  bridge  at  Indiantown  and  laid  a  platform'  to 

Williams    Mrs.  Bryce's." 

_     Jt  He  describee  what  was  done :  "  We  cut  it  down  two  and  a 

The  uiTY  OF 

PoBTLAND.  half  or  three  feet.     The  steps  were  up  off  the  ground  before 
E^j,      that.     We  started  at  nothing  at  one  end,  and  cut  three  feet  off 

the  hill  and  put  it  in  the  hollow  below.     *     *     *     There  was 

a  little  roll  on  the  road.  We  cut  this  so  as  to  make  it  all  flat. 
We  took  the  steps  away,  and  cut  three  feet  under  the  steps 
right  down  through.     We  made  the  whole  thing  level." 

I  think  this  is  some  evidence  that  the  work  was  done  by 
the  Town.  The  Town  Council  have  the  sole  and  exclusive 
management  and  control  of  all  roads,  bye-roads,  highways, 
streets,  sidewalks,  etc.,  within  the  said  Town,  and  power  to 
open,  lay  out,  regulate,  repair,  amend  and  clean,  etc.  Section 
83. 

When  we  find  extensive  cutting  down  on  a  street,  cutting 
down  and  filling  up — and  find  one  of  the  aldermen  of  the 
ward  there  once  or  twice  a  day  while  the  work  was  going  on, 
and  find  the  supervisor  of  roads  supervising  it  to  see  that  it 
was  done  right,  I  think  it  is  a  fair  inference  that  the  Town 
Council  were  doing  the  work,  because  no  one  else  had  a  right 
to  do  it,  and  their  oflicers  are  present  directing  and  supervising. 

On  the  evidence,  it  would  be  a  violent  presumption  to  con- 
clude that  unauthorized  persons  were  committing  such  a  nuis- 
ance as  would  be  implied  in  their  unauthorized  cutting  down 
of  the  road. 

I  do  not  think  it  necessary  for  plaintiffs  to  have  produced 
the  contract  with  McKeever.  ? 

Another  contention  is,  that  the  street  being  under  50  feet 
in  width,  viz.,  30  feet,  it  is  not  a  public  street,  and  no  money 
could  be  expended  on  it.  If  the  action  had  been  for  non- 
repair, the  objection  that  the  City  was  not  empowered  to  repair 
it  would  be  pertinent  (that  is,  supposing  it  is  well  founded), 
but  it  is  no  answer  to  an  action  for  in  fact  doing  improper 
work  upon  it.  If  no  money  had  been  spent,  there  would  have 
been  no  cause  of  action.  But  as  to  the  section  relating  to  the 
width  of  the  road :  sec.  85  of  34  Vic.,  cap.  11,  declares  that 
"The  Town  Council  shall  make  a  record  of  all  the  streets 
within  the  Town  which  are  of  the  full  width  of  50  feet,  and 
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upon  which  any  of  the  inhabitants  actually  reside,  upon  appli-        1889. 
cation  of  any  two  or  more  of  such  inhabitants  resident  there-    Wiluams^ 
on,  in  order  that  all  Her  Majesty's  subjects  in  the  said  Town         ^ 
may  have  the  benefit  of  the  work  done  to  improve  the  roads   Pobtland. 
and  streets  in  the  said  town."  Kin^j. 

38  Vie,,  cap.  92,  declares  '*  that  no  street  within  the  Town  of       

Portland  shall  hereafter  be  recorded,  nor  shall  any  of  the 
moneys  of  the  said  Town  be  expended  in  work  thereon,  unless 
the  same  shall  be  at  least  of  the  full  width  of  fifty  feet,  and 
the  same  shall  in  the  opinion  of  the  Town  Council  be  in  good 
passable  condition  for  foot  passengers  and  vehicles." 

The  85th  sec.  of  the  Incorporation  Act  does  not  seem  to 
make  it  an  absolute  duty  to  record,  but  requires  the  Town 
Council  to  record  streets  "  upon  application  of  any  two  or 
more  of  the  inhabitants  resident  thereon."  This  does  not  have 
the  eifect  of  depriving  the  public  of  any  right  in  any  street; 
or,  in  other  words,  of  depriving  the  street  of  its  character  as 
such  because  not  recorded  ;  but  the  evident  and  declared  object 
of  it  is  to  enable  the  persons  living  on  the  road  to  have  the 
road  treated  as  such  in  improvements.  And  by  the  General 
Highway  Act  of  1862,  which  is  to  be  applicable  to  Portland, 
so  far  as  not  inconsistent  with  the  Incorporation  Act,  all  roads 
not  recorded,  upon  which  public  money  has  been  expended, 
are  thereby  declared  public  roads  or  highways,  although  less 
than  four  rods  wide. 

As  to  the  Act  38  Vic,  cap.  92,  the  condition  attached  to  the 
recording  that  the  street  shall  in  the  opinion  of  the  Council  be 
in  a  good  passable  condition  for  foot  passengers  and  vehicles, 
seems  to  me  to  show  that  it  is  directed  against  the  recording 
of  streets  which  were,  if  I  may  so  say,  sought  to  be  dedicated 
for  public  uses,  and  turned  from  private  ways  to  public  streets. 

To  say  that  a  public  street  shall  not  be  adopted  as  a  public 
street  unless  it  is  first  in  a  good  passable  condition  for  foot 
passengers  and  vehicles,  would  be  to  prevent  the  Town  Council 
from  themselves  laying  out  and  making  a  new  street,  for  it 
eould  not  be  in  good  passable  condition  for  foot  passengers  and 
vehicles  before  it  was  a  street  or  way  at  all.  The  evident  pur- 
pose was  to  prevent  private  land  owners  from  putting  ofi*  upon 
the  Town  narrow  ways  laid  off  over  their  property. 
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1889.  It  was  also  contended   that  there  was  no  proof  of  Bridge 

Williams"  street  being  a  public  street.     But  I  think  that  its  public  use, 

^     ^'         and  the  fact  that  a  street  running  there  was  shewn  in  a  plan 

Portland,  in  the  proper  custody,  laid  off  as  long  as  1839,  is  sufficient  evi- 

i^i~r      dence  of  this.    But  really,  it  seems  to  me,  that  defendants 

stand  to  lose  more  than  they  can  gain  by  the  success  of  such 

contention ;  for  if  it  is  not  a  public  street,  but  a  private  way, 

it  would  be  impossible  for  defendants  to  justify  their  cutting 

it  down. 

Next  it  was  contended  that  the  cutting  down  of  the  street 
is  not  actionable,  inasmuch  as  it  is  authorized  by  the  legisla- 
ture, unless  it  was  wantonly  and  arbitrarily  done,  or  done  in  a 
negligent  manner.  As  to  negligence  in  the  matter,  the  jury 
have  indeed  found  it,  but  the  evidence  wholly  fails  to  establish 
it.  Indeed,  I  cannot  perceive  that  the  Solicitor  Oeneral 
addressed  to  us  any  argument  in  support  of  the  finding. 

Then  as  to  the  right  of  the  defendants  to  alter  the  level  of 
the  streets  by  cutting  down  and  filling  up,  the  defendants  are 
empowered  by  sec  83  of  their  Incorporation  Act,  34  Vic,  cap. 
11,  to  lay  out,  open,  amend,  and  repair  the  roads,  streets,  etc., 
in  Portland,  and  the  question  is  whether  this  extends  to  the 
alteration  of  the  level  of  the  streets  and  roads,  at  all  events  to 
an  extent  that  may  interfere  with  the  access  of  adjoining  prop- 
erty owners.  In  support  of  the  power,  Mr.  Currey,  for  the 
defendants,  cited  amongst  other  cases  Pattison  v.  The  Mayor  of 
St  John  (1);  Smith  v.  City  of  Washington  (2);  Simmons  v.  City 
of  Camden  (3) ;  CalleTider  v.  Marsh  (4).  In  PoMiaon  v.  The 
Mayor  of  St  John,  the  summary  in  the  Digest  gives  a  brief 
synopsis  of  the  judgment  of  Mr.  Justice  Gwynne,  in  which 
Mr.  Justice  Taschereau  concurred — and  states  that  Justices 
Henry  and  Foumier  dissented.  Nothing  is  said  as  to  what 
other  judges  took  part.  His  Lordship  Mr.  Justice  Qwynne's 
opinion  as  stated  was,  that  the  Corporation  of  St.  John  have, 
under  the  several  Acts  of  Parliament  which  confirm  and  amend 
the  charter,  complete  legislative  power  to  raise  or  lower  the 
level  of  the  streets  to  any  extent  that  the  irregularities  of  the 
ground  may  seem  to  the  Corporation  and  its  Council,  as  repre- 


(1)  CaaMrs  Dig.  96.  (8)  7  Am.  Rep.  620. 

(2)20How.  lik  (i)ir-   "' * 
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senting  the  public,  to  require  for  the  benefit  and  convenience        1889. 

of  the  public,  and  that  the  powers  conferred  on  them  must    Williams 

have  a  liberal  construction,  in  view  of  the  public  rather  than  ^     ^* 

,  .      .  .       ,  ,  Thb  Cmr  of 

pnvate  interests;  or,  as  he  again  expresses  it,  the  power  of  Portland. 

altering,  amending,  repairing  and  improving  the  streets,  which      Kin^j. 

is  a  power  vested  in  the  Corporation  for  the  benefit  of  the       

public,  is  restricted  by  no  condition  save  only  by  the  implied 
condition  that  what  shall  be  done  in  the  name  of  the  public 
and  ostensibly  for  their  benefit  and  convenience  shall  not  be 
done  in  such  a  manner  as  in  reality  to  constitute  a  public  nuis- 
ance. (What  makes  that  case  particularly  noteworthy  is  the 
fact  that  defendants  had  amongst  other  things  erected  a  fence 
in  the  street  a  few  feet  distant  from  plaintiff's  house  and  run- 
ning lengthwise  of  the  street  for  a  considerable  distance.) 

The  learned  counsel  for  plaintiff,  Mr.  Pugaley,  drew  atten- 
tion to  the  fact  mentioned  in  the  report  of  the  case,  that  an 
Act,  9  Geo.  4,  c.  4,  had  referred  to  the  cutting  down  of  streets 
in  St.  John  by  the  Corporation  as  a  legitimate  exercise  of 
authority.  The  Act  in  question  recited,  that  whereas,  in  con- 
sequence of  the  irregularities  of  the  ground  upon  which  the 
City  of  St.  John  is  laid  out,  it  has  been  found  expedient  to 
make  various  and  extensive  alterations  in  the  level  of  the 
streets,  which  had  rendered  it  necessary,  in  many  instances, 
for  the  proprietors  of  houses  fronting  on  such  streets  to  erect 
steps  and  stairways,  etc.,  etc. ;  and  whereas  doubts  have  arisen 
as  to  whether  the  said  Corporation  is  empowered  by  charter 
or  law  to  permit  erection  of  such  steps  or  stairways,  and  it  is 
expedient  that  said  Corporation  should  be  allowed  to  exercise 
such  power  under  certain  limits.  The  Act  then  grants  such 
power  to  permit  the  erection  of  steps. 

Perhaps  the  most  that  can  be  said  of  this  Act  as  bearing  on 
the  question  before  us  is,  that  it  impliedly  recognizes  the  right 
to  cut  down  the  streets.  The  Legislature  does  not  interpret 
the  law,  and  perhaps  the  Act  is  not  very  important  as  bearing 
upon  the  power  in  the  case  of  St.  John.  At  least  the  judg- 
ment, so  far  as  reported,  does  not  seem  to  put  this  forward  as 
very  material.  In  the  case  of  the  charter  of  St.  John,  the 
power  granted  was  to  alter,  amend,  and  repair  streets.  The 
words  of  the  Portland  Incorporation  Act  are  at  least  as  full. 

Vot  XXIX,  N.  B.  Reports.  2 
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1889.  In  Smith  v.  City  of  Washington  (1),  the  Supreme  Court  of 

Williams  the  United  States  dealt  with  the  matter.  It  was  there  said : 
The  City  of  "  ^1^®  power  to  open  and  keep  in  repair  streets,  etc,  given  to  a 
Portland,  city,  includes  the  power  to  establish  a  grade  and  to  change  it 
King,  J.  when  established.  For  the  exercise  of  this  power,  when  care- 
fully  and  skillfully  done,  no  right  of  action  accrues  to  proprie- 
tors of  adjoining  property  by  reason  of  this  change  of  grade  of 
the  streets.  Streets  cannot  be  opened  and  kept  in  repair,  or 
made  safe  or  convenient  for  the  public  use  without  being  made 
level,  or  as  nearly  so  as  the  nature  of  the  ground  will  permit 
Hills  must  be  cut  down  and  hollows  filled  up,  or,  in  other 
words,  the  road  must  be  graded.  Nor  could  the  allegation 
be  admitted,  that  having  once  fixed  a  grade,  which  is  now 
found  improper  and  insufficient,  the  corporation  has  exhausted 
its  power  and  has  no  authority  to  change  the  level  or  grade  in 
order  to  keep  the  street  in  repair.  As  the  duty  is  a  continu- 
ing one,  so  is  the  power  necessary  to  perform  it.  Having  per- 
formed this  trust  confided  to  them  by  law  according  to  the 
best  of  their  judgment  and  discretion,  without  exceeding  the 
jurisdiction  and  authority  vested  in  them  as  agents  of  the  pub- 
lic, and  on  land  dedicated  to  public  use  for  the  purpose  of  a 
highway,  they  have  not  acted  unlawfully  or  wrongly  as 
charged  in  the  declaration." 

The  Couit  then  referred  to  the  decisions  to  like  eflfect  of 
several  State  Courts,  and  amongst  others  to  Callend^r  v. 
Marsh  (2),  where  the  defendant,  as  surveyor  of  highways,  was 
charged  with  digging  down  a  street  in  Boston  so  as  to  en- 
danger the  foundations  of  plaintifi^s  house.  The  Statute 
required  that  all  highways,  etc.,  should  be  kept  in  repair,  and 
amended,  from  time  to  time,  that  the  same  may  be  safe  and 
convenient  for  travel.  "This  very  general  and  exclusive 
authority "  says  the  Court  of  Massachusetts,  *'  would  seem  to 
include  everything  which  may  be  needed  towards  making  the 
ways  perfect  and  complete,  either  by  levelling  them  where 
uneven  and  difficult  of  ascent  and  descent,  or  raising  them 
where  they  should  be  sunken  or  miry." 

It  seems  to  me  that  these  decisions  are  well  adapted  to  the 
state  of  things  existing  in  a  new  and  large  country  where  pro- 
CD  20  How.  185.  (2)  1  Pick,  4ia 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS.  1& 

gress  is  made  in  a  tentative  fashion,  and  where  it  can  hardly        1889. 

be  expected  that  roads  shall  be  made  right  in  the  first  instance.    Williams"^ 

The  Solicitor  Oeneral  referred  us  to  remarks  made  by  Bram-  ^      ?• 

X  H£  City  or 
well  and  Brett,  L.  JJ.,  in  argument  in  Nutter  v.  Accrington   Portland. 

Local  Board  of  Health  (1),  and  if  those  remarks  were  made  in      ^^j 

reference  to  the  power  of  defendants  under  an  Act  authorizing       

them  ''  to  cause  all  streets  to  be  levelled,  paved,  flagged,  chan- 
nelled, altered,  and  repaired  as  occasion  may  require,"  as  would 
at  first  sight  appear,  the  observations  would  be  very  strong. 
But  on  looking  closely  at  the  argument,  it  seems  to  me  that 
the  observations  are  directed  to  another  Statute  that  was  cited, 
where  power  was  given  to  maintain,  etc.,  roads.  And  on  this 
Bramwell,  L.  J.,  asks:  "  What  power  had  the  trustees  to  raise 
the  road  ?  "  And  Brett,  L.  J.,  says :  "  Maintenance  must  mean 
keeping  it  up  as  it  is.     Could  they  level  a  hilly  road  ? " 

Upon  the  whole,  therefore,  I  think  that  the  City  of  Portland 
was  authorized  by  the  Legislature  to  alter  the  level  of  this 
road  as  they  have  done.  I  would  only  add  that  in  a  territory 
as  large  as  that  embraced  in  the  City  of  Portland,  their  powers 
in  this  respect  would  be  much  restricted  if  they  could  not  alter 
levels  as  claimed. 

Upon  the  argument  it  was  contended  for  plaintiff  that  the 
cutting  extended  beyond  the  line  of  the  street.  It  seems  to 
me  that  the  evidence  shews  that  the  cutting  was  within  direct 
side  lines  from  the  side  lines  further  on  each  way ;  but  apart 
from  this,  there  was,  as  I  understand,  no  count  for  trespass. 
An  amendment  adding  a  count  for  trespass  was  proposed  at 
the  trial,  but  was  withdrawn,  and  it  seems  to  me  that  the 
plaintiffs'  case  ultimately  rested  upon  the  allegation  that  the 
defendants  had  improperly  interfered  with  a  highway. 

The  defendants  made  another  answer,  namely,  that  if  it  was 
not  a  public  street  the  act  of  cutting  was  ultra  vires,  and  the 
town  was  not  liable.     I  say  nothing  as  to  this. 

In  one  count  there  was  an  appearance  of  an  intention  to  set 
up  a  contract  to  erect  steps,  but  this  is  stated  by  the  Solicitor 
Oeneral  not  to  have  been  intended,  and  is  not  put  forward  as  a 
cause  of  action.  I  think,  therefore,  that  the  defendants  are  en- 
titled to  have  non  suit  entered  in  accordance  with  leave  reserved. 


(8)  4  Q.  a  D.  881. 
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1889.  Palmer,  J.    This  was  an  action  tried  before  Mr.  Justice 

Williams    Wetmore,  at  the  Saint  John  Circuit,  in  August,  1888.     The 

^        material  facts  relating  to  the  matter  in  controversy  are,  that 

Portland,    the  male  plaintift  was  the  owner  and  occupier  of  a  dwelling 

pataer,j.     housc  and  lot  on  the  west  side  of  Bridge  street,  in  the  City  of 

Portland,  which  house  stood  several  feet  back  from  the  street, 

and  had  a  platform  in  front  with  a  railing  around  it,  with  one 
opening  in  the  front,  opposite  the  front  door,  from  which  there 
were  wooden  steps  to  the  said  street,  which  was  a  few  feet 
from  and  below  the  platform.  These  steps  were  the  only  mode 
of  ingress  and  egress  between  the  house  and  the  street,  and  it 
had  been  so  used  by  the  plaintiffs  for  about  five  years,  from 
the  time  he  first  moved  upon  the  premises.  The  plaintiffs  had 
hens  on  the  other  side  of  the  street,  which  were  attended  to 
by  the  female  plaintiff,  who  had  to  cross  the  street  for  that 
purpose  several  times  a  day.  The  plaintiff  in  his  evidence 
stated  that  there  was  no  other  way  by  which  the  house  could 
be  entered,  except  by  these  steps.  On  the  11th  June,  1887, 
the  road  authorities  of  the  City  cut  down  the  street  in  front  of 
the  house,  and  in  doing  so  cut  up  to  the  platform,  thus  remov- 
ing the  plaintiffs'  steps,  and  left  the  premises  so  that  it  was  a 
perpendicular  fall  of  about  six  feet  from  the  new  cut  street 
below  to  the  edge  of  the  platform  above.  The  workmen  who 
did  this  promised  to  put  in  new  steps.  The  male  plaintiff,  in 
order  to  get  in  and  out  of  his  house,  placed  two  deals  about 
ten  feet  long  side  by  side,  slanting  from  the  platform  to  the 
street,  which  would  be  at  the  end  of  the  planks  about  five  feet 
below  the  platform,  as  a  means  of  ingress  and  egress,  thus 
making  an  angle  of  depression  of  about  thirty-three  degrees- 
The  steps  were  not  put  in  as  promised,  and  matters  remained 
in  this  state  until  the  22nd  June,  when  the  female  plaintiff,  in 
going  over  these  planks  in  order  to  pass  over  the  street  to  feed 
the  fowl,  fell  and  was  injured,  and  this  is  the  cause  of  action. 
There  is  no  doubt  of  the  City's  connection  with  this  act  of 
cutting  down  the  street  under  the  evidence,  but  the  question 
is,  whether  having  done  this  shows  any  liability  for  the  con- 
sequences. The  evidence  of  the  male  plaintiff  shows  these  facts. 
The  jury  assessed  the  damages  to  the  female  plaintiff  at  $500, 
to  the  male  plaintiff  at  $100  for  the  injury  to  his  wife,  $20  for 
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cutting  down  the  street   and  S5  for  taking  away  the  steps.        1889. 

There  was  no  laying  out  of  the  street  proved,  and  consequently    Wiluams" 

its  true  boundaries  were  not  defined,  and  it  was  not  shewn  ^     X' 

Thb  City  of 
where  the  west  boundary  was,  further  than  as  it  was  used  as   Portland. 

a  highway,  which,  of  necessity,  could  not  have  extended  further     pi^]^^  j. 

west  than   the   plaintiffs'   steps.      It   follows   that  the   City       

shewed  no  right  to  extend  the  street  westerly  to  the  platform, 
and  as  the  plaintiff  was  in  possession,  this  shewed  a  title  as 
against  all  persons  not  shewing  a  better.  It  follows  that  the 
City  was  shewn  to  be  a  wrongdoer  and  a  trespasser  in  so 
extending  the  street  westward  and  taking  away  plaintiffs' 
steps ;  but  I  do  not  see  how  damages  for  these  acts  could  be  re- 
covered in  an  action  by  the  husband  and  wife.  The  wife  had 
no  interest  in  either  of  them.  This  leaves  the  question  whether 
making  and  leaving  the  passage  from  plaintiffs*  house  to  the 
street  in  the  dangerous  state  it  was  in,  which  was  one  of  the 
causes  of  the  injury  to  the  female  plaintiff,  makes  the  defen- 
dants liable  therefor,  as  they  wrongfully  changed  such  passage 
80  as  to  make  it  impossible  to  pass  to  and  from  the  plaintiffs' ' 
house  without  passing  over  a  perpendicular  fall  of  about  six 
feet,  and  so  left  it.  This  would  appear  to  be  a  great  outrage, 
for  the  damage  resulting  from  which  the  law  would  clearly 
make  them  liable.  The  only  question  that  remains  is :  whether 
this  was  the  proximate  cause  of  the  injury.  It  clearly  was, 
unless  the  putting  of  the  planks  there  by  the  male  plaintiff  or 
the  attempting  to  pass  over  them  by  the  female  plaintiff,  was 
an  act  shewing  a  want  of  ordinary  prudence  in  doing  it.  If  it 
was,  in  either  of  them,  I  think  they  cannot  recover.  The 
question  whether  they  are  guilty  or  not  of  such  negligence  is 
a  question  of  degree*  If,  when  the  female  plaintiff  passed 
over»  the  danger  was  so  great  that  no  sensible  person  would 
have  undertaken  it,  then  the  plaintiff  ought  not  to  recover.  1 
cannot  say  that  this  was  so  obviously  dangerous  that  she  could 
uot  with  prudence  make  the  attempt  to  pass  over  these  planks. 
The  evidence  shews  that  both  plaintiffs  had  passed  safely  over 
them  many  times  for  eleven  days.  Another  consideration  is, 
that  these  plaintiffs  were  not  bound  to  remain  imprisoned  in 
their  dwelling  house  nor  to  leave  their  fowls  to  die  for  w^ant  of 
being  attended  to,  and  a  prudent  person  might  be  induced  to 
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1889.        run  more  risk  in  such  a  cose  than  in  cases  under  circumstances 

Williams"  ^^ss   pressing.     All    these    are  proper   considerations    for   the 

fw     J^^y-     ^^»  ^^^^   regard  to  the  placing  of  the  planks,  if  the 

Portland,   doing  so  made  the  place  more  dangerous  than  the  defendants 

pjj^j      left  it,  then  it  might  be  said  that  the  accident  was  caused  by 

the  putting  of  the  planks  there ;  but  if  the  planks  lessened  the 

danger,  or  rather,  that  the  plaintiff  finding  a  dangerous  place 
to  pass  and  looking  about  for  the  means  of  lessening  the 
danger  as  much  as  possible,  he  prudently  put  the  planks  there, 
then  the  doing  so  was  not  the  cause  of  the  accident,  but  was 
an  act  of  prudence  in  attempting  to  pass  a  dangerous  place,  and 
therefore  no  contributory  negligence.  The  real  cause  of  the 
damage  was  the  wrong  act  of  the  defendants.  This  was  a 
question  for  the  jur}'  which  was  properly  left  to  them  and 
their  finding  was  entirelj'  justified  by  the  evidence.  This 
view  is  entirely  borne  out  by  the  case  of  Glayards  v.  Deihick 
(1).  If  it  had  not  been  shewn  that  the  defendants'  act  was 
wrongful  in  cutting  the  street  into  the  plaintiffs'  land,  this  case 
would  have  raised  a  question  of  very  great  importance  to 
property  holders  in  the  City  of  Portland.  That  is:  whether 
the  City  could  cut  down  or  raise  the  level  of  a  street  in  front 
of  a  person's  land  and  house  having  an  entrance  from  the 
street,  so  as  to  cut  off  such  entrance  or  otherwise  injuriously 
affect  the  property  or  house  without  compensation.  The  only 
power  the  City  has  to  do  this  is  contained  in  the  83rd  section 
of  chap.  11  of  34  Vic,  which  is  as  follows :  "  The  Town  Council 
shall  have  the  sole  and  exclusive  management  and  control  of 
all  roads,  byeroads,  highways,  streets,  sidewalks,  wharves, 
docks,  slips,  ways,  lanes  and  alleys,  within  the  said  Town,  and 
power  to  open,  lay  out,  regulate,  repair,  amend,  and  clean  the 
same,  and  to  put  and  build  drains,  culverts  and  bridges  therein, 
and  shall  control  the  expenditure  of  all  Legislative  grants  for 
byeroads  within  the  said  Town,  and  all  moneys  assessed  and 
collected  or  expended  from  the  general  revenues  of  the  said 
Town,  for  and  on  account  of  the  making,  repairing,  and 
improvement  of  any  such  roads,  byeroads,  highways,  streets, 
sidewalks,  wharves,  docks,  slips,  ways,  lanes  and  alleys:  pro- 
vided   that    nothing    herein   contained    shall    extend   or   be 

(1)  12  Q.  B.  430. 
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construed  to  extend  to  authorize  the  opening  of  any  street,       1889. 
road,  or  highway,  through  the  private  property  of  any  person    Williams 
or  persons  without  complying  with  the  provisions  of  any  Act  ^     ^: 
of  Assembly  providing  for  compensation  therefor,  etc."  Portland. 

No  doubt  whether  this  section  gives  the  power  is  a  question     pall^  j. 

of  construction ;  but  in  view  that  a  fair  meaning  can  be  given       

to  all  the  words  of  the  Act,  by  allowing  the  City  to  lay  out, 
regulate,  and  repair,  mend  and  clean  the  streets  when  the  doing 
so  would  not  interfere  with  the  rights  of  property,  or  after 
having  acquired  the  right  necessary  to  do  so,  it  would  be  doing 
violence  to  every  principle  of  construction  to  say  that  the 
Legislature  intended  to  interfere  with  such  rights,  or  to  take 
away  or  injure  another's  property,  whether  it  was  to  take 
away  their  right  of  way  or  the  right  of  light  or  air.  It  would 
be  unjust  to  do  this,  and  no  statute  ought  to  be  construed  to  do 
that  if  any  other  reasonable  meaning  can  be  given  to  the 
words  used.  Forbes  v.  Ecdeaiaatical  Commissionera  for  Eng- 
land (1)  was  decided  on  this  principle.  The  Court  there  say, 
"to  hold  otherwise  would  destroy  by  a  side-wind  private 
rights,  which  never  could  have  been  in  the  contemplation  of  the 
Legislature/'  The  statute  on  which  Lord  Penzance  expressed 
his  opinion  in  Nutter  v.  Accrington  Local  Board  of  Health 
(2),  contained  express  words  authorising  them  to  level  the 
streets.  My  view  is  that  the  statute  does  not  give  them  such 
power,  and  the  only  way  they  can  exercise  the  power  given  to 
them  where  private  rights  intervene  to  prevent  it,  is  by 
acquiring  all  the  propei'ty  and  rights  necessary  to  use  or 
destroy  in  such  exercise. 

I  think   the   verdict  should   be   entered  for  S600   for   the 
plaintiffs. 

Wetmore  and  Fraser.  JJ.,  agreed  that  a  non-suit  should  be 
entered. 

Sir  John  C.  Allen,  C.  J.,  not  having  heard  the  argument, 
took  no  part. 

Non-suit  granted,  * 

0)  L.  R.  15  Eq.  61.  (2)  4  Q.  a  D.  S75. 

*  AJBrmed  on  appeal  by  the  Supreme  Court  of  Canada. 


Digitized  by  VjOOQ IC 


24  NEW    BKUNSWICK   REPORTS.  [VOL. 


1889.  FANJOY  v.  THE  CITY  OF  PORTLAND. 


October  10, 


False  imprisonment — Arrest  for  taxes  already  paid -^Notice  of  assess- 
vient — Liability  of  Corporation  for  illegcU  arrest  on  exectUion  issued 
by  its  officer — Respondeat  superior — Execution  to  levy  on  goods,  or, 
in  default,  imprisonment — Arrest  unt^ioat  searching  for  goods  — 
Excessive  damages — New  trial. 

Plaintiff  (W.  T.  F.)  having  received  a  notice  addressed  to  VV.  F.,  of  aaseasment 
for  taxes  against  him  in  the  City  of  Portland,  under  the  Act  48  Vic,  c.  46, 
paid  the  amount  to  the  Chamberlain  of  the  City,  who  gave  a  receipt  for  the 
payment  and  credited  it  to  W.  F.  in  the  Assessment  Book.  It  afterwards 
appearing  that  the  assessment  against  the  plaintiff  was  unpaid,  the  Receiver 
of  Taxes  issued  an  execution  against  him  for  the  amount,  by  which  a  constable 
was  directed  to  levy  on  the  plaintiif  s  goods  and  chattels,  and  in  default  of 
goods,  to  imprison  him.  The  constable  informed  the  plaintiff  that  he  had 
the  execution,  and  applied  to  him  for  payment,  whereupon  the  plaintiff  said 
that  he  had  paid  the  taxes  and  had  a  receipt  but  had  mislaid  it,  and  it  was 
never  produced  to  the  constable,  who  some  months  afterwards  arrested  the 
plaintiff  and  he  then  paid  the  taxes  and  was  released.  Having  afterwards 
found  the  receipt,  the  plaintiff  brought  an  action  for  false  imprisonment 
against  the  City,  and  obtained  a  verdict  for  $400  damages. 

/TeS— (Wrtmobe,  J.,  dubitante)  1.  That  even  if  the  taxes  paid  by  the  plaintiff 
were  not  the  taxes  against  himself,  but  the  taxes  of  W.  F.,  his  arrest  was 
wrongful  for  the  following  reasons:  — (a).  Because  the  execution  directed 
the  constable  to  arrest  the  plaintiff  only  in  case  of  the  want  of  goods  and 
chattels  whereon  to  levy  the  amount,  and  there  was  no  evidence  of  want  of 
goods  and  chattels ;  and  (b)  Because  it  was  proved  that  the  plaintiff  had  paid 
the  identical  taxes  for  the  non-payment  of  which  the  execution  issued. 

2.  That  the  execution  having  been  issued  by  the  Receiver  of  Taxes  of  the  City, 
and  delivered  bv  him  to  the  constable,  the  City — having  receivedjthe  amount 
of  the  taxes  paid  by  the  plaintiff  to  obtain  his  discharge  from  arrest — was 
liable  for  the  wrongful  arrest. 

3.  That  the  damages  were  excessive,  and  that  a  new  trial  should  be  granted 
unless  the  plaintiff  consented  to  reduce  them  to  9100.  Per  Wetmoke,  J., 
that  the  action  should  have  been  brought  in  the  County  Court. 

Remarks  of  Tuck,  J.,  on  the  case  of  MdSorley  v.  Mayor  of  St,  John,  6  Can. 
S.  C.  R.  531. 

This  was  an  action  for  false  imprisonment,  brought  by 
William  T.  Fanjoy  against  the  City  of  Portland.  The  pleas 
were :  Not  guilty ;  and  a  justification  of  the  arrest  by  virtue  of 
execution  issued  under  48  Vic,  cap.  46,  sec.  28,  for  taxes 
assessed  against  the  plaintiff. 

The  material  facts,  as  they  appeared  at  the  trial,  which  took 
place  before  His  Honor  Mr.  Justice  Fraser,  at  the  Saint  John 
Circuit,  in  November,  1888,  are  sufiiciently  given  in  the  judg- 
ments.   Verdict  for  plaintiff  for  S400. 

June  26,  1889.  L.  A.  Gui^ey,  on  behalf  of  the  defendants, 
moved  for  a  new  trial.    The  jury  .should  have  been  directed 
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that  the  Chamberlain,  who  issued  the  execution,  was  appointed       1889. 

by  virtue  of  a  statute  ;  that  his  duties  were  entirely  statutory,      fanjoy 

and  were  defined  by  law :  and  that  the  defendants  were  not  ^      *: 

^  The  dry  of 

liable  for  his  acts.     If  no  taxes  were  due,  the  act  of  the  Cham-   Portlakp. 

berlain  in  issuing  the  execution  would  be  vitro,  vires,  and  the 
defendants  would  not  be  liable  for  any-  arrest  made  under  it. 
[Blair,  A.  G.,  contra.  It  is  submitted  that  this  objection,  and 
the  grounds  of  misdirection  given  in  the  notice  of  motion,  are 
not  open  to  the  defendants,  as  they  were  not  raised  on  the 
trial.  The  case  was  tried  out  on  their  plea  of  justification 
under  the  execution,  and  the  ground  was  not  taken  that  the 
defendants  were  not  responsible  for  the  acts  of  the  Chamber- 
lain and  the  constable.  See  LyTich  v.  Keegan  (1) ;  Doe  dem. 
Heaihcote  v.  Hughes  (2)].  See  Paton  v.  Currie  (3),  and  Memer 
V.  Klein  (4),  as  to  what  grounds  are  available  on  motion  for  a 
new  trial.  Admitting  all  the  facts  proved  on  the  trial,  it  is 
claimed  that  under  the  statute  the  plaintiff  cannot  recover. 
[Tuck,  J.  You  will  have  some  difficulty  in  getting  over  the 
case  of  McSorley  v.  The  Mayor,  etc.,  of  Saint  John  (5).]  In  that 
case,  there  was  evidence  of  ratification  by  the  corporation  of 
the  acts  of  the  Chamberlain.  The  statute  declares  who  shall 
issue  the  execution  for  taxes,  and  the  City  Council,  by  direct- 
ing him  to  proceed  as  the  law  directs,  does  not  make  the  City 
liable  if  he  issues  an  execution  against  a  person  who  has  paid 
the  amount  assessed  against  him.  Neither  are  the  defendants 
liable  for  the  neglect  of  the  constable  in  not  looking  for  goods 
and  chattels  before  making  the  arrest,  and  the  learned  Judge 
should  have  so  charged.  It  was  misdirection  in  telling  the 
jury  that  the  onus  was  upon  the  defendants,  in  order  to  justify 
the  arrest,  to  show  that  the  plaintiff  had  no  goods  and  chattels. 
The  Chamberlain  and  constable  are  not  the  agents  or  servants 
of  the  City  so  as  to  make  the  City  liable  for  their  acts.  Mc- 
GUvery  v.  OavZt  (6) ;  MiU  v.  Hawker  (7) ;  Dillon  Mun.  Corp. 
890 ;  Wood  on  Master  and  Servant,  sec.  468 ;  Thayer  v.  City 
of  Boston  (8)  ;  Olivei*  v.  Worcester  (9) ;  Eastern  Counties  Ry. 
Co.  v.  Broom  (10). 

(1)  3  PugB.  646.  (6)  1  P.  &  B.  641. 

(2)  2  P.  &  a  206.  (7)  L.  R  9  Exch.  809. 


(8)  19  U.  C,  O.  &  388.  (8)  19  Pick.  611. 

(4)  17  U.  C,  0.  P.  287.  (9)  102  Mass.  489. 

(5)  6  Oao.  &  C.  B.  631.  (10)  6  Exch.  314. 
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18S1).  It  is  also  submitted  that  under  the  circumstances  proved, 

Fanjoy     the   damages  are   excessive,  and  shew  that  the  jury  acted 
rn„  /^       arbitrarily. 
Portland. 

Blair,  A.  (?.,  and  A,  U,  Hanlugton,  contra.  The  case  was 
tried  out  on  the  ground  that  the  constable  was  justified  under 
the  execution  in  making  the  arrest ;  which  is  entirely  incon- 
sistent with  the  contention  now  made  that  the  City  is  not  liable 
for  his  acts,  or  for  the  acts  of  the  Chamberlain.  This  ground 
was  not  taken  on  the  trial,  and  is  therefore  not  available  here. 
See  Hill.  N.  T.,  (2  ed)  40-41 ;  McMahon  v.  Campbell  (1);  Doe  dem. 
Morrough  v.  Maybee  (2)  ;  Rogers  v.  Pedc  (3) ;  Doe  dem.  Mc  Vey 
V.  Daniel  (4) ;  Brown  v.  Bristol  Ry  Co.  (5). 

But  assuming  that  the  question  as  to  the  liability  of  the  City 
for  the  acts  of  its  officers  is  open  to  the  defendants,  the 
maxim  respondeat  superior  applies.  When  the  Chamberlain 
gave  the  constable  the  execution,  he  was  acting  within  the 
scope  of  his  employment  as  the  defendants'  officer  ;  and  it  was 
the  constable's  duty  to  execute  it.  The  fact  that  the  officer 
acted  improperly  in  the  execution  of  his  duty,  does  not  relieve 
the  defendants  from  liability  for  his  acts.  See  Bayley  v.  ifaii- 
chester,  SheffiML  and  Lincolnshire  Ry  Co  (6).  The  manner 
of  executing  the  process  is  incidental  to  the  performance  of  his 
duty,  and  within  the  officer's  discretion.  Dillon  Mun.  Corp. 
sec.  772.  But  even  if  the  officers  were  not  acting  within  the 
scope  of  their  authority,  the  council  of  the  City  has  ratified 
their  acts  by  accepting  and  retaining  the  money  paid  by  the 
plaintiff.  If  the  wrong  notice  was  sent  to  the  plaintiff,  then 
the  execution  could  not  legally  issue,  as  notice  must  be  served 
ten  days  before  an  execution  can  properly  issue.  Ab  to  the 
damages:  The  constable  acted  in  an  unnecessarily  harsh  man- 
ner. He  might  have  called  at  the  plaintiff's  residence,  in 
Portland,  but  instead  of  that  he  went  to  a  store  in  which  the 
plaintiff  was  employed  in  the  City  of  Saint  John  and  there 
publicly  arrested  him.  The  jury,  in  assessing  the  damages, 
considered  the  feelings  of  the  plaintiff.  The  mere  fact  that  the 
damages  are  high,  and  more  than  the  court  would  have  given, 

(1)  2  U.  C,  0.  R  168.  (4)  2  Pugs.  872. 

(2)  2  U.  C,  Q.  a  889.  (5)  7  H.  &  N.  1006. 
(8)  Bert  R.  31&  (6)  L.  R.  8  C.  P.  143. 
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is  not  sufficient  ground  for  disturbing  the  verdict :  Morton  v.       1889. 
Bartlett  (1)  ;  Breudn-g  v.  Berryman  (2).  Fanjot 

V. 

Currey,  m  reply.  Poetland. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered  : 

Tuck,  J.  This  was  an  action  for  false  imprisonment.  The 
defendants  pleaded  not  guilty,  and  gave  notice  of  justification, 
to  the  effect  that  the  plaintiff  was  properly  arrested  on  an  exe- 
cution issued  for  assessed  taxes  in  the  City  of  Portland  for 
1885. 

In  August,  1885,  a  tax  bill,  amounting  to  $2.25,  with  a 
notice  appended,  addressed  to  "Mr.  William  Fanjoy,"  and 
signed  "  W.  A.  Moore,  Chamberlain  and  Receiver  of  Taxes," 
was  left  at  the  plaintiff's  residence  in  Portland.  The  plaintiff, 
in  his  evidence,  stated  that  shortly  after  he  received  the  bill 
be  took  it  to  the  Chamberlain's  office,  paid  the  amount,  less  the 
usual  discount  of  five  per  cent.,  and  got  a  receipt.  Some  time 
in  the  spring  of  1886,  Howard,  a  constable,  met  the  plaintiff 
in  the  street,  and  said  that  he  had  a  tax  bill  against  him,  and 
did  the  same  on  two  other  occasions.  On  each  occasion  plain- 
tiff told  the  constable  that  he  had  paid  the  taxes,  and  had  a 
receipt,  but  could  not  find  it.  He  made  search  afterwards  and 
found  the  receipt,  and  carried  it  around  in  his  pocket  to  show 
Howard,  but  did  not  see  him.  In  November,  1887,  the  con- 
stable an'ested  the  plaintiff  at  the  store  of  C.  &;  E.  Everett, 
Saint  John,  in  whose  employ  he  was.  The  constable  went 
with  the  plaintiff,  at  his  request,  to  his  house  in  Paradise  row, 
when,  being  unable  at  the  time  to  find  the  receipt,  he  paid  the 
amount  of  execution  and  costs,  S2.85,  in  Spragg  s  store,  and  was 
discharged.  Afterwards  this  receipt  was  found,  and  was  pro- 
duced at  the  trial. 

In  his  charge  to  the  jury,  the  learned  Judge  put  the  case  in 
two  ways.  First,  he  said,  assuming  that  the  taxes  paid  were 
those  of  William  Fanjoy,  an  uncle  of  the  plaintiff,  and  not 
those  of  the  plaintiff  himself,  yet  the  plaintiff  is  entitled  to 
recover,  because,  under  the  law,  the  execution  which  the  Re- 

0)  2  PogB.  215.  (2)  2  Fogs.  515. 
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1889.       ceiver  of  Taxes  for  the  City  of  Portland  is  authorized  to  issue 

Fakjoy     states  that  the  constable,  for  want  of  goods  and  chattels,  lands 

Thk  Cm      ^^^  tenements  whereon  to  levy,  should  take  William  Fanjoy 

PoBTLAND.   and  deliver  him  to  the  keeper  of  the  gaol  of  the  City  and 

T^^j,      County  of  Saint  John.     And  there  is  not  a  shadow  of  evidence 

to  show  that  there  were  not  goods  and  chattels  on  which  this 

amount  could  have  been  levied ;  nor  is  there  evidence  of  a 
request  by  the  constable  to  point  out  any ;  therefore  it  must 
be  clear  that  it  was  outside  the  warrant  of  law,  even  if  Fanjoy 
owed  the  taxes,  to  arrest  him,  and  on  that  point  he  is  entitled 
to  recover. 

Then,  on  the  second  branch,  the  learned  Judge  said  he  had 
a  clear  opinion,  that  the  plaintiff  having  sworn  that  he  paid 
the  Chamberlain  the  very  taxes  for  which  he  had  been  ar- 
rested, and  this  statement  being  uncontradicted,  he  was  entitled 
to  recover.  In  the  course  of  the  charge,  the  jury  were  told  that 
the  credibility  of  a  witness  was  entirely  a  matter  for  them,  but 
they  were  bound  to  give  a  reasonable  credence  to  the  plaintiff, 
in  view  of  the  want  of  contradiction.  The  charge  is  in  effect 
a  direction  to  find  for  the  plaintiff  and  assess  the  damages. 

The  defendants  object  to  the  charge  on  both  its  branches. 
They  say  that  the  Chamberlain  and  Receiver  of  Taxes  of  the 
City  of  Portland  was  a  statutory  officer,  who  should  perform 
only  the  duty  imposed  upon  him  by  statute,  and  that  if  he 
issued  an  execution  for  taxes  which  caused  the  arrest  of  a  per- 
son after  his  taxes  had  been  paid,  the  Corporation  is  not  liable. 
In  my  opinion  the  City  is  responsible  for  the  act  of  the  Cham- 
berlain. If  the  evidence  does  not  clearly  show  that  he  was 
expressly  authorized  by  the  City  Council  to  issue  the  execu- 
tion, such  an  inference  may  be  drawn  from  the  evidence.  At 
all  events,  it  is  clear  from  the  law  and  evidence,  that  the 
Chamberlain  acted  bona  fde  when  he  issued  the  execution,  in 
pursuance  of  his  general  authority  to  collect  the  taxes,  and  his 
act  was  afterwards  ratified  and  adopted  by  the  Corporation 
when  it  received  the  mone3\  In  issuing  the  execution,  the 
Chamberlain,  if  he  was  guilty  of  a  tort,  committed  it  in  the 
discharge  of  a  purely  municipal  duty,  as  agent  of  the  City,  and 
the  rule  respondeat  swpeinor  applies.  The  taxes  were  collected 
by  the  City's  officer  for  the  City,  and  it  got  the  benefit  from 
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the  money.     He  was  appointed  by  the  Corporation  in  obedi-        1889. 


ence  to  the  statute,  to  perform  a  duty  for  the  peculiar  benefit  Fanjot 
of  the  City,  and,  if  he  made  a  mistake  in  the  performance  of  ^  ottyof 
his  duty,  his  superior  must  answer  for  the  wrong.  It  seems  to  Portlakd. 
me  it  is  beyond  controversy  that  the  wrong  here  was  done  by  TtidcTj. 
the  officer  while  in  the  legitimate  exercise  of  a  duty  of  a  cor- 
porate  nature,  which  was  devolved  upon  him  by  law  and  by 
the  authority  of  the  Corporation.  This  case  differs  materially 
from  McSorley  v.  The  Mayor  of  Saint  John  (1),  even  if  the 
judgment  of  this  Court  and  of  the  learned  Chief  Justice  of 
Canada  had  prevailed.  Unfortunately,  the  majority  of  the 
Supreme  Court  of  Canada  held  an  opposite  view,  and  reversed 
the  judgment  of  this  Court.  But  there  the  learned  Chief 
Justice,  in  giving  judgment,  bases  his  opinion  upon  what  was 
beyond  doubt  the  fact,  that  none  of  the  parties,  acting  under 
the  statute  being  considered  in  that  case,  were  in  any  sense  of 
the  term  the  servants  of  the  Corporation,  or  in  any  way  sub- 
ject to  their  orders  or  control.  The  Corporation  of  Saint  John 
had  no  power,  authority,  or  supervision,  corporate  or  other- 
wise, over  the  proceedings,  which  were  purely  statutory.  And 
yet  the  majority  of  the  Supreme  Court  of  Canada,  in  that 
case,  held  that  the  City  of  Saint  John  and  Sandall,  the  Cham- 
berlain, were  liable  because  a  man  was  arrested  who  had  not 
been  assessed.  If,  under  the  facts  of  the  McSorley  Caaet 
the  City  could  be  held  liable,  how  possibly  can  the  City  of 
Portland  escape  liability  here  for  the  act  of  an  officer  of  the 
Corporation,  appointed  by  them  and  under  their  control,  in 
the  performance  of  a  duty  imposed  upon  him  as  such  officer  ? 
Then,  again,  it  is  said  that  the  learned  Judge  misdirected 
the  jury  in  telling  them  that  the  defendants  were  liable  even 
if  the  plaintiff  owed  the  taxes.  That  language  is  used  in  con- 
nection with  that  part  of  the  charge  where  the  Judge  says  the 
defendants  were  liable  for  the  neglect  of  the  constable  in  not 
looking  for  goods  and  chattels  before  making  the  arrest. 
Now,  by  the  execution  the  direction  to  the  constable  was  to 
levy  and  sell  of  the  goods  and  chattels,  lands  and  tenements  of 
William  T.  Fanjoy,  in  the  City  and  County  of  Saint  John,  and 
for  want  of  goods  and  chattels,  etc.,  to  take  William  T.  Fanjoy 

(1)  6  Can.  S.  C.  R.  631. 
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1889.       and  deliver  him  to  the  keeper  of  the  ^aol  of  the  City  and 

Fanjoy     County  of   Saint  John.     It  was  the  duty  of  the  constable, 

_,     ^ before  he  arrested    the  defendant,  to   search  for  goods  and 

The  City  or    ,  ,  ,         ,  ,  .        ,  ?.  » 

PoBTLAND.   chattels,  etc.,  or  to  ask  to  have  them  pomted  out  to  him.     Ap- 

tJJ^j  parently  the  constable  made  the  arrest  without  doing  either 
of  these  things,  for  which  an  action  might  be  maintained 
against  him.  The  question  is,  will  it  lie  against  his  superior, 
the  City  of  Portland  ?  A  similar  question  is  referred  to  by 
my  brother  Kjng  in  giving  judgment  in  Main  v.  The  Toum  of 
Saint  Stephen  (1),  but  he  refrained  from  expressing  an  opinion 
on  the  point,  as  he  did  not  consider  it  necessary  for  the  deci- 
sion of  the  case.  In  this  connection,  Mill  v.  Hawker  (2)  is 
cited.  In  the  Exchequer  Chamber,  Blackburn,  J.,  says: 
"  Now,  with  regard  to  the  other  question  which  has  been 
raised  and  discussed,  as  to  whether  the  corporators  were  liable, 
it  is  one  of  considerable  importance  and  great  difficulty.  If  it 
were  necessary  to  decide  that  question,  we  should  require  time 
for  consideration,  and  possibly,  when  we  had  considered  iti 
our  decision  would  not  be  unanimous.''  I  incline  to  think 
that  the  City  is  not  responsible  for  this  wrongful  act  of  the 
constable,  any  more  than  if  he  had  taken  fifty  dollars  from 
Fanjoy  when  the  execution  called  only  for  two  dollars.  But  in 
the  view  I  take  of  His  Honor  s  charge  and  of  the  case,  it  is 
not  necessary  for  me  to  decide  the  question,  or  say  anything 
further  upon  the  point.  I  think  the  plaintiff  is  entitled  to 
recover,  irrespective  of  the  Judge's  charge  upon  this  branch  of 
the  case.  The  uncontradicted  evidence  of  the  plaintiff  shows 
conclusively  that  in  September,  1885,  he  paid  the  Chamberlain 
his  taxes  for  that  year,  the  very  taxes  for  which  he  was 
arrested  in  November,  1887.  For  this  improper  arrest  the 
Corporation  is  liable  in  this  action.  Then  why  send  the  case 
down  for  another  trial,  even  if  the  Judge  was  wrong  in  his 
charge  as  to  the  Constable's  right  to  look  for  goods  and 
chattels,  when  the  result  of  a  new  trial  must  be  the  same  as 
the  last  one  ?  It  may  be  said  that,  as  the  matter  now  stands, 
it  is  impossible  to  say  upon  which  branch  of  the  Judge's  cbai^ 
the  jury  acted  in  finding  for  the  plaintiff.  The  sufficient 
answer  to  that,  I  think,  is  that  the  jury  were  bound  to  find 

1)  26  N-  a  Rep.  390.  (2)  L.  R.  9  Exch.  809;  10  Exch.  91 
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for  the  plaintiff  on  that  part  of  the  charge  where  the  direction        1889.       * 
was  right,  and,  therefore,  it  is  immaterial  if  they  based  their     Panjoy~ 
finding  upon  that  part  which  was  wrong.     In  any  event,  the  ,„     ^ 
plaintiff,  under  the  evidence,  was  entitled  to  a  verdict.     There   Portland. 
was  no  question  of  fact  for  the  jury  to  find.     All  they  had      TuckTj. 
really  to  do  was  to  assess  the  damages.  

Still  another  view  is  presented  to  us  why  there  should  not 
be  a  new  trial  on  the  ground  of  misdirection.  It  is  said  that 
the  defendants  cannot  take  this  point  now,  not  having  taken 
it  in  the  Court  below.  That  at  the  trial  the  defendants  justi- 
fied the  act  of  the  constable,  by  virtue  of  the  execution  which 
he  had,  and  tried  the  case  out  in  that  way,  never  raising  any 
question  as  to  the  City  being  responsible  for  the  acts  of  the 
Chamberlain  and  the  constable.  A  number  of  authorities 
were  cited  in  support  of  this  contention.  In  Brown  v.  The 
Bristol  <fe  Exeter  By.  Co,  (1),  it  is  held  that  as  the  point  had 
not  been  made  at  the  trial,  the  objection  could  not  prevail. 
Doe  dem.  Heathcote  v.  Hughes  (2) ;  Seery  v.  Brayley  (3) ; 
Rogers  v.  Peck  (4),  and  Lynch  v.  Keegan  (5)  were  cited  to  the 
same  effect.  These  authorities  seem  to  be  conclusive  in  decid- 
ing that  where  a  point  is  not  taken  at  the  trial  it  cannot  pre- 
vail in  a  motion  for  a  new  trial.  But  I  prefer  to  rest  my 
judgment  as  to  the  objection  to  the  charge  upon  the  ground, 
as  I  have  already  said,  that  the  verdict  could  not  have  been 
otherwise  than  for  the  plaintiff. 

Another  ground  has  been  taken  upon  which  there  must  be  a 
new  trial,  unless  the  plaintiff  consent  to  reduce  the  damages, 
which  were  assessed  by  the  jury  at  four  hundred  dollars. 
This  sum,  to  my  mind,  is  out  of  all  reason  and  conscience. 
Here  we  have  a  man  who  never  but  once,  during  the  years  he 
lived  in  Portland,  paid  his  taxes  direct  to  the  Chamberlain. 
He  paid  always  to  the  collector  or  constable.  Having  failed 
in  business  in  Portland,  he  was  taxed  in  Portland  only  on  his 
poll,  $2.25.  By  mistake,  and  through  no  malice,  Mr.  Wisely, 
the  new  receiver  of  taxes,  issued  an  execution  against  Fanjoy, 
although  he  had  paid  the  amount  to  the  late  Chamberlain,  Mr. 
Moore.    The  constable  Howard  carried  this  execution  around 

(1)  7  H.  &  N.  lOOa  (3)  3  All.  816.  (6)  3  Pun.  646. 

(2)  2  P.  &  B.  296.  (4)  Bert,  a  818. 
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•       1889.       with  him  from  the  spring  of  1886  till  November,  1887,  before 

IPanjoy     ^^  made  the  arrest.    Again  and  again  he  asked  the  plaintiff 

™_  JJ!_       to  pay.     He  was  met  with  the  aaswer  tnat  the  money  was 
Xhe  City  of        ^  •f  w 

PoBiTLANp.  already  paid,  and  the  plaintiff  had  a  receipt.     Not  finding  it, 

,,;;^j       he  paid  the  money  under  protest,  and  was  discharged.     There 

was  no  harsh  treatment,  and  no  want  of  courtesy  towards  him. 

And  yet  this  jury,  apparently  because  a  corporation  has  to  pay 

the  bill,  say  that  this  young  man  was  injured  to  the  extent  of 

four  hundred  dollars.     Why,  it  is  probably  more  money  than 

he  ever  had  at  one  time  in  his  life,  and  quite  equal,  perhaps, 

to  his  wages  for  a  year.     The  damages  are  simply  outrageous, 

and  it  is  high  time  this  Court  marked  its  disapproval  of  large 

verdicts  against  corporations  in  cases  like  the  present.    It  is 

too  bad  that  a  city  should  be  put  to  such  expense  for  so  small 

a  cause. 

In  my  opinion  there  must  be  a  new  trial,  unless  the  plaintiff 

consent  to  reduce  the  damages  to  one  hundred  dollars. 

Fraser,  J.    I  agree. 

Palmer,  J.  This  was  an  action  for  false  imprisonment,  tried 
before  Mr.  Justice  Fraser,  at  the  Saint  John  Circuit.  The 
pleas  were.  Not  guilty,  and  a  justification  of  the  arrest  by 
virtue  of  an  execution  issued  under  the  28th  section,  cap.  46  of 
48  Vic,  for  $2.25  taxes  assessed  on  the  plaintiff  in  the  City  of 
Portland. 

The  proceeding  was  proved  to  be  directed  by  the  receiver  of 
taxes  for  the  City  of  Portland.  There  was  some  conflict  of 
evidence  as  to  whether  the  plaintiff  did  not  owe  some  other 
taxes,  but  there  can  be  no  doubt  but  that  the  plaintiff  paid  the 
tax  for  which  this  arrest  was  made,  on  the  first  of  September, 
1885. 

The  only  authority  which  would  authorize  the  arrest  is  that 
contained  in  the  28th  section  referred  to,  which  enacts  as 
follows : 

"  If  any  person  assessed  shall  not  pay  the  amount  for  which 
he  is  liable,  either  on  his  own  account  or  in  a  representative 
capacity,  into  the  office  of  the  Chamberlain  of  the  City  of 
Portland,  within  ten  days  after  notice  of  such  assessment ;  or  if 
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the  personal  or  legal  representative  of  any  person  assessed,  in        1889. 
ease  of  the  death  of  such  person,  shall  not  pay  the  amount  of     Fanjoy 
such  assessment  within  ten  days  after  notice,  such  notice  being  j^^  ^j^  ^^ 
either  printed  or  written,  and  delivered  to  him  personally,  or   Portland. 
at  his  last  place  of  business  or  abode,  the  Receiver  of  Taxes     paiin^  j. 
for  the  said  City  of  Portland  may  issue  execution  in  the  form 
(B)   in  the   schedule  hereto   against  the   person   so  assessed, 
specifying  in  such  execution  whether  it  be  on  such  person's 
own  account  or  otherwise,  which  execution  may  be  enforced  by 
any  constable  or  policeman  of  the  said  city,  according  to  the 
tenor  thereof,  and  shall  run  into  and  have  full  force  and  effect 
in  all  parts  of  the  City  and  County  of  Saint  John,  including 
the  City  of  Saint  John,  and  the  keeper  of  the  gaol  of  the  City 
and  County  of  Saint  John,  when  any  such  person  is  arrested 
under  such  execution,  shall  receive  and  keep  such  person  pur- 
suant to  the  tenor  thereof ;  provided  always,  that  proof  of  the 
due  service  of  such  notice  and  non-payment  of  the  amount 
stated  therein  shall  be  first  made  before  a  Justice  of  the  Peace 
of  the'said  City  and  County,  or  the  Receiver  of  Taxes,  to  the 
satisfaction  of  the  said  Receiver ;  and  that  no  person  arrested 
under  or  by  virtue  of  such  execution  shall   be  confined  more 
than  one  day  for  every  forty  cents  of  the  whole  amount  con- 
tained therein,  nor  be  entitled  to  the  benefit  of  the  limits  of 
the  gaol." 

From  this,  it  is  apparent  that  two  things  must  concur  in 
order  to  authorize  an  execution  to  issue,  and  the  consequent 
ari'est.  First,  there  must  be  a  notice  of  such  assessment  to 
the  person  against  whom  the  execution  is  to  issue,  and  then 
the  taxes  must  remain  unpaid  ten  days  after  such  notice  ;  so 
that  if  the  plaintiff  here  either  did  not  receive  a  notice  of  the 
taxes  for  which  he  was  arrested,  or  he  paid  them,  the  statute 
clearly  does  not  authorize  the  arrest. 

The  only  notice  proved  to  have  been  served  upon  the  plain- 
tiff for  taxes  was  the  one  in  evidence,  which  was  in  the  words 

and  figures  following : 

'*  Chamberlain's  Office, 
"City  of  Portland,  August  1st,  1885. 
"  Mr.  William  Fanjoy, 

"Your  assessed  Taxes  in  the  City  of  Portland  for  1885,  exclusive 
of  Taxes  for  Alms  House,  are  as  follows  : 
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18S9.        "  Taxes  for  County  purposes $  25 

Fanjoy      "  Taxes  for  City  purposes 2.00 

TBE^^Trj)F  «Total  taxes $2.25 

11 


Portland. 

.J. 


"12.14 
**  Notice.     5  per  cent,  discount  will  be  allowed  on  the  above  taxes 
if  paid  into  this  office  during  the  month  of  August,  and  a  receipt 
obtained  therefor,  after  which  time  execution  will  be  issued. 

"W.  A.  MooRE, 
''  Chamberlain  and  Receiver  of  Taxes. 
'<  Please  bring  this  notice. 

"Received  payment  September  1,  1885. 

"W.  A.  MooRE,  Chamberlain. 

And  not  only  did  the  plaintiff  prove  that  he  went  to  the 
Chamberlain's  office  and  paid  the  amount  which  he  was  so 
notified  to  pay,  but  he  produced  the  very  notice  iteelf,  with 
the  receipt  of  the  Chamberlain  that  the  same  was  paid  on  the 
Ist  September ;  thus  putting  it  beyond  controversy  that  this 
man's  arrest  was  not  warranted  by  law. 

Some  point  was  made  as  to  the  City's  liability,  but  it  is 
clear  that  the  plaintiff  was  arrested  and  made  to  pay  these 
taxes  over  again  by  the  action  of  the  Receiver  of  Taxes,  and 
that  money  has  gone  into  the  coffers  of  the  City  of  Portland, 
and  therefore  this  is  a  much  stronger  case  than  that  of  Mc- 
Sorley  v.  The  Mayor  of  Sai/nt  John  (I). 

I  therefore  think  the  rule  should  be  discharged,  if  the  plain- 
tiff will  consent  to  reduce  the  damages  to  $250. 

If  I  was  inclined  strictly  to  follow  the  case  of  AbeU  v. 
Light  (2),  and  Hodden  v.  White  (3),  and  Morton  v.  BaiHett,  (4),  I 
would  be  compelled  to  sustain  the  verdict  for  the  whole  $400 ; 
but  I  think  these  cases  have  extended  the  rule  to  its  extreme 
limits,  if  not  beyond  all  reason.  I  am  well  aware  that  to 
assess  the  damages  in  an  action  for  false  imprisonment  is  in 
the  peculiar  province  of  the  jury,  and  the  Court  can  have  no 
means  of  ascertaining  what  the  amount  should  be,  but,  in  any 

(1)  4  p.  ft  B.  470.  (3)  2  Kerr  4«S. 

(2)  1  Han.  840.  (4)  2  Pi]g&  21& 
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case  where  the  Court  interferes  on  the  ground  that  the  dam-        1^89. 
are  excessive,  they  must  go  into  all  the  circumstances  of      Fanjoy 


or 


the   case,  put  themselves   in   the  place  of  the  plaintiff  and  j^^^  qJ^^ 
defendant,  and  when  they  have  done  that,  if  they  can  see,  not   Portland. 
that  they  would  not  give  so  much,  but  that  no  fair-minded     paimer,  j. 
man  could  have  done  so,  unless  he  proceeded  upon  some  erro- 
neons  principle,  and  when  they  have  reached  this  conclusion, 
then  they  will  send  the  case  to  another  jury. 

In  the  cases  I  have  referred  to,  the  Coui*t  apparently  did 
reach  that  conclusion  from  the  facts.  If  I  had  been  sitting  in 
their  place,  I  think  I  would  not  have  done  so ;  but  be  that  as 
it  may,  although,  I  think,  when  a  corporation,  as  in  this  case, 
by  its  officer  deliberately  arrests  a  man  and  forces  him  to  pay 
money  he  ought  not  to  do,  and  then  compels  him  to  prosecute 
a  suit  in  the  Supreme  Court  for  redress,  and  then,  instead  of 
allowing  judgment  to  go  by  default,  contests  it  to  the  end,  I, 
for  one,  if  on  the  jury,  would  give  liberal  damages,  and,  as  a 
Judge,  I  would  not  be  disposed  to  interfere  with  the  verdict 
for  any  reasonable  amount;  yet  I  think  $400  is  too  much 
under  all  the  circumstences  of  this  case,  and  it  should  be 
reduced  to  $250.  I  am  aware  that  a  man's  reputation  may  be 
injured  financially,  and  also  his  feelings  hurt,  by  being  arrested 
in  the  presence  of  his  comrades,  but  I  think  $250,  under  the 
circumstances  of  this  ca.se,  would  be  amply  sufficient  to  cover 
any  damages  from  that  source,  as  well  as  all  extra  legal  ex- 
penses and  trouble  that  the  plaintiff  might  reasonably  expect 
to  be  put  to  in  a  case  of  this  description. 

I  therefore  give  my  voice  for  a  new  trial  unless  the  plaintiff 
consents  to  reduce  the  verdict  to  $250. 

Wetmore,  J.,  after  referring  to  the  evidence,  continued : 
The  learned  Judge  in  his  charge  says  the  plaintiff  is  entitled, 
to  recover  by  reason  of  there  not  being  any  evidence  of  want 
of  goods  and  chattels  to  warrant  the  arrast,  nor  any  evidence 
of  a  request  by  the  constable  to  plaintiff  to  point  out  goods 
and  chattels. 

"  As  regards  the  payment  of  the  taxes,  the  plaintiff  says 
he  paid  them.  The  defendants  say.  No ;  that  the  taxes  paid 
were  those  of  an  uncle  of  plaintiff's,  and  not  the  plaintiff's. 
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1889.       This  point  is  dependent  upon  the  evidence  of  plaintiff.     The 
Fanjoy      plaintiff  makes   an   uncontradicted  statement;   because   it  is 
The  City  of  uncontradicted  here,  there  is  not  a  particle  of  evidence  to  be 
Portland,    shewn  against  it.     But  supposing  this  were  not  so.     He  comes 
wetniore,  J.    and  gives  his  testimony ;  you  are  bound  to  believe  it,  unless 
there  is  something  to  satisfy  you  to  the  contrary.     There  is 
not  a  shade  or  shadow  of  anything  to  shew  the  plaintiff  did 
not  tell  the  truth."     This  appears  to  me  an  absolute  direction 
to  find  that  the  taxes  were  paid  exactly  as  the  plaintiff  says. 
Transposing  this  part  of  the  charge,  as  thus,  you  are  bound  to 
believe  the  plaintiff's  statements  unless  there  is  something  to 
satisfy  you  to  the  contrary,  and  his  statements  are  uncontra- 
dicted.    There  is  not  a  particle  of  evidence  to  be  shewn  against 
it.     This  appears  to  me  a  clear  direction  to  find  for  the  plain- 
tiff. 

The  learned  Judge  says,  of  course  the  credibility  of  a 
witness  is  entirely  a  matter  for  the  jury,  but  they  are  reason- 
ably bound  to  give  a  fair  and  reasonable  credence  to  the 
statement  of  this  man,  in  view  of  the  want  of  contradiction. 
Further  on  :  But  looking  at  all  the  events,  at  the  circumstances 
here,  if  you  believe  what  he  tells  you  to  be  true,  then  under 
this  view  of  the  case  he  is  also  entitled  to  recover. 

The  learned  Judge  speaks  of  the  notice  being  served  on  the 
plaintiff  which  may  have  been  intended  for  his  uncle,  and  the 
uncle  may  have  got  plaintiff  s  notice ;  that  he  paid  the  amount, 
less  the  discount,  11  cents,  to  Mr.  Moore,  the  Chamberlain,  and 
got  his  receipt.  There  is  nothing  to  discredit  this  statement. 
The  mere  fact  that  the  letter*  "  T  "  is  not  there,  is  not,  to  his 
mind,  of  any  moment  at  all.  The  question  is,  did  he  pay  the 
Chamberlain  $2.^4,  the  actual  amount  he  was  called  upon  to 
pay,  less  the  discount?  Is  there  anything  to  show  that  they 
were  not  his  taxes  ?  It  is  claimed  that  the  plaintiff  should  have 
called  his  uncle  to  shew  it  was  not  he  who  paid  these  taxes. 
The  burthen  of  this,  the  learned  Judge  thought,  was  on 
defendants.  The  plaintiff  was  not  interrogated  as  to  whether 
he  paid  them  for  his  uncle  or  for  himself.  The  defendants 
might  have  called  the  uncle,  who  might  have  stated  plaintiff'' 
was  only  his  agent  for  the  payment  of  the  taxes.  The  learned 
Judge   details   the   circumstances,   and    then   says,   "  that   in 
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that  view  of  his  case,  clearly  the  City  of  Portland  had  not  a  ISS9. 
shadow  of  right  to  issue  this  execution.  Therefore,  in  any  Fanjoy 
point  of  view,  the  plaintiff  is  entitled  to  recover  on  both  XHECiprrop 
branches  of  the  case."  I  am  quite  aware  that  mere  isolated  Portland. 
parts  of  the  charge  are  not  to  govern  ;  the  whole  charge  must  be  wetmore,  j. 
considered.  But,  considering  the  whole  charge,  it  appears  to 
me  it  amounts  to  nothing  less  than  an  absolute  direction  to 
find  for  the  plaintiff;  that  the  plaintiff  had  actually  paid 
his  taxes.  It  appears  to  me  there  was  some  evidence  for  the 
juiy  upon  this  point.  It  appears  from  the  assessment  books 
that  William  Fanjoy  was  assessed,  also  that  William  T.  Fan- 
joy,  the  plaintiff,  was  assessed,  both  in  Ward  No.  1.  The 
plaintiff  had  been  assessed  for  several  pievious  years  by  the 
name  of  William  T.  Fanjoy.  He  tells  the  constable  he  paid 
the  taxes  to  him.  This  was  not  the  fact,  and  it  is  possible, 
when  he  convei-sed  with  Howard,  he  may  have  forgotten  to 
whom  he  did  pay  them,  but  it  does  not  seem  a  very  likely 
occurrence  that,  if  he  paid  the  taxes  to  the  Chamberlain  and 
got  his  discount,  which  he  could  not  get  from  the  constable, 
he  would  not  have  recollected  paying  them  to  the  Chamber- 
lain, if  he  did  so,  and  instead  of  saying  so,  to  say  he  paid  them 
to  the  constable,  and  when  asked  if  he  was  sure,  to  reply, 
Yes — (I  am  referring  to  the  constable's  evidence).  The  plain- 
tiff in  his  direct  examination,  on  being  asked  the  question 
by  Howard,  whom  he  paid  them  to,  said — "I  could  not 
remember  just  then  as  I  had  not  thought  of  the  matter."  The 
plaintiff  had  several  conversations  with  How^ard.  At  the  last 
one  previous  to  the  arrest,  he  told  him  to  whom  he  had  paid 
the  taxes.  It  seems  strange  to  me,  even  if  the  plaintiff  had 
not  thought  of  the  matter  before  Howard  first  spoke  to  him, 
it  was  a  matter  he  certainly  would  at  once  have  thought  of, 
and  rather  seriously,  too,  for  this  being  called  on  to  pay  money 
a  second  time,  and  that  under  an  execution,  is  rather  a 
startling  operation,  and  that  he  would  not  have  put  off  telling 
Howard  to  whom  he  paid  the  money  until  the  conversation 
next  preceding  the  arrest.  The  plaintiff  also  told  Howard  he 
would  see  Mr.  Moore  about  the  taxes.  On  cross-examinati(;n,  he 
says,  that  in  December,  1886,  he  told  Howard  he  recollected  to 
whom  he  had  paid  the  money,  but  he  had  not  found  the  receipt, 


Digitized  by  VjOOQ IC 


38  NEW   BllUNSWICK  REPORTS.  [VOL. 

1889.  but  would  have  a  thorough  look  for  it;  that  some  time,  in  passing 
Fanjoy  he  might  call  at  the  Chamberlain  s  office  with  it.  He  was 
The  City  OF  ^sked  did  he  promise  to  go  and  see  Mr.  Moore,  his  answer  was: 
Portland.  "  I  said  I  would  go  to  see  him  about  it ;  I  said  nothing  more 
wetmoro,  J.  about  it;  I  did  not  promise  in  any  way."  The  plaintiff  seems, 
at  all  events,  to  have  a  queer  idea  of  what  amounts  to  a 
promise.  He  may  have  had  the  Statute  of  Frauds  in  his  mind, 
and  did  not  consider  a  promise,  not  being  in  writing,  amounted 
to  anything.  Mr.  Moore  died  before  this  execution  Issued. 
The  two  Fanjoys  were  taxed.  The  taxes  were  entered  in  the 
the  Chamberlain's  book,  William  Fanjoy's  marked  paid  at  a 
time  corresponding  with  the  receipt,  and  William  T.  Fanjoy  s 
was  not  marked  paid.  At  the  time  of  the  arrest  he  said  he 
had  a  receipt.  The  constable  asked  to  see  it,  and  plaintiff 
hunted  in  his  pocket  for  it,  but  he  did  not  have  it.  One  would 
suppose,  after  having  been  called  upon  several  times  for  his 
taxes,  and  relying  on  a  payment,  and  knowing  as  he  must  have 
known,  how  much  depended  on  the  production  of  the  receipt, 
he  would  not  have  required  to  hunt  his  pockets  to  know 
whether  or  not  he  had  it  about  him.  The  notice  served  on  him 
was  not  in  his  name,  or  the  name  he  was  known  by,  as  far  as 
I  can  judge  from  the  evidence.  The  notice  was  to  William 
Fanjoy.  The  receipt  was  for  payment  by  William  Fanjoy ; 
the  entry  in  the  Chamberlain's  book  of  payment  of  William 
Fanjoy's  taxes.  With  the  greatest  deference  for  the  view  the 
learned  Judge  had  on  the  trial,  it  seems  to  me  all  this  was 
evidence,  and  very  pregnant  evidence,  as  to  whether  or  not  the 
plaintiff  had  paid  his  own  taxes.  At  all  events,  it  should  have 
been  submitted  to  the  jury  untrammelled  by,  to  my  mind,  the 
absolutely  conclusive  remarks  of  the  learned  Judge.  It  may 
be  said  the  plaintiff  had  a  good  cause  of  action  whether  he  had 
paid  his  taxes  or  not.  This  may  be  so,  but  what  effect  the 
payment  of  the  taxes  had  upon  the  jury  it  is  impossible  to  say. 
Something  beyond  the  mere  arrest  and  its  attending  circum- 
stances must  have  conduced  to  secure  so  large  a  verdict  as  S400. 
Further,  &s  to  the  payment  of  taxes,  I  do  not  think  the 
evidence  shews  the  plaintiff  paid  his  own  taxes.  It  must  be 
admitted  that  both  William  Fanjoy  and  William  T.  Fanjoy 
were  properly  taxed,  as  it  happens,  each  in  the  same  amount, 
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and  that  the  plaintiff  had  always  been  taxed  by  the  name  of  1889. 
William  T.  Fanjoy,  and  this  for  several  years.  He  had  a  notice  Fanjoy 
to  pay  the  taxes  of  William  Fanjoy  served  on  him.  Without  the  ^he  City  of 
necessary  notice,  no  other  proceeding  could  be  taken  to  recover  Pobtlaio). 
the  tax.  The  notice  to  pay  another  rate-payer's  taxes,  those  wetmore,  j. 
of  William  Fanjoy,  amounted  to  nothing.  It  is  said  the  plain- 
tiff  adopted  this  notice.  I  do  not  see  very  well  how  he  could 
do  that,  but  if  he  could,  he  would  have  to  adopt  all  the  results, 
and  put  himself  in  the  place  of  William  Fanjoy.  His 
going  to  the  Chamberlain's  office  with  this  notice,  which  was  a 
notice  to  William  Fanjoy  to  pay  his  taxes,  handing  the  notice 
to  the  Chamberlain,  paying  the  money  and  taking  receipt  for 
William  Fanjoy's  taxes,  the  Chamberlain  marking  the  taxes 
paid,  are  such  results  as  the  law  will  adopt  for  him.  The 
service  of  the  notice  upon  the  wrong  party  will  not  relieve 
him.  It  was  his  business  to  look  at  the  notice,  and  on  dis- 
covering it  was  not  for  him,  not  to  have  acted  upon  it,  or  to 
have  the  mistake  corrected.  It  may  be  he  acted  in  perfect 
good  faith,  which  I  have  no  doubt  the  Chamberlain  did ;  still 
that  won't  help  the  matter.  His  adoption  of  William  Fanjoy's 
notice  without  any  explanation  to,  the  Chamberlain,  and 
William  Fanjoy's  taxes  having,  by  the  plaintiff's  own  conduct, 
been  marked  paid,  the  plaintiff  cannot  now  get  the  benefit  of 
ihe  payment  on  account  of  his  own  taxes.  Suppose  a  notice 
requiring  the  payment  of  John  Smith's  taxes,  who  had  been 
regularly  rated,  had  been  served  on  the  plaintifi*  by  mistake, 
which  the  plaintiff  took  to  the  Chamberlain's  office,  saying 
nothing,  but  handed  him  the  notice,  paid  the  amount,  and  took 
a  receipt  for  these  taxes  of  John  Smith,  could  it  be  said  the 
plaintiff  had  paid  his  own  taxes  ?  I  think  not.  It  appears  to 
me  it  was  the  plaintiff's  business  to  see  he  paid  the  proper 
taxes.  The  notice,  though  it  must  be  served  before  any 
further  proceedings  can  be  taken,  still  there  is  the  published 
notice  of  the  assessment,  and  the  notice  does  not  affect  the 
taxes  themselves,  however  it  may  affect  their  collection.  The 
plaintiff  knew,  or  ought  to  have  known,  he  was  taxed  as  he 
always  had  been  taxed,  by  the  name  of  William  T.  Fanjoy,  and 
he  should  not  have  misled  the  Chamberlain  by  paying  William 
Fanjoy's  taxes,  which  he  certainly  did.    Though  he  may  not 


Digitized  by  VjOOQ IC 


40  NEW   BUUNSmLCK   REPORTS.  [VOL. 

^^^-       have  intended  it,  the  legal  consequences  which  he  unfortunately 
Fanjoy     has  brought  upon  himself,  are,  however,  the  same. 
The  City  OF       Then  as  to  the  damages,   four   hundred    dollars.     This,  I 

Portland,    think,  should  not  be  sustained,  considering  the  circumstances. 

wetmore,  J.  I  have  carcf ully  referred  to  all  the  material  parts  of  the  evidence 
to  shew  my  justification  for  objecting  to  the  amount  of  the 
damages. 

The  plaintiff  was  served  with  a  notice  that  should  been 
served  on  his  uncle,  William  Fanjoy.  The  constable  told  him 
he  had  a  claim  against  him  for  taxes,  which  plaintiff  said  he 
had  paid  to  the  constable,  as  the  constable  says ;  the  plaintiff 
says  he  did  not  at  first  know  to  whom  he  paid  them.  The 
plaintiff,  however,  as  he  says,  subsequently  told  Howard  to 
whom  he  had  paid  them.  The  constable  advised  him  to  see 
the  Chamberlain  and  have  the  matter  righted,  which  he  cer- 
tainly promised  to  do,  from  his  own  evidence,  though  he  thinks 
proper  to  say  he  made  no  promise  at  all,  the  constable  waiting 
for  several  months  before  acting  upon  the  execution,  and 
speaking  to  plaintiff  several  times  about  the  taxes,  recommend- 
ing him  to  pay  them,  and  telling  him,  when  he  found  the 
receipt,  he  could  get  the  amount  back  from  the  Chamberlain  ; 
the  arrest  made  with  no  aggravating  circumstances ;  though  it 
was  made  in  Mr.  Everett's  store,  and  several  persons  present, 
it  does  not  appear  anyone  knew  of  it,  except  Mr.  Everett  (who 
was  told  by  the  plaintiff),  the  constable,  and  perhaps  the  other 
man  whose  name  is  not  given.  Mr.  Everett  does  say  perhaps 
there  were  a  number  of  customers  in  the  store  he  wanted  the 
plaintiff  to  wait  upon,  but  it  does  not  appear  any  one  of  them 
knew  of  the  arrest.  The  opportunity  the  plaintiff  had  of 
paying  the  $2.45,  with  the  constable's  assurance  it  would  be 
returned  on  production  of  the  receipt,  with,  no  doubt,  the 
money  in  his  pocket ;  the  constable,  as  requested,  consenting 
to  go  to  the  plaintiff's  house  that  he  might  look  for  the  receipt; 
the  constable  going  with  the  plaintiff,  and  not  taking  him 
there,  as  put  forward,  can  it  be  said  this  verdict  is  not  mon- 
strously outrageous  ?  Is  it  not  one  the  Court  should  lay 
its  hands  upon  ?  I  rather  think  if  any  of  the  jurors  had 
erroneously  secured  an  execution  to  be  issued  against  a  fellow- 
citizen,  under  circumstances  as  in  the  present  case,  entirely 
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without  any  aggravating  features,   with    the   full    opportu-  _    ^389. 
nity  of  the  plaintiff  paying  the  small  amount,  $2.45,  under     Fanjoy. 
protest,  and  having  the  amount  returned  on  production  of  the  theCityof 
receipt,  he  would  be  somewhat  startled  at  four  hundred  dollars   Portland. 
damages  being  awarded  against  him,  and  that  with  no  osten-    wetmore,  j. 
sible  damage  whatever  proved.     In  fact,  I  incline  strongly  to 
to  the  opinion  that  jurors,  as  a  rule,  whenever  they  can  get  a 
chance  at  a  corporation,  are  quite  too  much   in  the  habit  of 
awarding  excessive  damages — a  kind  of  proceeding,  I  think, 
this  Court  should  discountenance  whenever  the  opportunity 
fairly  offers,  as  this  case  certainly  does. 

The  defendants  are,  in  my  opinion,  liable  to  the  plaintiff  by 
reason  of  want  of  proper  effort  to  levy  on  goods  and  chattels, 
and  also  for  issuing  execution  without  the  notice  required  by  law. 
The  notice  requiring  payment  from  William  Fanjoy,  though 
served  on  the  plaintiff,  amounted  to  nothing,  in  my  opinion. 
The  similarity  of  the  names  William  Fanjoy  and  William  T. 
Fanjoy,  does  not,  as  I  think,  in  law  help  the  plaintiff's  case. 
The  action,  I  think,  should  have  been  brought  in  the  County 
Court.  Though  the  jury  have  thought  proper  to  award  four 
hundred  dollars  damages,  without  any  circumstances  to  war- 
rant such  a  finding,  to  my  mind,  does  not  alter  the  case.  As 
the  defendants  are  clearly  liable  for  some  damages,  twenty 
dollars  I  think  ample  ;  but  if  my  learned  brethren  think  this 
too  small,  say  S50.  I  would  consent  to  a  reduction  to  that 
amount,  giving  the  plaintiff  the  option  of  taking  that  amount 
and  running  the  chances  of  a  certificate  for  costs  beyond 
County  Court  costs. 

Sir  John  C.  Allen,  C.  J.  I  also  agree  that  the  verdict 
should  be  reduced  to  $100. 

King,  J.,  took  no  part. 

Nevj  trial,  unless  Plaintiff  consents 
to  reduce  verdict  to  9100, 
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^^'        In  the  matter  of  THE  QUEEN'S  COUNTY  ELECTION. 
July  SI.  PALMER,  Petitioner,  and  BAIRD,  Respondent. 

Dominion  Controverted  Elections  Act  —  Elation  Petition — Service 
—  Power  of  Court  to  order  Petition  off  JUes,  where  not  properly 
served  —  Extending  time  for  service  —  Respondent  erxiding  service. 

Where  a  copy  of  an  election  petition,  with  the  accompanying  notices,  under 
The  Dominion  Controverted  Elections  Act  (R.  S.  C.,  c.  9),  has  not  been 
properly  served,  the  Court  has  power  to  order  the  petition  to  be  taken  off 
the  files  of  the  Court.     Bogers  v.  Wallace  (24  N.  B.  Rep.  459)  followed. 

The  service  of  such  petition  at  the  respondent's  residence  by  delivering  a  copy 
thereof  to  his  wife,  he  being  at  the  time  absent  from  tiie  Province,  is  not 
sufficient. 

Where  a  service  made  at  the  respondent's  residence  is  relied  upon  to  constitute 
a  personal  service,  it  should  be  clearly  shewn  that  the  petition  came  to  tiie 
respondent's  possession  or  knowledge. 

Where  an  order  was  made  under  sec.  JO  of  the  Act  extending  the  time  for 
service  of  a  petition,  and  it  was  not  served  within  the  time  allowed,  the 
Court  has  no  power  afterwards  to  grant  a  further  extension. 

Sub-sec.  2  of  sec.  32  of  the  Act,  providing  that  an  elector  may  be  substituted 
for  the  petitioner  in  case  of  delay,  only  applies  to  a  petition  that  has  been 
properly  served.     Per  TtiCK,  J. 

Per  Allen,  C.  J.  —  That  as  there  was  strons  evidence  that  the  respondent 
had  left  his  residence  to  avoid  being  served  with  the  petition,  and  the  fair 
inference  was  that  it  had  come  to  his  knowledge,  it  ought  not  to  be  taken 
off  the  tiles  of  the  Court,  nor  the  petitioner  adjudged  to  pay  the  costs  of  the 
application. 

June  16, 1888.  L.  A.  Currey,  on  behalf  of  the  respondent 
moved  for  a  rule  nisi,  calling  upon  the  petitioner  to  show 
cause  why  the  petition  and  all  papers  connected  therewith 
should  not  be  taken  off  the  files  of  the  Court,  with  a  stay  of 
all  proceedings,  and  for  the  costs  of  the  application ;  on  the 
ground  that  the  petition  and  accompanying  notices  had  not 
been  served  within  the  time  required  by  the  Dominion  Con- 
troverted Elections  Act,  (R.  S.  C,  cap.  9). 

The  affidavits  setting  forth  the  facts  relied  upon  on  the  mo- 
tion for  the  rule,  and  those  reaxl  on  shewing  cause,  are  suffici- 
ently referred  to  in  the  judgments,  and  need  not  be  given  here. 

The  following  sections  of  the  Dominion  Controverted  Elec- 
tions Act,  (R.  S.  C,  cap.  9),  were  referred  to : 

Sec.  10.  "Notice  of  the  presentation  of  a  petition  under  this 
Act,  and  of  the  secunty,  accompanied  with  a  copy  of  the  petition^ 
shall,  within  five  days  after  the  day  on  which  the  petition  has  been 
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presented,  or  within  the  prescribed  time,  or  within  such  longer  time        ISSS, 
as  the  court  or  any  judge  thereof,  under  special  circumstances  or     Palmsb 
difficulty  in  effecting  service,  allows,  be  served   on  the  respondent      ^  ^- 
or  respondents.     If  service  cannot  be  effected  on  the  respondent  or 
respondents,  either  personally  or  at  his  or  their  domicile,  within  the 
time  granted  by  the  court  or  judge,  then  it  may  be  effected  upon  such 
other  person,  or  in  such  other  manner  as  the  court  or  judge,  on  the 
application  of  the  petitioner,  directs. 

Sec.  11.  ''An  election  petition  under  this  Act,  and  notice  of  the 
date  of  the  presentation  thereof,  and  a  copy  of  the  deposit  receipt 
shall  be  served  as  nearly  as  possible  in  the  manner  in  which  a  writ 
of  summons  is  served  in  civil  matters,  or  in  such  other  manner  as  is 
prescribed." 

Sea  64.  "  The  court  or  a  judge  shall,  upon  sufficient  cause  being 
shown,  have  power,  on  the  application  of  any  of  the  parties  to  a 
petition,  to  extend,  from  time  to  time,  the  period  limited  by  this  Act 
for  taking  any  steps  or  proceedings  by  such  party." 

A  rule  having  been  granted,  returnable  on  the  second  Satur- 
day, 

June  25,  1888,  Geo.  F.  Gregory  shewed  cause.  It  is 
submitted:  1.  That  the  respondent  is  not  entitled  to  the  order 
he  seeks,  as  the  petition  is  properly  upon  the  files  of  the 
Court,  and  while,  if  the  petition  has  not  been  served,  the 
respondent  may  be  entitled  to  a  stay  of  proceedings,  the  peti- 
tion should  not  be  taken  off  the  files.  If  the  petitioner  fails 
to  carry  on  the  proceedings,  it  is  the  right  of  any  other  elec- 
tor to  apply  to  be  substituted  for  the  petitioner;  and  that 
right  exists  from  three  months  after  the  presentation  of  the 
petition  until  the  expiration  of  six  months.  Sub-sec.  2  of  sec. 
32,  cap.  9,  R.  S.  C.  During  this  period  the  petition  cannot  be 
taken  off  the  files.  As  against  the  public,  there  can  be  no  stay 
within  the  six  months.  2.  The  petition  was  properly  served 
upon  the  respondent,  either  as  personal  service,  or  as  service 
at  bis  place  of  abode.  The  return  of  the  deputy  sheriff  is  a 
matter  of  record,  and  it  requires  overwhelming  evidence  to 
show  that  the  return  is  untrue.  Sec.  11  of  the  Act  (R.  S.  C, 
cap.  9)  declares  that  the  service  shall  be  as  nearly  as  possible 
in  the  manner  in  which  a  writ  of  summons  is  served  in  civil 
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1B88-  mattei*3.  Sec.  7  of  cap.  37,  Ci)nsol.  Stat.,  prescribes  the  mode 
Palmer  in  this  Province.  The  authorities  srhow  that  if  a  party  resorts 
BikiRD.  ^^  *"y  ^^^  ^^  device  in  order  to  evade  service,  such  acts 
amount  to  a  knowledge  of  the  process  sought  to  be  served,  and 
that  knowledge  is  equivalent  to  personal  service.  Or  if  the 
papers  have  come  into  the  possession  of  a  party,  or  if  he  know- 
ingly evades  and  prevents  them  doing  so,  it  amounts  to  a  per- 
sonal service.  The  affidavits  clearly  show  that  there  was  an 
intent  to  avoid  the  service  of  the  petition,  and  it  must  be  pre- 
sumed that  the  respondenthad  knowledgeof  it.  As  to  the  effect 
of  knowledge,  see  0' Regan  v.  Berrymoibnt  (1) ;  O'L^iary  v.  Crra- 
ham  (2) ;  Rhodes  v.  Innea  (3) ;  WilliaTns  v.  Piggott  (4) ;  Morris 
v.  Coles  (5);  Phillips  v.  Ensell  (6),  and  Archbold's  Practice 
(11  ed.)  209.  The  possession  of  the  petition  is  not  negatived  \ 
the  service  only  is  denied.  In  law,  the  petition  was  in  the 
respondent's  possession  when  it  was  in  his  place  of  abode,  and 
with  his  wife.  If  what  was  done  is  not  equivalent  to  a  per- 
sonal service,  then  the  service  at  the  residence  was  sufficient. 
While  a  writ  of  summons  in  this  Province  can  only  be  served 
at  the  defendant's  place  of  abode  if  he  is  within  the  jurisdic- 
tion of  the  Court,  this  being  a  Dominion  matter,  a  service  at 
the  place  of  abode  is  a  good  service,  if  the  respondent  is  at  the 
time  within  the  Dominion.  The  decision  in  Robertson  v. 
Laurie  (7)  recognizes  the  right  of  this  Court  to  control  the 
service  outside  the  territorial  jurisdiction  of  the  Court.  The 
service  upon  either  the  wife  or  Alexander  Baird  at  the  respond- 
ent's residence,  is  a  compliance  with  the  statute,  and  is  a  ser- 
vice at  his  domicile.  When  sees.  10  and  11  of  cap.  9,  Rev. 
Stat  of  Can.,  are  "read  in  connection  with  sec.  7  of  cap.  37,. 
Consol.  Stat,  it  is  clear  that  the  word  " domicile"  in  section  11 
means  the  place  of  abode,  or  residence.  The  place  where  a 
person  resides  is  presumed  to  be  his  domicile,  until  it  is  other- 
wise shown.  Here  it  was  shown  that  the  respondent's  resi- 
dence or  place  of  abode  was  in  the  City  of  Saint  John,  where 
the  service  was  made.  See  Yelverton  v.  Yelverton  (8)  ;  Bouv. 
Law  Diet,  "  Domicile " ;   Waicot  v.  Botjield  (9) ;  Bempde   v. 

(1)  1  Kerr  1G7.  («)  1  C.  M.  A  R.  374. 

(2)  5  All.  105.  (7)  14  am.  S.  C.  R.  25S. 

(3)  7  Bitig.  329.  (8)  1  Sw.  &  Tr.  574  :  29  L.  J.,  Mat.  84. 

(4)  1  M.  &  W.  .'i74.  (»)  18  Jur.  570.    . 
(6)  2  Dowl.  79. 
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Johnstone  (1) ;  Lord  v.  Golvin  (2) ;  Hoshms  v.  Matthews  (3) ;       1^88. 
Putnojm  V.  Johnson  (4) ;  Inhabitants  of  Fitchbivrg  v.  Inhohi-     Palmer 
taTits  of  Winchendon  (5) ;  Story's  Confl.  Laws,  «ecs.  43  and  44.      baird. 
If  the  Court  should  be  of  opinion  that  there  has  not  been  a 
good  service,  then  under  sec.  64  of  the  Act  an  extension  of 
time  may  now  be  granted,  and  thus  save   the  rights  of  the 
petitioner.     As  to  the  right  to  grant  an  extension  of  time  after 
the   expiration  of  the  time  within  which  a  step   should   be 
taken,  see  Wheeler  v.  Gibbs  (6) ;  Lord  v.  Lee  (7) ;  Leite  v.  John- 
ston (8) ;  and  SheffiAd  v.  Sheffield  (9). 

L.  A,  Ciirrexfy  in  support  of  the  rule.  The  case  of  Rogers  v. 
Wallaxie  (10),  disposes  of  the  first  objection.  In  that  case  the 
petition  was  removed  from  the  files  of  the  Court  because  the 
copy  served  was  defective,  and  therefore  there  was  no  service 
of  the  petition  within  the  meaning  of  the  Act.  In  the  cases  of 
Wood  V.  Emmerson  (11),  and  Rv^el  v.  Temple  (12),  the  Court 
granted  a  stay.  Admitting  that  after  three  months  from  the 
time  of  the  presentation  of  the  petition  it  is  a  public  proceed- 
ing, a  party  cannot  be  substituted  after  the  petition  is  dead 
If  it  has  been  filed  and  served,  then  a  third  party  may  be  sub- 
stituted for  the  petitioner.  Sec.  32,  sub-sec.  2,  only  applies 
after  service  of  the  petition.  As  to  the  service :  there  has  been 
none,  either  actual  or  constructive.  The  affidavits  show  no 
facts  upon  which  to  base  the  argument  of  evasion  ;  no  facts  to 
show  an  intentional  avoidance  of  knowledge.  A  party  is  not 
called  upon  to  seek  to  be  served,  and  if  he  does  not  do  so  he 
is  not  open  to  the  charge  of  wilful  evasion.  It  is  due  to  the 
respondent  and  to  the  electors  who  supported  him,  that  the 
petitioner  be  required  to  follow  the  statute  strictly,  and,  if  he 
fails  to  comply  with  the  statute,  objection  should  be  taken  to 
his  proceedings.  The  service  at  the  residence  is  a  statutory 
provision,  and  it  is  indispensable  that,  in  order  that  there  should 
be  good  service,  the  respondent  be  within  the  Province.  The 
affidavits  place  it  beyond  doubt  that  when  the  first  service 

(1)  S  Vea.  19S.  (7)  L.  R.  3  Q.  B.  404. 

(2)  4  Drew.  366  ;  5  Jur.  (8)  L.  R.  5  Eq.  266. 
(8)  8  DeG.,  McN.  &  Q.  13.   N.  S.  3.51.  (9)  L.  R.  10  Ch.  206. 

(4)  10  Mass.  488.  (10)  24  N.  B.  Rep.  4fi9. 

(5)  4  Cush.  190.  (11)  26  N.  B.  Rep.  682. 

(6)  3  Can.  S.  C.  R.  374.  (12)  Id.  569. 
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1888.  wan  attempted,  the  respondent  was  in  the  Province  of  Nova 
Palmer  Scotia.  It  is  equally  clear  that  the  Deputy  Sheriff  was  mis- 
Baird.  taken  and  that  he  served  the  petition  upon  the  respondent's 
brother  instead  of  the  respondent.  See  In  re  Monimagny 
Dominion  Election  Petition  (1).  No  case  goes  so  far  as  to 
decide  that  the  possession  of  a  process  must  be  negatived,  if  the 
knowledge  is  negatived.  There  is  a  difference  between  a  ser- 
vice at  common  law,  and  a  statutory  service.  The  case  of  Par- 
rott  V.  Roberta  (2)  decides  that  where  the  mode  of  service  is 
regulated  by  statute,  it  must  be  strictly  complied  with.  See 
also  James  v.  Dupres  (3).  The  petition  is  a  matter  in  which 
the  public  are  interested,  and  the  respondent  could  not  waive 
any  required  step.  McAllister  v.  Bishop  of  Rochester  (4)  ;  Ro- 
gei's  V.  Wallace  (5) ;  In  re  Kingston  Election  Case  (6) ;  In  re 
Kingston  Election  Case  (7) ;  Maude  v.  Lowley  (8) ;  Reg.  v. 
Bertrand  (9).  As  to  the  word  "  domicile : "  the  Parliament 
has  chosen  to  use  this  word,  and  the  Court  must  seek  to  give 
it  its  proper  and  usual  meaning.  It  is  not  used  as  synony- 
mous with  the  word  "residence."  Moorhouse  v.  Lord  (10)  ;  Udny 
V.  Udny  (11).  As  to  the  application  for  extension  of  time  un- 
der sec.  64,  it  is  submitted  that  there  are  three  answers  :  first, 
such  an  order  could  not  be  granted  on  this  application ;  second- 
ly, neither  this  Court  nor  any  Judge  thereof  has  jurisdiction  to 
grant  it;  and  thirdly,  no  facts  have  been  shown  which  would 
justify  the  granting  of  it.  See  per  King,  J.,  in  Ruel  v.  TcDxple 
(12);  The  Qlengarry  Election  Case,  Purcell  v.  Kennedy  (13). 
The  case  of  Wheeler  v.  Gibbs  (14)  has  been  either  wholly  over- 
ruled or  distinguished  by  the  Glev^gari'y  Election  Case,  and  is 
no  authority  for  the  application. 

Cur.  adv.  vuLt. 

The  following  judgments  were  now  delivered : 

Tuck,  J.  A  rule  nisi  was  granted  in  this  case,  calling  upon 
the  petitioner  to  show  cause  why  the  petition  and  other  papers 
connected  therewith  should  not  be  removed  from  the  files  of 
the  Court. 


16  Can.  S.  C.  R.  1  (6)  80  U.  G.  C.  P.  889.  (11)  L.  R.  1  Sc.  Apfk  441. 

[2)  2  P.  ft  B.  888.  (7)  39  U.  C.  Q.  B.  189.  (12)  28  N.  B.  Rep.  609. 

8)  1  AIL  500.  (8)  L.  R  9  C.  P.  166.  (18)  U  Can.  S.  C.  R.  46S. 

;4)  6  C.  P.  D.  194.  (9)  L.  R.  1  P.  C.  620.  (14)  8  Can.  a  C.  a  S74. 

(5)  24  N.  B.  Rep.  459.  (10)  10  H.  L.  Gas.  272. 
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It  appeal's  from  the  aflSdavits  read  at  the  time  the  motion       1888. 
was  made,  that  the  petition  was  filed  on  the  3rd  day  of  March     Palmer 
last,  and,  on  the  5th  day  of  March,  Mr.  Justice  King  made  an      baird 
ex  parte  order  extending  the  time  for  service  until  the  12th 
day  of  April,  1888.     There  were  also  filed  with  the  Clerk, 
notice  of  the  petition,  an  affidavit  of  John  Rankin,  deputy 
sheriff  of  Saint  John,  in  which  he  states  that  on  the  27th  day 
of  March  he  served  a  copy  of  the  petition  and  notice  upon 
Elizabeth,  the  wife  of  the  respondent,  at  his  residence  in  the 
City  of  Saint  John,  and  at  the  time  of  such  service  the  wife 
said  that  her  husband  had  gone  to  Canning  to  see  his  mother,, 
who  was  sick,  and  that  the  wife  refused  to  take  the  papers.   Also 
an  affidavit  of  Samuel  Clifford,  who  had  a  special  deputation 
from  the  Sheriff  of  Saint  John,  that  on  the  2nd  day  of  Aprils 
1888,  he  personally  served  the  respondent,  by  delivering  to 
him  copies  of  the  petition,  notice  of  presentation,  the  date  thereof 
and  of  security,  deposit  receipt,  and  Judge's  order  enlarging 
the  time  for  service ;  together  with  an  affidavit  of  Mr.  Gregory, 
verifying  the  papers. 

An  affidavit  of  Mr.  Currey,  after  stating  in  detail  the  papers 
on  file,  refers  to  a  conversation  which  he  had  with  Mr.  Gregory, 
agent  and  attorney  for  the  petitioner,  when  he  told  Gregory 
there  had  been  no  legal  service,  and  made  a  proposition  to  him 
that  all  proceedings  might  be  dropped  without  costs.  The 
respondent,  in  his  affidavit,  says  that  he  left  Saint  John  on  the 
26th  of  March,  for  Canning,  in  the  Province  of  Nova  Scotia ; 
that  he  was  at  Canning  .the  whole  of  the  27th  of  March,  and 
got  back  to  Saint  John  on  the  28th  of  March.  He  contradicts 
the  affidavit  of  Samuel  Clifford,  as  to  personal  service ;  and 
says  that  after  spending  Sunday  night  with  Lemuel  A.  Currey, 
he  left  Saint  John  at  seven  o'clock  in  the  morning  of  Monday, 
the  2nd  day  of  April,  and  went  to  the  Parish  of  Wickham,  in 
Queen's  County,  to  see  his  mother,  who  was  ill  at  that  place  ; 
and  states  in  detail  how  he  was  driven  by  his  brother,  Alex- 
ander W.  Baird,  from  Saint  John  to  Rothesay,  and  by  mail 
waggon  to  Kingston,  in  Kings  County,  and  after  walking 
about  eight  miles  to  John  Toole's,  of  Kars,  was  driven  by  him 
to  Robert  Jonas',  and  by  Jones  to  his  domicile  in  Wickham. 
He  gives  as  a  i*eason  for  going  in  this  way,  that  the  ice 
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1888.  was  not  good,  and  the  ordinary  way  of  travelling  by  the  river 
Palmer  was  not  safe ;  he  says,  further,  that  he  was  at  Wiekham  at  the 
Baird.  ^^™^  Clifford  swears  that  he  served  him ;  that  he  has  never 
seen  the  petition  and  other  papers,  or  any  or  either  of  them, 
and  does  not  know  the  contents  thereof.  In  paragraph  11  of 
his  affidavit,  he  says  that,  although  he  resides  in  Saint  John, 
he  had  always  and  preserved  an  intention  of  returning  to 
Wiekham  as  his  legal  domicile.  He  states  his  belief  that, 
through  mistake,  the  papers  were  given  by  Clifford  to  his 
brother,  Alexander  W.  Baird,  who,  he  states  positively,  was 
not  a  member  of  his  household.  Manfred  McDonald,  M.  D., 
Leonard  S.  Vanwart,  and  Isaac  Gerow,  all  of  Wiekham,  swear 
that  the  respondent  was  at  that  place,  about  35  miles  from 
Saint  John,  on  Monday,  the  2nd  day  of  April,  and  remained 
there,  in  their  company  and  that  of  other  persons  during  a 
part  of  the  afternoon,  and  until  after  nine  o'clock  in  the  even- 
ing. Arthur  W.  Brown,  master  mariner,  in  his  affidavit,  says 
the  respondent  came  on  board  his  schooner,  lying  at  Kingsport 
wharf,  near  Canning,  Nova  Scotia,  on  the  27th  March,  and 
that  he  came  there  in  consequence  of  messages  sent  by  depo- 
nent to  inform  him  that  the  vessel  had  met  with  disaster. 

Alexander  W.  Baird  is  respondent's  brother,  and  swears  that 
in  the  evening  of  2nd  of  April,  between  the  hours  of  8  and  9 
o'clock,  Clifford  served  him  with  certain  papers,  when  he  was 
at  his  brother  s  residence  in  Germain  street.  Saint  John.  He 
states  also  what  conversation  took  place  between  him  and 
Clifford. 

In  shewing  cause  against  the  rule,  affidavits  of  Edward  M. 
Dickie,  Robert  T.  Babbit,  and  David  W.  Pilkington,  were  read 
for  the  purpose  of  showing  that  when  the  petition  and  other 
papers  were  filed,  and  at  the  time  of  their  alleged  service,  the 
respondent's  usual  place  of  abode  and  domicile  were  in  the 
City  of  Saint  John.  In  these  affidavits  it  is  stated  that 
the  respondent  resides  and  practices  law  in  the  City  of  Saint 
John  ;  that  he  has  been  taxed  for  a  number  of  years  in  Queen's 
County  as  a  non-resident ;  that  when  nominated  at  two  differ- 
ent elections  for  Queen's  County,  he  was  described  as  of  the 
City  of  Saint  John ;  that  his  father  and  mother  had  resided  at 
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Wickbam,  and  that  respondent  did  not  come  to  Queen's  oftener       ^^^- 
than  three  or  four  times  a  year.  Palhkb 

Samuel  Clifford  makes  a  second  affidavit,  whereby  he  swears  bahid. 
that  the  statement  in  his  first  affidavit  is  true ;  that  he  has 
known  George  F.  Baird,  the  respondent,  and  Alexander  W. 
Baird,  well  for  many  years ;  that  he  lives  at  269  Germain 
street,  Saint  John,  and  respondent's  house  has  the  same  num- 
ber; that  he  received  petition  and  other  papers  from  John 
Kankin,  deputy  sheriff,  on  31st  March,  and  saw  respondent's 
wife  and  child  on  Germain  street,  between  7  and  8  o'clock  in 
the  evening  of  that  day,  and  watched  for  respondent  until  11 
o'clock  at  night.  On  the  2nd  of  April  Clifford  saw  Lemuel 
A.  Currey  go  into  the  back  door  of  George  F.  Baiid's  house 
and  saw  Alex.  W.  Baird  on  Germain  street,  but  not  near  the 
house.  He  states  how  he  called  at  respondent's  house,  between 
8  and  9  o'clock  in  the  evening,  and  made  the  service ;  and 
from  the  part  of  his  face  which  he  saw,  and  from  his  voice,  he 
has  no  doubt  that  he  personally  served  George  F.  Baird.  Re- 
ferring to  a  conversation  with  the  respondent,  he  says  that  he 
never  expressed  any  doubt  that  it  was  George  F.  Baird  he 
served ;  and  this  denies  part  of  a  statement  made  in  Baird's 
affidavit. 

George  G.  King  makes  an  affidavit  that  Alexander  W.  Baird 
informed  him  in  the  Royal  Hotel,  on  the  7th  June,  that  the 
petition  had  been  served  on  him,  Alexander,  when  his  brother, 
George,  was  five  hundred  miles  away. 

Lewis  H.  Bliss,  a  student  with  Mr.  Gregory,  says  in  his 
affidavit  that  he  came  to  Saint  John  on  the  2nd  April,  to  see 
about  the  service  of  the  petition ;  that  he  went  to  respondent's 
residence,  269  Germain  street,  and  inquired  for  him,  rang  the 
bell  twice,  when  the  door  was  unlocked  by  Mr.  Lemuel  A, 
Currey,  who  informed  him  that  Baird  was  not  at  home  just 
iben,  did  not  know  when  he  would  be  in,  but  he  might  be 
found  in  his  office ;  that  he  searched  for  Baird  until  10  o'clock 
at  nighty  when  Rankin,  the  deputy  sheriff,  told  him  that  Baird 
had  been  served. 

In  an  affidavit  made  by  George  F.  Gregory,  he  speaks  of  the 
difficulty  in  serving  the  respondent,  the  extension  of  time  by  the 
Judge,  and  of  the  conversation  with  Rankin  as  to  service  on 

Vol  XXIX,  N.  B.  Reports.  4 


Digitized  by  VjOOQ IC 


Tack,  J. 


50  NEW  BRUNSWICK  REPORTS  [VOL. 

1888^ respondent's  wife ;  that,  being  fearful  of  the  first  service,  he  sent 

Palmer  Bliss  to  Saint  John  to  see  Rankin  and  get  personal  service.  He 
Bai&d.  states  that  Rankin  refused  to  make  affidavit  that  he  believed 
Baird  was  in  the  Province  at  the  time  the  papers  were  served  on 
his  wife ;  that  respondent  did  not  file  an  appointment  of  agent  in 
this  case,  although  he  did  appoint  Mr.  Currey  in  another  case, 
where  respondent  was  petitioner.  He  then  refers  to  a  conver- 
sation with  Currey  at  Fredericton,  in  Easter  Term,  in  which 
Currey  asked  him  when  he  was  going  to  set  the  cause  down 
for  trial,  and  Gregory  requested  him  to  file  an  appointment  as 
agent  of  Baird,  when  Currey  replied, "  I  suppose  I  might  as  well; 
I'll  see  about  it ; "  but  said  nothing  about  the  petition  not  being 
properly  served.  He  states  another  conversation  between 
them  at  the  Royal  Hotel,  Saint  John,  on  the  16th  of  June, 
when  Currey  asked  him  if  he  knew  about  the  mistake  in  serv- 
ing the  petition,  and  he  said  he  did  not,  but  did  not  hear 
Currey  say  that  all  proceedings  might  be  dropped  without 
costs;  that  he  had  seen  paragraphs  in  the  newspapers  that 
Baird  did  not  know,  or  had  no  information  that  papers  had 
been  served.  Finally,  Mr.  Gregory  swears  that  he  believes 
"  respondent  has  persistently,  and  that  by  cunning  devices,  en- 
deavored to  evade  service  of  the  petition,"  and  that  Rankin 
informed  him  that  he  believed  respondent  had  endeavored  to 
evade  service. 

Leave  was  given  to  respondents  counsel,  Mr.  Currey,  to 
prepare  and  read  affidavits  in  reply,  and  he  produced  one 
made  by  himself,  and  another  by  respondent.  Currey,  in  his 
his  affidavit,  denies  the  statement  in  paragraph  12  of  Gregory's 
affidavit,  wherein  it  is  stated  that  "  he  asked  Gregory  if  he 
would  apply  for  an  order  to  set  the  cause  down  for  trial " ;  but, 
on  the  contrary,  Gregory  came  and  &sked  him  to  file  an  ap* 
pointment  as  agent,  and  he  replied  that  he  had  no  authority 
in  the  matter.  He  denies  also  that  he  was  agent  and  attorney 
for  respondent  in  this  petition.  Respondent  swears  that 
Currey  was  not  his  agent;  that  Bliss's  affidavit  is  misleading; 
and  denies  that  he  tried  to  evade  service,  and  says  that  he 
walked  openly  in  the  streets  of  Saint  John. 

Several  preliminary  objections  were  taken  by  Mr.  Oregory, 
petitioner  s  counsel,  before  he  argued  the  main  points.     It  was 
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contended  that  the  applicant  was  not  entitled  to  have  the  peti-  ^8^- 
tion  taken  off  the  files  of  the  Court.  The  same  point  was  Palmer 
taken  in  Bogera  v.  WaUdce  (1),  but  the  Court  granted  the  BArao. 
application.  Then  it  was  urged  that  the  petitioner  could  not 
be  restrained,  inasmuch  as  sub-sec.  2  of  sec.  32,  cap.  9,  R. 
S.  C,  provides  that, ''  if  at  the  expiration  of  three  months  after 
such  petition  has  been  presented  the  day  of  trial  has  not  been 
fixed,  any  elector  may,  on  application,  be  substituted  for  the 
petitioner,  on  such  terms  as  the  Court  or  a  Judge  thinks  just "  ; 
that  the  petition,  after  three  months  had  passed,  became  public 
property.  This  sub-section  can  refer  only  to  a  petition  which 
has  been  properly  served.  If  a  petition  has  been  presented, 
but  notice  of  the  presentation  and  of  the  security  has  never  been 
served,  in  the  manner  prescribed  by  sec.  10  of  cap.  9,  in  that 
case  the  Court  or  a  Judge  would  have  no  power  to  fix  the  day 
of  trial,  and  sec.  32  would  not  apply. 

The  application  is  properly  made  to  this  Court,  and  it  was 
not  necessaiy  to  make  a  preliminary  objection,  nor  that  the 
respondent  should  delay  action  until  an  application  had  been 
made  to  fix  some  time  and  place  for  the  trial  of  the  petition. 
The  respondent  has  the  right  to  come  to  this  Court  and  ask  to 
have  the  petition  removed  from  the  files.  Roger's  v.  Wallace 
decides  this.  If  the  respondent  has  the  right  to  apply  to 
this  Court,  there  has  been  no  unnecessary  delay.  It  may  be 
that  he  was  not  bound  to  come  here,  but  might  have  waited 
and  made  objection  when  application  was  made  to  a  Judge  to 
fix  some  time  and  place  for  trial.  Afiidavits  of  service  of  peti- 
tion were  not  on  file  until  the  7th  of  May,  and  this  rule  was 
moved  at  the  next  Term,  on  the  16th  of  June.  Besides,  the 
petitioner  had  taken  no  steps  to  have  the  petition  set  down 
for  trial.  Suppose  that  Mr.  Currey  has  been  waiting  and 
searching  since  the  third  day  of  March,  as  has  been  stated,  it 
does  not  therefore  follow  that  he  has  applied  too  late,  or  that 
he  was  attorney  and  agent  for  the  respondent. 

At  the  argument,  the  learned  counsel  applied  to  the  Court, 
if  it  should  be  determined  that  the  service  was  not  good,  to 
grant  the  necessary  remedy  and  fix  a  time  within  which  the 
petition  might  be  served,  in  order  to  prevent  a  failure  of  jus- 

(1)  24  N.  B.  Rep.  459. 
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^^^'  tice.  In  my  opinion  the  Court  has  no  power  under  the  statute 
Palmsr  to  grant  this  application.  Mr.  Justice  King,  on  the  5th  March, 
Baird.  extended  the  time  for  the  service  of  petition  till  the  12th 
April ;  and  the  limit  of  time  having  long  since  elapsed,  the 
Court  has  no  jurisdiction  on  this  application  to  make  a  further 
extension.  The  point  was  taken  in  the  York  election  petition, 
Riiel  V.  Teniple  (1),  that  a  Judge  having  once  extended  the  time 
could  not  do  it  again ;  but  afterwards  it  became  unnecessary 
for  the  Court  to  determine  that  question.  In  the  Glengarry- 
election  petition,  Furcell  v.  Kennedy  (2),  the  Supreme  Court 
of  Canada  held  that  they  had  no  power  to  extend  the  time. 
Some  discussion  took  place  as  to  striking  out  certain  portions 
of  petitioner's  affidavits,  and  at  the  same  time  replying  to  such 
portions,  but  from  the  views  which  I  entertain  it  is  not  neces- 
sary to  consider  this. 

This  brings  me  to  the  main  point  in  the  case :  Is  the  service 
good  as  personal  service  ?  If  the  only  question  to  be  decided 
was  that  of  the  respondent  s  domicile,  I  should  say,  upon  the 
affidavits,  that  he  had  lost  his  domicile  of  origin,  and  that  he 
was,  when  the  affidavits  were  filed  and  efforts  made  to  serve 
them,  domiciled  in  the  City  of  Saint  John.  It  is  true,  he 
says  he  had,  and  always  preserved,  an  intention  of  returning 
to  Wickham,  in  Queen's  County.  But  the  aflBdavitson  behalf 
of  the  petitioner  shew  that  the  respondent  quitted  Queen's 
long  since,  and  has,  with  his  wife  and  family,  for  some  years 
made  his  residence  in  the  City  of  Saint  John.  He  practices 
law  and  has  his  place  of  business  there,  and  goes  to  Queen's 
County  only  a  few  times  a  year.  He  did  not  take  his  habita- 
tion in  Saint  John  for  a  special  and  temporary  purpose,  but 
has  by  his  acts  made  it  his  permanent  residence.  If  every  act 
of  a  man  shews  that  he  meant  to  change  his  residence,  he  can 
hardly  get  rid  of  the  effect  of  his  acts  by  saying  that  he  never 
had  such  an  intention.  But  even  if  it  had  been  made  to 
appear  clearly  that  the  respondent's  domicile  was  Wickham,  it 
does  not  necessarily  follow  that,  failing  personal  service,  notice 
of  the  presentation  of  a  petition,  and  of  the  security,  etc,  must 
be  made  there.  In  sec.  10,  cap.  9,  R.  S.  C.  (Dominion  Con- 
troverted Elections  Act),  there  are  these  words :  "  If  service 

(1)  26  N.  B.  Rep.  509.  (2)  14  Can.  S.  C.  R.  453. 
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cannot  be  effected  on  the  respondent  or  respondents,  either  ^^^- 
personally  or  at  his  or  their  domicile,  within  the  time  granted  Palmer 
by  the  Court  or  Judge,"  etc. ;  and  sec.  U  says :  "  An  election  baibd. 
petition  under  this  Act,  and  notice  of  the  presentation  thereof, 
etc.,  shall  be  served  as  nearly  as  possible  in  the  manner  in 
which  a  writ  of  summons  is  served  in  civil  matters."  Now, 
sec.  7,  cap.  37,  Consol.  Stat.  (N.  B.),  provides  "that  the 
service  of  a  writ  of  summons  may  be  made  by  personal  service 
within  the  jurisdiction  of  the  Court,  or  in  case  the  defendant 
has  a  known  place  of  abode  within  the  jurisdiction,  such  writ 
must  be  served  at  such  place  of  abode,  by  delivering  a  copy 
thereof  to  the  wife  of  the  defendant,  or  to  an  adult  person 
residing  in  the  house,  and  being  an  inmate  of  the  family ; " 
then  follows  the  provision  that  to  make  "  this  service  good 
there  must  be  an  order  of  the  Court  or  a  Judge,  made  upon  an 
affidavit  shewing  the  circumstances  of  such  service,  and  that 
the  place  where  such  writ  was  served  was,  at  the  time  of  such 
service,  the  usual  place  of  abode  of  such  defendant,  and  that 
he  was  at  the  time  of  the  service  within  the  jurisdiction  of  the 
Court."  This  is  the  manner  prescribed  for  the  service  of  a  writ 
of  summons  in  civil  matters,  within  the  Province,  and  the  sec- 
tion provides  for  service  at  the  defendant's  place  of  abode;  and 
reading  together  sees.  10  and  11  of  cap.  9,  R.  S.  C,  it  may 
with  force  be  argued  that  service  of  an  election  petition  at  the 
usual  place  of  abode  is  sufficient.  I  prefer,  however,  to  rest 
my  decision  of  this  point  upon  the  ground  that  Saint  John, 
and  not  Wickham,  was  the  respondent's  domicile. 

The  learned  counsel  for  the  petitioner,  at  the  argument,  did 
not  contend  that  the  respondent  was  within  the  jurisdiction  of 
the  Court  on  the  27th  March  last,  when  petition  and  other 
papers  were  handed  to  his  wife  by  Rankin.  In  fact,  Rankin 
refused  to  make  an  affidavit  that  he  believed  George  F.  Baird 
was  within  the  Province  at  the  time,  and  this  was  necessary 
before  a  Judge  could  make  an  order  that  such  service  be 
deemed  good.  Consol.  Stat.,  cap.  37,  sec.  7.  From  the  affida- 
vits, too,  of  Arthur  W.  Brown  and  the  respondent,  it  appears 
conclusively  that  he  was  at  Canning,  in  the  Province  of  Nova 
Scotia,  when  the  papers  were  given  to  his  wife.  According  to 
the  affidavit  of  Rankin,  Mrs.  Baird,  the  wife,  told  him,  when 
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^8^»  he  served  the  papers,  that  her  husband  had  gone  to  Canning 
Palmer  to  see  his  mother,  who  was  sick.  This  is  not  contradicted,  and 
Bauid.  must  be  taken  to  be  true.  Mrs.  Baird  might  have  made  an 
affidavit,  and  has  not.  The  r&c^pondent  says  that  he  never  saw 
the  petition  and  other  papers,  has  no  knowledge  of  them,  and 
does  not  know  their  contents.  From  reading  his  affidavit  one 
can  hardly  help  coming  to  the  conclusion  that  Geo.  F.  Baird 
never  had  a  copy  of  the  petition  in  his  possession,  had  no 
knowledge  of  it,  nor  that  any  papers  had  ever  been  served  on 
his  wife.  This  maj^  seem  difficult  of  belief;  that  his  wife  did 
not  tell  him  when  he  came  home  that  during  his  absence  im- 
portant papers,  having  reference  to  his  election,  had  been 
served  upon  her.  Mrs.  Baird  may  have  intended  by  her  answer 
to  deceive  the  deputy  sherift,  or  she  may  have  supposed  that 
her  husband  had  gone  to  Canning,  in  Queen's  County.  Because 
his  wife,  at  one  time,  had  knowledge  and  possession  of  ibe 
petition,  it  does  not  follow,  as  of  course,  that  she  communi- 
cated the  facts  to  her  husband.  The  mere  fact  that  the  papers 
were  left  at  the  respondent's  house,  with  his  wife,  does  not  of 
itself  fix  him  with  possession  of  them,  and  I  have  no  right  to 
say,  even  if  Mrs.  Baird  gave  an  answer  intending  to  deceive 
the  deputy  sheriff,  that  she  did  so  with  her  husband's  knowl- 
edge and  consent. 

It  appears  from  the  affidavits  that  Mr.  Currey  had,  in  his 
professional  capacity,  intimate  relations  with  the  respondent, 
and  was  his  attorney  and  agent  in  another  petition  arising  out 
of  the  election  in  Queen's  County  ;  and  because  of  this,  and 
because  he  was  at  Baird's  house  on  the  2nd  of  Apiil,  it  has 
been  argued  that  certain  conversations  had  with  Currey  should 
affect  Baird.  Even  if  such  conversations  took  place  as  are  set 
forth  in  the  affidavits  used  on  behalf  of  the  petitioner,  and 
they  have  a  serious  bearing  on  this  case  (which,  in  my  opinion, 
they  have  not),  Baird  ought  not  to  be  prejudiced  by  them,  for 
both  he  and  Currey  swear  positively  that  Currey  was  not  his 
agent  and  attorney  in  relation  to  the  petition  now  nnder  con- 
sideration, and  there  is  no  proof  to  the  contrary.  No  notice 
of  his  appointment  as  agent  w&s  filed  with  the  Clerk,  and  his 
intimate  relations  with  the  respondent  does  not  establish  an 
agency.     In  order  to  fix  respondent  with  personal  service,  thene 
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must  be  circumstances  to  satisfy  the  Court  that  the  petition       1888. 
has  come  to  his  knowledge  or  possession,  and  I  think  there  are     Palsisb 
no  such  circumstances  in  this  case.     See  Rhodes  v.  Innea  (1) ;      baSui. 
Williams  v.  Piggott  (2) ;  Phillips  v.  Ensell  (3) ;  and  Emer- 
son V.  Brown  (4). 

Roheiison  v.  Laurie  (5)  is  not  an  authority  in  this  case. 
There  the  Chief  Justice  of  Nova  Scotia  made  an  order  to  serve 
the  petition  out  of  the  jurisdiction,  Robertson  being  in  the 
City  of  Ottawa :  here,  no  such  order  was  made ;  there  was 
only  an  extension  of  time  to  serve.  The  question  here  is,  has 
any  service  at  all  been  made. 

In  addition  to  the  service  said  to  have  been  made  by  Ban- 
kin,  by  delivering  petition  and  other  papers  to  respondent's 
wife,  there  is  also  the  personal  service  which  Clifford  swears 
he  made  on  the  2nd  April.  Here  a  question  of  fact  arises : 
Samuel  Clifford,  in  two  afiidavits,  one  made  the  23rd  April, 
the  other  in  June,  swears  positively  that  on  the  2nd  of  April 
he  pei-sonally  served  George  F.  Baird,  the  respondent,  with 
copy  of  petition,  notice  of  presentation,  etc.;  that  he  had 
known  Baird  for  years,  and  knew  him  at  the  time  of  service 
from  the  part  of  his  face  which  he  saw,  and  from  his  voice. 
This  affidavit  of  Clifford  is  met  by  the  respondent,  who  swears 
that  at  the  time  of  the  alleged  service  he  was  not  in  the  City 
of  Saint  John,  but  at  Wickham,  in  Queen's  County.  This 
statement  is  verified  by  the  affidavits  of  Manfred  McDonald, 
Xieonard  S.  Vanwart,  and  Isaac  Qerow,  all  of  Wickham,  in 
Queen's  County.  There  is  also  the  affidavit  of  respondent's 
brother,  Alexander  W.  Baird,  who  says  he  was  the  person 
served  at  the  time  and  place  mentioned  by  Clifford,  and  he  gives 
a  detailed  account  of  what  was  said  and  done  at  the  time  of 
such  service.  Doubtless  CliflTord  thought  that  he  gave  the 
papers  to  the  respondent,  but  in  this  he  must  have  been  mis- 
taken ;  and  if  he  were  under  cross-examination  this  could  be 
easily  demonstrated.  A  person  may  be  mistaken,  and  some- 
times is,  as  to  the  identity  of  his  best  known  friend,  meeting 
him,  too,  under  circumstances  when  one  would  think  a  mis- 
take could  not  very  well  occur.    If  this  is  true,  it  is  not  to  be 

0)  7  Bing.  881.  (3)  1  C,  M.  &  R,  374.  (5)  14  Can.  S.  0.  R.  268. 

(2)  1  M.  &  W.  674.  (4)  7  M.  «&  G.  476. 
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1888.  wondered  at  that  Clifford  mistook  one  Baird  for  the  other, 
Palmer  upon  the  facts  which  he  himself  states.  But,  apart  from  this, 
Baird       Clifford's  statement  cannot  be  accepted  without  disbelieving 

the  oaths  of  five  men,  who,  if  they  have  sworn  falsely,  have 

— '-'  done  so  wilfully.  Clifford  may  be  wrong,  without  being 
guilty  of  a  wilful  mis-statement.  I  think  the  respondent  was 
not  in  the  City  of  Saint  John,  but  at  Wickham,  when  this 
service  is  said  to  have  been  made. 

The  petitioner's  counsel,  in  addition  to  the  other  reasons 
urged,  contends  that,  even  if  this  is  the  correct  view,  and  if 
the  respondent  was  in  Nova  Scotia  when  the  papers  were 
served  on  his  wife,  he  ought  not  to  succeed  in  this  application, 
because  by  cunning  devices  he  has  endeavored  to  evade  service 
of  the  petition,  and  has  been  guilty  of  fraud.  Beyond  a  doubt, 
the  circumstances  of  this  case  are  peculiar.  It  is  singular  that 
just  before  the  petition  was  served  on  the  respondent's  wife 
he  should  have  gone  to  Canning,  in  Nova  Scotia,  to  see  a  dis- 
abled vessel,  and  that  she  should  have  told  Rankin  that  he 
had  gone  to  Canning  to  see  his  mother,  who  was  sick ;  there 
being  as  a  matter  of  fact  a  Canning  in  Queen's  County,  New 
Brunswick,  where  Baird  might  naturally  go,  and  where,  of 
course,  Rankin  would  think  he  had  gone,  as  well  as  a  place 
of  the  same  name  in  Nova  Scotia.  Something,  however,  must 
have  occun*ed  after  the  first  attempt  at  service  to  make  the 
petitioner's  attorney  suspicious  that  all  was  not  right ;  for,  on 
the  31st  March  he  sent  another  set  of  papers  to  the  sheriff's 
office.  Saint  John,  with  directions  to  have  them  personally 
served.  These  were  placed  in  the  hands  of  Cliflbrd,  who,  until 
11  o'clock  at  night  of  the  31st  March,  watched  for  and  endeav- 
oring to  serve  Baird,  but  without  success.  Sunday  intervened, 
when  no  service  could  be  made,  and  on  Monday  morning,  the 
2nd  April,  the  respondent,  having  stayed  Sunday  night,  not  at 
his  own  house,  but  with  his  attorney,  Mr.  Currey,  left  the  City 
of  Saint  John  for  Wickham,  Queen's  County,  by  way  of  Rothe- 
say and  Ears,  in  Kings  County.  And  during  his  absence, 
between  8  and  9  o'clock,  P.  M.  on  the  2nd.  Clifford,  the  turn- 
key, who  lived  next  to  the  respondent,  and  knew  the  parties 
well,  by  mistake.,  served  Alexander  W.,  who  happened  to  be  at 
his  brother's  house. 
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It  is  hard  to  believe  that  all  these  occuirences  took  place  by  1^88. 
accident,  but  it  is  more  difficult  to  conclude  upon  the  facts  dis-  Palmee 
closed,  that  George  F.  Baird  could  have  had  any  certain  or  even  baxbj>. 
partial  knowledge,  that  there  would  be  one  effort  made  on  the 
27th  March,  to  serve  him  with  petition,  and  another  on  the  2nd 
April.  If  he  did  know,  he  must  have  received  the  information 
from  some  one  who  had  no  right  to  impart  it,  and  in  a  man- 
ner not  stated  in  the  affidavits.  Suspicious  as  the  circumstances 
look,  more  is  required  to  warrant  the  Court  in  coming  to  the 
conclusion  that  the  respondent  was  endeavoring  by  a  trick 
to  evade  service ;  nor  do  I  see  anything  in  the  conduct  or  sayings 
of  the  respondent,  or  of  any  one  authorized  to  speak  or  act 
for  him,  to  justify  me  in  deciding  that  the  respondent  so  acted, 
after  the  two  abortive  attempts  at  service,  as  to  lead  the  petition- 
er, his  attorney  or  counsel  to  believe  that  there  had  been  good 
service  of  the  petition.  There  is  an  absence  of  proof  to  fix 
the  respondent  with  fraud  or  knowledge  of  the  efforts  which 
were  made  to  serve  the  petition,  and  there  is  his  sworn  state- 
ment that  he  had  no  such  knowledge,  and  that  he  did  not 
fraudulently  attempt  to  elude  service. 

The  rule  must  be  made  absolute  and  with  costs. 

Palmer,  J.  This  is  an  application  to  set  aside  or  stay  the 
proceedings  on  an  election  petition,  filed  under  the  Dominion 
Controverted  Elections  Act,  complaining  of  the  return  of  the 
respondent  as  a  member  of  parliament  for  Queen's  County,  on 
the  ground  that  no  copy  of  the  petition,  and  the  accompanying 
notices,  required  by  the  Act,  were  served  within  the  time  di- 
rected by  the  Act.  It  appears  that  the  petition  was  regularly 
filed  on  the  third  day  of  March  last,  and  Mr.  Justice  King 
made  an  order  extending  the  time  for  the  service  of  it  to  the 
12th  of  April  last.  It  appears  by  the  affidavit  of  John  Ran- 
kin, the  deputy  sheriff  of  Saint  John,  that  on  the  twenty- 
seventh  day  of  March  he  left  with  the  respondent's  wife,  in 
the  City  of  Saint  John,  a  copy  of  the  petition  and  the  requisite 
notices.  His  affidavit  does  not  state  that  he  thought  the  res- 
pondent to  be  then  within  this  Province,  and  it  appears  by 
several  affidavits  that  he  was  then  in  the  Province  of  Nova 
Scotia,  and  that  he  returned  to  Saint  John  on   Wednesday 
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_^^    _  evening,  the  twenty-eight  of  March,  and  then  left  for  Queen's 


Palmer,  J. 


Palmer  County  early  in  the  morning  of  the  2nd  day  of  April,  where 
Baird.  ^^  h^  ^  farm  and  another  place  of  residence,  which  was  his 
domicile  of  origin. 

The  turnkey  of  the  jail  at  Saint  John  left  at  respondent's 
Saint  John  dwelling,  with  Alexander  W.  Baird.  (who  came  to  the 
door  in  answer  to  that  oflScer's  ring  of  the  bell),  another  copy 
of  the  petition  and  the  requisite  notices,  and,  supposing  it  was 
the  respondent,  made  an  affidavit  that  he  had  delivered  it  to 
the  respondent  himself.  No  person  who  reads  the  affidavits  of 
the  respondent,  Alexander  W.  Baird  and  the  persons  who  were 
with  the  respondent  on  that  day,  can  come  to  any  other  con- 
clusion than  that  the  turnkey  was  mistaken,  and  that  he  gave 
the  papers  to  Alexander  W.  Baird  instead  of  the  respondent  I 
have  not  lost  sight  of  the  fact  that  the  turnkey  has  again 
reiterated  his  statement,  since  the  making  of  the  several  affi- 
davits that  contradict  this,  but  I  have  no  hesitation  in  saying, 
that  if  he  made  such  an  affidavit  after  he  knew  of  all  the  evi- 
dence to  the  contrary,  he  has  done  what  is  calculated  to  discredit 
him  altogether,  either  in  regard  to  his  intelligence  or  his 
honesty. 

The  result  of  the  petition  not  being  served  in  the  time  direct- 
ed by  the  statute,  we  decided  in  Rogers  v.  WaRajce  (1),  to  be,  that 
this  Court  has  no  jurisdiction  to  proceed  further  in  the  matter  j 
and  the  only  question  remaining  is,  whether  it  has  been 
served  according  to  the  statute,  and,  if  not,  whether  the 
respondent  has  estopped  himself  from  denying  service.  To 
decide  this,  it  is  necessary  to  have  a  clear  view  &s  to  how  the 
statute  has  directed  it  to  be  served ;  and  this  is  contained  in 
sees.  10  and  11  of  cap.  9  of  the  Revised  Statutes  of  Canada. 
(His  Honor  here  read  the  sections). 

In  this  case,  as  no  order  was  made  as  to  the  manner  of 
service,  it  could  only  be  done  in  the  same  manner  as  a 
writ  of  summons  should  be.  To  ascertain  how  this  should 
be  done,  as  this  was  a  service  within  the  jurisdiction,  we  must 
have  recourse  to  sec.  7  of  cap.  37,  Consol.  Stats.,  which 
enacts  that  "  the  service  of  a  writ  of  summons  may  be  made 
by  personal  service  within  the  jurisdiction  of  the  Court;  or  in 

(1)  24  N.  B.  Rep.  450. 
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case  the  defendant  has  a  known  place  of  abode  within  the  ^^^' 
jurisdiction,  such  a  writ  may  be  served  at  such  place  of  abode  Pauor 
by  delivering  a  copy  to  the  wife,  etc.;  provided  such  last  baSud. 
mentioned  service  shall  not  be  deemed  good  without  the  order 
of  the  Court,  or  a  Judge  thereof,  to  be  made  upon  affidavit, 
showing  the  circumstances,  etc.,  and  that  the  defendant  was  at 
the  time  within  the  jurisdiction  of  the  Court. "  There  are  two 
conclusive  reasons  why  the  service  on  the  wife  in  this  case  by 
Eankin,  could  not  be  good,  namely,  the  respondent  was  not 
within  the  jurisdiction  at  the  time,  and,  if  he  had  been,  there 
was  no  order  to  perfect  the  service.  This  reduces  the  question 
to  whether  there  was  a  personal  service,  or  its  equivalent, 
within  the  meaning  of  the  Act,  and  I  have  no  doubt  whatever 
but  that  the  turnkey  is  mistaken  when  he  says  that  he  gave 
the  papers  personally  to  the  respondent,  but  that  it  was  to 
Alexander  W.  Baird,  respondent's  brother,  he  gave  them,  and 
that  the  respondent  was  at  that  time  some  fifty  miles  away,  in 
•Queen's  Co.,  from  which  place  he  did  not  return  until  the  fifth 
day  of  April  last,  and  he  remained  in  Saint  John  from  that 
time  until  he  left  for  Ottawa,  where  he  remained  attending 
parliament  until  the  time  for  service  expired. 

We  decided  in  the  case  of  Rogers  v.  Wallace  that  the  non- 
'Compliance  with  the  statute,  with  respect  to  the  service  of  the 
petition  within  the  time  required,  goes  to  the  jurisdiction  of 
the  Court  to  proceed  in  the  matter ;  and  the  distinction  between 
the  power  of  the  Court  to  dispense  with,  or  allow  a  variation 
of,  proceedings  in  matters  over  which  they  have  jurisdiction, 
snd  in  cases  where  they  have  not,  is  a  well  recognised  one. 

In  Ex  parte  TindaU  (1),  which  was  a  case  where  the  Bank- 
ruptcy Act  required  personal  service  of  the  summons  in  order 
to  make  an  Act  of  Bankruptcy,  Turner,  L.  J.  says :  "  Here 
the  case  is  still  more  difiicult  to  maintain,  for  we  are  pro- 
ceeding under  a  statutory  jurisdiction  which  requires  per- 
sonal service.  If  we  can  dispense  with  one  objection  to  the 
service,  we  might  dispense  with  another."  It  is  not  for  us  to 
say  what  induced  the  Legislature  to  be  so  particular  to  lay 
down  how  and  when  petitions  are  to  be  served ;  but,  if  it  were, 
when  the  whole  Act  is  looked  at  it  is  seen  how  many  persons' 
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rights  are  affected  and  how  severely  breaches  of  the  law  by 
persons,  other  than  the  respondent,  are  visited  upon  the  respon- 
dent, and  the  evident  intention  of  the  Legislature  that  the 
subject  should  be  investigated  in  as  short  a  time  as  possible 
after  it  occurred,  we  can  see  good  reasons  why  tho  particular 
and  certain  notices  should  be  given  (and  without  which  no 
proceedings  should  be  had)  to  the  respondent,  as  to  the  public, 
and  that  there  should  be  a  standard  stated  in  the  Act  by  which 
all  parties  interested  could  tell  when  this  was  done,  for  most 
important  rights  are  given  to  the  respondent  which  be  can 
exercise  from  that  time  and  which  are  taken  away  in  five  days 
after — the  right  to  take  any  preliminary  objection  to  the  petition 
— and  if  not  taken  in  that  time  the  petition  is  at  issue.  Under 
such  a  statute,  nobody,  I  think,  can  doubt  that  in  order  to 
make  the  service  complete,  the  acts  making  it  should  be 
complete,  so  that  the  parties  or  any  other  person  interested 
could  get  the  knowledge  not  only  that  it  had  been  served,  but 
when.  What  I  mean  is,  that  if  a  copy  of  the  petition  was 
served  on  the  wife  when  the  respondent  was  not  in  the  Province, 
and  if  the  respondent  came  home  some  days  afterwards  and  saw 
such  copy — even  if  that  could  be  considered  a  personal  service, 
it  certainly  could  not  be  so  considered  until  the  respondent  actu- 
ally got  it;  and  even  in  such  a  case,  when  the  Court  would  in- 
fer that  the  respondent  got  the  copy,  it  would  find  itself  in  a  dif- 
ficulty when  called  upon  to  decide  when  he  so  got  it;  and  that 
would  be  necessary  in  order  to  determine  when  the  preliminary 
objections  were  to  be  considered,  or  when  issue  was  joined. 
This  difficulty  would  not  exist  in  case  of  ordinary  suits  in 
which  the  Court  has  jurisdiction  to  proceed,  for,  in  that  case 
the  Court  having  jurisdiction  whether  the  service  is  made  or 
not,  it  can  always  do  justice  by  granting  time.  If  the  ser- 
vice has  not  been  properly  effected,  the  Court  can  give  to 
the  defendant  time  or  prevent  the  cause  being  at  issue. 
On  tho  other  hand,  if  the  Court  has  no  jurisdiction  it  can- 
not proceed  at  all,  and  no  doubt  there  has  not  been  a  personal 
service  in  this  case — which  means  a  delivery  of  the  copies  to 
the  respondent  himself.  But  it  is  contended  that  the  facts 
proved  shew  that  he  either  had  a  personal  knowledge  of  such 
service  and  so  acted  in  the  matter  as  induced  the  petitioner  to 
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believe  that  he  was  serving  them  according  to  law :  in  fact, 
that  it  was  a  fraudulent  contrivance  by  the  respondent,  know- 
ing that  the  petitioner  intended  to  serve  those  papers,  to  induce 
him  to  serve  them  as  he  did,  under  the  belief  that  he  was 
serving  them  according  to  law,  and  thereby  lull  the  petitioner 
into  the  belief  that  they  had  been  properly  served,  and  conse- 
quently to  take  no  other  means  to  serve  them  until  too  late  ; 
and  that  he  thereby  waived  service,  or  estopped  himself  from 
denying  it. 

The  first  difficulty  that  arises  in  this  case  is  the  question  *- 
Whether  the  respondent  can  waive  or  dispense  with,  by  estoppel 
or  otherwise,  any  of  the  provisions  of  the  statute  to  proceed  in 
these  matters,  and  the  argument  that  he  cannot  do  so  is  founded 
on  the  consideration  that  an  election  petition  is  not  a  matter 
in  which  the  petitioner  and  respondent  are  alone  interested,  but 
the  whole  public,  particularly  the  electors  of  the  County,  are 
the  substantial  parties.  And  no  doubt  it  is  true,  and  this  is 
a  good  reason  why  the  respondent  could  not  dispense  with 
anything  that  the  public  is  interested  in,  such  as  the  publica- 
tion of  the  copy  and  other  things  of  that  character ;  but  it 
appears  to  me  that  the  service  of  the  petition  on  the  respondent 
is  intended  entirely  for  his  benefit,  and  therefore  he  might 
dispense  with  it,  or  by  fraud  estop  himself  from  the  right  of 
requiring  it  I  admit  that  no  Court  should  adjudge  that  he 
had  done  so  without  the  clearest  evidence ;  and  when  fraud  is 
relied  on,  as  in  this  case,  it  should  be  clearly  proved.  In  order 
to  determine  whether  it  has  been  proved  or  not  in  this  case  it 
will  be  necessary  to  ascertain  what  would  be  fraud  in  such  a 
case,  and  that,  no  doubt,  is  difficult  to  define ;  but  I  may  say 
generally  that  I  do  not  think  it  would  be  fraudulent  for  a 
respondent,  knowing  that  the  other  side  are  wishing  to  serve 
an  election  petition  on  him,  not  to  assist  him  to  make  such 
services,  or  even  to  keep  out  of  the  way,  so  long  as  he  does  not 
attempt  to  mislead  in  order  to  have  the  service  effected  in  some 
other  way  that  he  believes  may  be  done.  I  never  heard  of  any 
decision  that  it  was  the  duty  of  a  person  to  enable  another  to 
pot  him  into  law,  or  that  he  could  not  take  any  honest  and 
lawful  means  to  prevent  his  being  brought  within  the  jurisdic- 
tion of  any  Court,  nor  do  I  think  that  if  a  person  knew  that 
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1888.  his  opponent  had  done  (of  his  own  motion  and  without  any 
Palmsr  assistance,  inducement  or  misleading  from  him)  what  he  thought 
Bj^^  was  a  service,  and  he  knew,  or  thought,  it  was  not,  that  it 
would  be  any  duty  to  give  information  on  the  subject  in  order 
to  have  proper  service  made ;  but  this,  I  think,  is  the  limit 
The  moment  a  respondent  undertakes  to  do  anything  calculated 
to  influence  the  other  side  to  believe  in  a  state  of  things,  false 
in  fact,  to  induce  him  to  effect  a  service  improperly  and  to  leave 
it  improperly  done,  and  thereby  prevent  it  being  properly  done, 
then  I  think  he  would  be  and  is  estopped  from  denying  these 
facts.  If  it  is  distinctly  proved  that  Alexander  W.  Baird  was,  by 
the  contrivance  of  the  respondent,  placed  in  his  house  to 
represent  him  so  that  the  turnkey  should  serve  these  papers 
upon  Alexander  W. Baird  instead  of  himself,  and  he  did  so  believ- 
ing it  was  the  respondent,  and  the  petitioner  in  consequence 
refrained  from  all  further  attempt  to  serve  it  to  be  within  the 
time,  I  think  it  would  be  a  travesty  of  justice  not  to  hold 
respondent  bound.  Whether  there  has  been  proof  in  this  case 
that  we  can  safely  rest  upon,  that  this  or  its  equivalent  has 
been  done,  is  the  question  we  must  decide.  There  are  two  rules 
that  must  not  be  lost  sight  of  in  an  attempt  to  do  this.  The 
first  is,  that  the  onus  of  proving  this  is  upon  the  petitioner ; 
secondly,  that,  as  the  charge  involves  a  charge  of  criminal 
fraud,  no  Court  ought  to  find  it  without  strong  evidence  to 
support  it 

In  the  argument  I  could  not,  and  still  cannot  divest  myself 
of  the  suspicion  that  the  respondent's  actions  were  done  with 
the  design  I  have  mentioned.  The  fact  that  he  w&s  in  Nova 
Scotia,  at  Canning,  when  Rankin  made  the  first  service  and 
that  his  wife  should  say  he  was  going  to  see  his  mother,  and 
that  she  kept  from  respondent  the  fact  that  the  petition  had 
been  left  there,  as  she  must  have  done,  because  he  swears  he 
had  no  knowledge  of  the  service  of  it^until  the  middle  of  May ; 
that  he  should  have  passed  the  night  of  Sunday  at  Currey's 
instead  of  his  own  house  and  left  on  Monday  morning,  and  then 
his  brother  being  found  at  his  own  house  next  evening — ^I 
confess  had  this  effect  whether  these  things  ought  to  have  done 
so  or  not. 

At  the  argument,  as  I  have  said  before,  these  things  did 
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cause  a  suspicion  in  my  mind  that  the  whole  was  the  result  of 
a  scheme,  of  which  suspicion  my  mind  is  not  yet  wholly  divested; 
but  I  have  carefully  gone  through  the  affidavits  with  the  view 
of  discovering,  if  I  could,  whether  there  was  sufficient  evidence 
on  which  I  ought  to  find  it  was  so,  and  after  having  done  so  I 
find  there  is  an  absence  of  anything  proved  that  might  not  be 
perfectly  consistent  with  entire  innocence.  First,  as  to  the 
respondent  being  in  Nova  Scotia,  it  was  clear  that  he  was  just 
where  his  wife  said  he  was,  in  Canning,  and  also  that  he  went 
there  because  his  proper  business  called  him  there.  As  for  his 
wife  saying  he  was  going  to  see  his  mother,^that  was  true ;  for 
on  his  return  he  did  go  to  see  his  mother,  who  was  sick,  at 
Wickham  in  Queen's  County ;  but  if  what  the  wife  intended  to 
make  the  Sheriff  believe  was,  that  her  husband  was  then  at 
Canning,  Queen's  County,  to  see  his  mother,  this  would  be  a 
most  suspicious  circumstance  if  it  was  exactly  correct,  and  if  it 
was  such  evidence  as  the  Court  could  consider ;  but  all  exper- 
ience shows  that  the  most  unreliable  evidence  in  any  case  is 
that  as  to  what  a  person  understood  another  person  to  have 
said.  The  unintentional  slip  of  a  word  and  not  distinctly 
understanding,  and  the  possibility  of  not  remembering  exactly, 
all  tend  to  show  its  unreliability.  Besides,  I  do  not  think  that 
what  the  wife  said  is  evidence  that  the  Court  can  consider  at 
all  on  this  question  of  fraud.  The  law  does  not  allow  such 
evidence.  And  as  to  being  at  Currey's  house,  he  said  he  was 
there  as  he  had  to  leave  early  next  morning  and  had  to  transact 
some  business  with  Currey.  There  is  nothing  improbable  or 
illegal  in  this,  and  it  is  consistent  with  honesty,  no  matter  how 
one  may  suspect  it ;  and  although  it  is  highly  probable  that  he 
might  besides  have  gone  there  to  keep  out  of  the  way  of  service,, 
this  would  not  be  dishonest,  as  I  have  said,  unless  he  procured 
his  brother  to  be  served  in  his  stead,  of  which  there  is  really  no* 
evidence  at  all,  however  much  any  person  may  suspect  it. 

At  the  argument  I  was  much  impressed  with  the  statement 
in  Mr.  Gregory's  affidavit  that  Mr.  Currey  had  applied  to  him 
as  to  setting  the  cause  down  for  trial,  but  when  Mr.  Currey 
contradicted  this,  and  stated  that  the  conversation  was  on  Mr- 
Qregory's  application  to  him,  it  had  a  very  different  complexioa 
and  could  afford  no  support  to  the  petitioner's  contention. 
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^^^'  I  therefore  think  this  case  comes  within  the  case  oi.  Rogers 

Palmkr     v.    Wallacey  and  as  the   matter  has  been   contested   by   the 
Baird.      petitioner  and  he  procured  the  aflSdavit  of  the  turnkey  that  he 
Palmer  J     '^^rv®^  *'^®  petition  On  the  respondent,  after  he  had  affidavits 
— *       which  ought  to  have  convinced  him  that  he  had  made  a  mistake, 
and  refused  to  allow  the  matter  to  stop  without  this  applica- 
tion, I  think  he  should  pay  the  costs. 

Wetmore,  J.  The  petition  was  tiled  3rd  March,  1888,  and 
on  5th  March  an  order  was  granted  by  Mr.  Justice  King, 
extending  the  time  of  service  until  the  12th  April  following* 
On  27th  March,  1888,  notice  of  the  presentation  of  the  petition, 
with  the  other  requisite  papers,  was  served  at  the  St.  John 
residence  of  the  respondent  upon  his  wife.  It  appears  that  the 
affidavit  of  Mr.  Rankin,  the  deputy  sheriff,  who  served  them, 
of  his  belief  that  the  respondent  was  at  the  time  of  the  service 
within  the  jurisdiction  of  the  Court,  could  not  be  obtained, 
the  respondent  being  in  fact  in  the  Province  of  Nova  Scotia  at 
the  time  of  such  service.  Our  Provincial  Act,  Consol.  Stat.> 
cap.  37,  sec.  7,  under  the  heading ''  Non-bailable  process,"  enacts 
as  follows : —  "  The  service  of  a  writ  of  summons  may  be  made  by 
personal  service  within  the  jurisdiction  of  the  Court;  or  in 
case  the  defendant  has  a  known  place  of  abode  within  the 
jurisdiction,  such  a  writ  may  be  served  at  such  place  of  abode  by 
delivering  a  copy  thereof  to  the  wife  of  the  defendant,  or  to  an 
adult  person  residing  in  the  house  and  being  an  inmate  of  the 
family  of  the  defendant ;  provided  that  such  last  mentioned 
service  shall  not  be  deemed  good  without  the  order  of  the 
Court,  or  a  Judge  thereof,  to  be  made  upon  affidavit  shewing 
the  circumstances  of  such  service,  and  that  the  place  where  such 
writ  was  served  was,  at  the  time  of  such  service,  the  usual  place 
of  abode  of  such  defendant,  and  that  he  was  at  the  time  of  the 
service  within  the  jurisdiction  of  the  Court  according  to  the 
belief  of  the  person  serving  such  summons ;  stating  his  reason 
for  such  belief. " 

Apart  from  the  deputy  sheriff  not  being  able  to  make  the 
necessary  affidavit,  the  fact  of  the  respondent  being  out  of  the 
jurisdiction  of  the  Court  at  the  time  of  such  service,  is  clearly 
proved  by  the  affidavit  of  the  respondent  and  that  of  Arthur 
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W.  Brown.  There  is  also  an  alleged  personal  service  on  the 
respondent  by  one  Samuel  Clifford.  He  swears  that  he  made 
personal  service  of  the  petition  and  other  papers  on  the  respon- 
dent on  the  2nd  of  April,  1888,  at  the  City  of  Saint  John, 
and  also  with  a  copy  of  the  Judge's  order  enlarging  the  time  of 
service.  This  affidavit  is  most  distinctly  contradicted,  and  it  is 
clearly  shewn  that  the  man  Clifford  who  swears  to  making 
such  personal  service,  did  not  serve  the  papers  upon  the  respon- 
dent ;  but  that  whatever  service  was  made,  was  made  upon  one 
Alexander  W.  Baird.  An  affidavit  of  Clifford,  read  on  shewing 
cause  against  this  rule,  shews  the  service  he  made  was  made  at 
respondent's  residence  about  twenty  minutes  pastS  o'clock  in  the 
evening  of  the  2nd  April,  at  which  time  it  appears  beyond  all 
doubt  that  the  respondent  was  in  the  Parish  of  Wickham,  in 
Queens  County.  There  is  the  affidavit  of  the  respondent 
stating  he  was  not  the  person  served.  He  states  he  was  not  at 
his  residence  at  any  time  during  the  2nd  of  April ;  he  gives  a 
full  account  of  where  he  was,  of  his  leaving  Saint  John  about 
7  o'clock  in  the  morning,  and  proceeding  to  Gagetown ;  and  of 
how  he  travelled,  and  with  whom,  and  of  his  return  to  the  City  of 
Saint  John  on  the  5th  of  April.  Alexander  W.  Baird  swears  he  is 
the  person  upon  whom  the  alleged  service  of  papers  was  made; 
that  it  was  he  who  drove  the  respondent  on  his  journey  as  far  as 
Rothesay  when  he  left  Saint  John  on  the  morning  of  the  2nd 
of  April,  when  he  returned  to  Saint  John ;  and  that  he,  though 
not  a  resident  at  respondent's  family,  was  there  on  the  evening 
of  the  2nd  April,  and  that  Clifford  served  him  with  the  papers. 
The  respondent's  statement  is  corroborated  by  affidavits  of 
several  persons  who  saw  him  on  his  journey  and  at  Wick- 
ham. There  is  an  affidavit  of  each  of  the  following  named 
persons': — Manford  McDonald,  Leonard  S.  Vanwart  and  Isaac 
Gerow,  in  addition  to  the  affidavits  of  respondent  and  Alexander 
W.  Baird,  which  to  my  mind  shew  beyond  all  possibility  of 
doubt  that  the  respondent  was  not  in  the  City  of  Saint  John  on 
the  2nd  of  April  after  about  7  o'clock  a.  m.,  and  that  Alexander 
W.  Baird,  and  not  the  respondent,  was  the  person  served  with 
the  papers.  I  do  not  quote  from  the  affidavits,  some  of  which 
are  quite  lengthy,  as  the  fact  of  Alexander  W.  Baird  being 
the  person  served  is  so  abundantly  plain  from  the  affidavits. 

Vol.  XXIX,  N.  B.  Ueporta.  6 
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The  modes  provided  for  service  by  The  Controverted  Elections 
Act  are,  by  personal  service  by  sec.  10,  and  by  sec.  11  service 
may  be  made  as  nearly  as  possible  in  the  manner  in  which  a 
writ  of  summons  is  served  in  civil  matters ;  or  still  further, 
service  may  be  in  such  other  manner  as  is  prescribed.  Neither 
of  the  two  modes  of  service  provided  by  the  Act  has  been 
complied  with,  as  is  perfectly  evident  from  the  affidavits,  and 
no  other  manner  has  been  prescribed.  There  has  therefore  not 
been  any  legal  service  of  the  necessary  papers,  and  in  my 
opinion  the  rule  should  be  made  absolute  to  remove  the 
proceedings  from  the  files  of  the  Court,  or  all  further  proceed- 
ings in  the  matter  should  be  stayed,  which  amounts  to  the 
same  thing.  The  points  have  been  expressly  decided  in  the 
MoiitTiiagny  Election  Case  on  appeal  to  the  Supreme  Court. 
It  is  quite  unnecessary  to  comment  upon  the  affidavits  used  in 
the  case ;  but  if  comment  was  desirable,  I  think  some  of  those 
used  on  shewing  cause  are  quite  open  to  animadversion.  If  it 
were  necessary  to  decide  the  point  raised  respecting  the 
respondent's  domicile,  I  should  say  there  was  nothing  in  it. 
As  to  further  time  being  now  granted  for  service  of  the  papers, 
I  think  the  Court  has  no  power  now  to  extend  the  time.  This 
point  has  been  decided  in  the  Westmoi^land  Election  Case, 

The  rule,  I  think,  should  be  made  absolute  with  costs  to  the 
respondent. 


Allen,  C.  J.  I  am  unable  to  agree  with  the  majority  of  the 
Court,  that  the  petition  in  this  case  should  be  taken  off  the  filas. 

Though  I  do  not  dispute  that  Mr.  Baird  had  a  legal  right  to 
evade  the  service  of  the  petition  if  he  thought  proper;  and 
though  I  have  no  doubt  that  Clifford  is  mistaken  in  thinking 
that  he  served  Mr.  Baird,  (the  respondent),  on  the  2nd  April,  I 
cannot  avoid  the  conclusion  that  Mr.  Baird  expected  that  an 
effort  might  be  made  to  serve  him  with  the  petition,  and  that  he 
purposely  kept  out  of  the  way  to  avoid  it;  otherwise,  why  should 
he  leave  his  own  house  on  Sunday  evening,  and  spend  the  night 
with  Mr.  Currey ;  leave  there  the  next  morning  at  7  o'clock, 
and  be  driven  in  a  waggon  to  Rothesay,  when,  if  he  did  not 
anticipate  that  some  attempt  might  be  made  to  serve  him  with 
the  petition,  he  could  as  conveniently  have  slept  in  his  own 
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house  that  night,  and  taken  the  train  for  Rothesay  the  next       1888. 
morning,  about  8  o  clock.     To  my  mind,  the  inference  is  irre-     Palmer 
Bistable,  that  he  acted  as  he  did,  in  order  to  avoid  service  of      baird. 
the  petition,  either  at  his  own  house  or  at  the  train  on  Monday 
morning. 

Again,  I  think  there  was  a  clear  intention  to  mislead  the 
deputy  sheriff  when  he  went  to  Mr.  Baird's  house  on  the  27th 
March,  to  serve  the  petition. 

It  was  literally  true,  as  stated  by  Mrs.  Baird  to  the  officer, 
that  the  respondent  had  gone  to  Canning — but  not  to  Canning 
in  this  Province ;  and  it  was  also  true,that  he  was  going  to  see  his 
mother  who  was  ill ;  but  not  on  that  occasion  when  he  went  to 
Canning,  in  Nova  Scotia,  as  Mrs.  Baird  must  have  known.  Why 
should  she  have  said  anything  to  the  officer  about  her  husband 
going  to  see  his  mother  who  resided  in  Queen's  County,  in  this 
Province,  though  not  in  the  Parish  of  Canning,  when  she  knew 
that  he  had  gone  to  Nova  Scotia,  unless  the  intention  was  to  mis- 
lead the  officer  ?  There  was  not  the  slightest  connection  be- 
tween Mr.  Baird's  visit  to  Nova  Scotia,  and  his  intended  visit 
to  his  mother  in  New  Brunswick ;  they  were  not  to  be  contin- 
uous ;  he  was  to  return  to  his  residence  in  St.  John,  before  going 
to  see  his  mother  in  Queen's  County.  That  the  officer  was  mis- 
lead into  the  belief  that  the  respondent  had  gone  to  Canning  in 
this  Province,  and  that  he  had  gone  there  to  see  his  mother,  is 
very  evident,  from  the  fact  that  he  then  served  the  copy  of  the 
petition  on  Mrs.  Baird,  which,  from  his  experience  in  serving 
processes,  he  would  not  have  done  if  he  had  understood  that 
the  respondent  had  gone  to  Canning  in  Nova  Scotia.  This  is  also 
evident  from  the  fact  that  he  afterwards  refused  to  make  the 
ordinary  affidavit  of  service  of  process  at  the  dwelling  house, 
"when  served  upon  a  member  of  the  defendant's  family,  stating 
the  belief  of  the  officer,  that  at^  the  time  of  such  service  the 
defendant  was  within  the  limits  of  the  Province,  for  reasons 
stated  to  him  at  that  time. 

It  has  been  said  that  the  officer  may  have  misunderstood 
what  Mrs.  Baird  said  to  him  at  tlie  time  he  gave  her  the  peti- 
tion ;  but  if  he  has  mis-stated  it,  Mrs.  Baird  has  had  an  oppor- 
tunity of  correcting  it,  and  stating  exactly  what  she  did  say  on 
that  occasion  ;  but  as  she  has  not  done  so,  it  must  be  assumed 
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that  what  the  oflScer  has  sworn  to  as  having  been  said  by  her, 
is  strictly  correct. 

It  may  be  said  that  the  respondent  is  not  responsible  for 
what  his  wife  said  to  the  officer,  but  in  the  absence  of  any 
affidavit  from  Mrs.  Baird,  and  from  the  fact  of  her  refusing  to 
receive  the  petition  from  the  officer,  I  cannot  avoid  the  con- 
clusion that  she  was  acting  under  instructions  either  directly  or 
indirectly  from  her  husband,  both  in  what  she  said  to  the  officer, 
and  in  her  refusal  to  receive  the  petition. 

I  do  not  doubt  that  the  respondent  had  not,  as  he  swears, 
seen  the  papers  that  were  left  with  his  wife,  up  to  the  time  of 
making  his  affidavit ;  and  because  he  had  not  seen  them,  he 
might,  perhaps,  safely  swear  that  he  had  no  knowledge  of  their 
contents;  but  nobod}'  can  doubt  that  he  knew  that  an  elec- 
tion petition  had  been  filed  against  him,  and  of  the  charges 
against  him  which  it  contained,  as  the  Act  requires  it  to  be  pub- 
lished in  the  county  which  he  represented.  He  might  also 
reasonably  expect  that  an  effort  would  be  made  to  serve  him 
with  a  copy  of  it  while  he  was  in  the  Province,  before  he  left 
for  Ottawa. 

It  is  difficult  to  believe  that  he  was  not  informed  by  his 
wife  on  his  return  from  Nova  Scotia  on  the  28th  March,  that 
some  paper  had  been  left  with  her  for  him  on  the  previous  day, 
unless,  indeed,  she  was  instructed  by  somebody  not  to  say 
anything  to  him  about  it.  The  affidavit  of  the  deputy  sheriff 
states  that  at  the  time  he  served  the  copy  of  the  petition  and 
other  papers  on  Mrs.  Baird  he  informed  her  what  they  were, 
and  that  he  left  them  with  her  for  her  husband ;  so  that  she 
must  have  known  they  were  papers  of  some  importance,  which, 
under  ordinary  circumstances,  it  was  her  duty  to  give  to  her 
husband  on  his  return.  It  therefore  seems  very  improbable 
that  she  should  not  have  given  them  to  him,  or,  at  least,  have 
told  him  of  them,  unless  she  had  been  previously  instructed  not 
to  do  so.  There  is  no  affidavit  from  Mrs.  Baird  explaining  this 
— to  me — very  singular  conduct  on  her  part. 

A  similar  remark  may  be  niade  respecting  Mr.  Alexander  W. 
Baird  upon  whom  (supposing  him  to  be  the  respondent)  a  copy 
of  the  petition,  etc.,  was  served  by  Clifford  on  the  2nd  April, 
and  who,  like  Mrs.  Baird,  gives  no  explanation  whatever  as  to 
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whether  he  did  or  did  not  make  any  communication  to  the       ^^^' 
respondent  ahout  the  papers,  thouo;h  he  knew  that  they  were     Palmer 
copies  of  the  election  petition  and  other  papers  relating  to  it,      baibd. 
and  the  purpose  for  which  they  were  served. 

If  no  communication  was  made  to  the  respondent,  either  by 
his  wife  or  his  brother,  of  the  service  of  the  papers  upon  them 
respectively,  I  think  it  must  have  been  in  consequence  of  some 
preconcerted  arrangement,  (I  can  see  no  other  reasonable  way 
of  accounting  for  it)  and  that  the  circumstances  strongly  lead 
to  the  conclusion  that  the  respondent  was  a  party  to  it,  or,  in 
some  way  aware  of  it. 

The  respondent  has  sworn  that  he  never  saw  the  copy  of  the 
petition  and  other  papers  referred  to  in  the  affidavit  of  the 
deputy  sheriff,  and  of  Clifford,  or  either  of  them,  and  had  no 
knowledge  or  information  of  them  or  either  of  such  services 
until  copies  of  the  affidavits  setting  forth  such  alleged  services 
were  shown  to  him,  and  had  no  knowledge  of  the  contents  of 
the  petition  at  the  time  of  swearing  to  his  affidavit  (the  15th 
June  last). 

The  circumstances  of  the  case  are  so  suspicious  ae  to  the 
respondent's  ignorance  of  the  service  of  the  petition  on  his 
wife,  and  in  the  absence  of  any  affidavit  either  from  Mrs.  Baird 
or  from  Mr.  Alex,  Baird,  that  I  think  the  Court  ought  not  to 
order  the  petition  to  be  taken  off  the  files,  but  should  allow 
the  petitioner  to  proceed  upon  it  if  he  can.  At  all  events,  I 
think  the  rule  should  not  be  made  absolute  with  costs,  as  the 
petitioner  has  done  all  that  he  reasonably  could  do  to  effect 
the  service  and  was  prevented  from  completing  it  by  conduct 
and  statements  of  Mrs.  Baird,  which  I  cannot  avoid  thinking 
were  intended  to  mislead,  and  certainly  had  the  effect  of 
doing  so. 

Fraser,  J.  agreed  with  the  majority  of  the  Court. 

King,  J.,  not  having  heard  the  argument,  took  no  part. 

Rule  absolute  to  take  petition 
off  files,  with  costs. 
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February  IS, 

Statute  of  Distribuiio'ns,  26  Geo.  3,  c.  11;  ConsoL  Stat.,  c.  78,  sec.  4 
— Personal  property/  of  married  woman  dying  intestate — Hus- 
bands riglU  to — Next  of  kin. 

The  personal  property  of  a  married  woman,  dying  intestate,  vests  in  her  hus- 
band, jure  mariti,  to  the  exclusion  of  her  next  of  kin.  (Paluer,  J.,  dissent- 
ing. 

The  right  of  a  husband  to  the  personal  property  of  his  deceased  wife,  as  de- 
clared by  sec.  17  of  26  Geo.  3,  c.  11,  is  nut  affected  by  the  omission  of  such 
a  provision  in  the  Consol.  Stat.,  c.  78,  sec.  4,  regulating  the  distribution  of 
personal  property,  said  sec.  17  being  only  declaratory  of  the  then  existing 
law,  and  not  conferring  any  new  rights  upon  the  husband. 

This  was  an  appeal  from  a  decree  of  the  Probate  Court  for 
the  County  of  Westmorland,  distributing  the  surplusage  of  the 
personal  property  of  the  estate  of  Sarah  Jane  Cleveland,  who 
died  intestate,  to  her  husband,  Bartholomew  Cleveland. 

The  sole  question  was  whether  the  surplus  separate  personal 
property  of  a  wife,  dying  intestate,  should  go  to  her  husband 
or  to  her  brothers  and  sistei*s. 

October  16,  1889.  W.  Wilberforce  Wdls,  in  support  of  the 
appeal.  The  husband  is  not  next  of  kin  to  the  wife,  and, 
therefore,  cannot  claim  the  surplus  separate  property  of  his 
deceased  wife,  as  next  of  kin  under  the  Statute  of  Distribu- 
tions. It  will  be  contended,  however,  that  he  is  entitled  to 
such  property  by  virtue  of  his  common  law  marital  rights. 
This  contention,  it  is  submitted,  is  not  law.  A  husband  sur- 
viving his  wife  was  not  at  common  law  entitled  to  her  personal 
property  by  virtue  of  his  marital  rights,  but  being  entitled  to 
the  grant  of  administration  of  her  estate  by  statute  31  Edw. 
3,  he  was  entitled,  as  all  administrators  were,  to  the  exclusive 
enjoyment  of  the  residue,  after  payment  of  the  debts.  In 
ancient  times,  when  a  person  died  without  making  any  dispo- 
sition of  his  goods  and  effects,  the  king  seized  and  took  them 
as  general  trustee  of  the  kingdom.  Afterwards  they  were 
given  to  the  ordinary  by  the  Crown,  and  he  might  seize  and 
keep  them.     2  Black.     Com.  494,  514,  615;  Wms.  on  Exors, 
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(7th  ed.)401.  Under  the  statute  31  Edw.  3,  the  husband  was  1890- 
entitled  to  the  grant  of  administration,  and  the  law  being  until  In  re 
the  passing  of  the  Act  22  &  23  Car.  2,  that  no  administrator  C^^^^^''- 
was  bound  to  distribute,  but  was  entitled  to  enjoy  the  residue 
of  the  estate  absolutely  without  accounting  to  any  one,  the 
husband,  who  was  administrator  to  his  wife,  became  entitled, 
the  same  as  all  other  administrators,  to  the  surplus  personal 
property  of  the  wife.  2  Black.  Com.  515.  Wms.  on  Exors., 
(7th  edition)  1488.  In  England,  this  state  of  the  law  continued 
until  the  Statute  of  Distributions,  22  &  23  Car.  2,  cap.  10, 
was  passed.  A  doubt  having  arisen  as  to  whether,  under  this 
statute,  the  husband,  as  administrator  of  his  wife's  estate,  was 
compelled  to  distribute,  the  25th  section  of  Act  29  Car.  2  was 
passed,  which  declared  that  the  Act  22  &  23  Car.  2  should 
not  be  construed  to  extend  to  the  estate  of  fevries  covert  who 
should  die  intestate,  but  that  their  husbands  might  have  ad- 
ministration of  their  personal  estate,  and  receive  and  enjoy  it 
the  same  as  they  might  have  done  before  the  passing  of  the 
Act  This  provision  has  been  continued  in  force  in  England 
to  the  present  time.  In  this  Providce,  the  first  Statute  of  Dis- 
tributions, 26  Geo.  3,  cap.  11,  sec.  14,  provided  for  the  distri- 
bution of  the  personal  estate  of  any  person  dying  intestate,  in 
the  same  way  that  the  Act  22  &  23  Car.  2,  provided  that  it 
should  be  distributed ;  and  section  17  contained  substantially 
the  same  provisions  as  those  contained  in  29  Car.  2.  By  Bev. 
Stat.,  cap.  Ill,  a  statute  of  distributions  was  passed  very  sim- 
ilar in  its  provisions  to  26  Geo.  3,  cap.  11,  with  the  exception 
that  section  17  was  left  out,  and  by  Bev.  Stat.,  cap.  162,  the 
whole  of  26  Geo.  3,  cap.  11,  was  repealed.  This  statute  was 
re-enacted  by  Consol.  Stat.,  cap.  78,  which  now  governs  the 
distribution  of  intestate  estates.  Sec.  1  of  cap.  78  declares 
*"  that  when  any  person  shall  die  intestate,  his  real  estate  shall 
be  divided"  as  therein  provided.  Sec.  4,  by  which  the  distribu- 
tion of  the  personal  estate  is  governed,  should  have  read  into 
it  at  the  beginning  the  same  words,  "  When  any  person  shall 
<lie  intestate."  If  the  section  is  read  in  this  way,  it  is  clear 
that  the  surplus  personal  estate  of  a  wife  goes  to  her  next  of 
kin,  and  not  to  her  husband.  That  a  wife  is  capable  of  dying 
intestate,  is  perfectly  evident  from  26  Geo.  3,  cap.  11,  sec.  17, 
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1^^'_  which  uses  the  words  "  estate  of  femes  covert  who  shall  die 
In  re  intestate."  It  is  fair  to  assume  that  the  Legislature,  when 
they  passed  2G  Geo.  3,  cap.  11,  considered  it  necessary  to  enact 
section  17  in  order  to  take  the  husband,  as  administrator  of 
the  wife,  out  of  the  operation  of  section  14.  Having  after- 
wards repealed  26  Geo.  3,  cap.  11,  and  enacted  Rev.  Stat.,  cap. 
Ill,  in  its  stead,  from  which  all  reference  to  the  husbands 
rights  reserved  by  section  17  of  the  former  Act  is  omitted,  it  is 
equally  fair  to  assume  that  the  Legislature  intended  to  alter 
the  law,  and  place  the  husband  as  administrator  upon  the  same 
footing  as  all  other  administrators.  If  the  estates  of  femes 
covert,  who  die  intestate,  are  not  within  the  Consol.  Stat.  cap. 
78,  and  are  not  intended  to  be  dealt  with  by  that  Act, 
neither  are  the  estates  of  femes  sole.  The  words  that  will  in- 
clude the  estates  of  fem£S  sole  must,  of  necessity,  include  the 
estates  of  married  women  dying  intestate.  The  marital  rights 
of  the  husband  in  the  personal  property  in  possession  of  the 
wife  at  the  time  of  the  marriage,  which,  it  is  admitted,  existed 
at  common  law,  are  taken  away  by  The  Married  Woman's 
Property  Act,  (Consol.  Stat.,  cap.  72.)  In  1851,  previous  to  the 
repeal  of  2G  Geo.  3,  cap  11,  and  the  enactment  of  the  Statute 
of  Distributions  —  Rev.  Stat,  cap.  Ill  —  which  omitted  all 
reference  to  the  right  of  a  husband  in  his  deceased's  wife's 
property,  as  provided  for  in  the  17th  section  of  26  Geo.  3,  cap. 
11,  the  Mairied  Woman's  Act  was  passed  and  was  re-enacted 
in  Rev.  Stat.,  cap.  114.  By  the  latter  act  it  was  declared  that 
<*  The  real  and  personal  property  belonging  to  a  married  woman 
or  accruing  after  marriage,  except  such  as  may  be  received 
from  the  husband  while  married,  shall  be  owned  as  her  separate 
property,  so  as  to  exempt  it  from  seizure  or  responsibility  in 
any  way  for  the  debts  or  liabilities  of  her  husband."  This  act 
was  afterwards  repealed,  and,  as  re-enacted  by  Consol.  Stat, 
cap.  72,  made  stronger,  by  declaring  that  the  wife's  property 
should  vest  in  her,  and  be  owned  by  her  as  her  separate  prop- 
erty, thus  making  her  the  absolute  and  unqualified  owner. 
The  husband,  in  the  face  of  this  enactment,  cannot  claim  by 
virtue  of  his  marital  rights  the  property  in  possession  of  the 
wife,  which,  by  the  common  law,  he  was  entitled  to  claim 
The  English  Mamed  Woman's  Act,  1870,  did  not  vest  the  prop- 
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erty  in  the  wife,  but  simply  provided  that  it  should  be  deemed  1S90. 
settled  to  her  separate  use.  It  is  submitted,  therefore,  that  ^  in  re 
reading  Consol.  Stat.,  cap.  78,  which  omits  all  reference  to  the 
special  rights  of  the  husband  reserved  by  sec.  17  of  26  Geo.  3, 
cap.  11,  together  with  Consol.  Stat,  cap.  72,  which  vests  the 
wife's  property  in  her .  absolutely,  it  is  clear  that  the  Legis- 
lature intended  to  take  away  any  rights  the  husband  had  in 
the  wife's  property,  marital  or  otherwise,  and  that  it  must  be 
distributed  to  her  next  of  kin. 

G,  N,  Skinner,  Q.  (7.,  and  W.  Fugaley,  S.  (?.,  contra.  Before 
the  passing  of  the  Act  22  &  23,  Car.  2,  cap.  10,  the  husband 
was  entitled,  jure  mariti,  to  the  personal  property  of  his  wife, 
and  the  right  of  the  husband  to  the  grant  of  administration  of 
his  wife's  estate  was  claimed  and  affirmed  on  the  ground  that 
he  was  entitled  to  it,  jure  mariti.  This  right  was  recognized 
by  statute  31  Edw.  3,  cap.  11.  See  Wms.  on  Exors.  410, 1489. 
Irrespective,  however,  of  any  statute,  the  husband  is  entitled 
to  the  surplus  of  his  wife's  personal  estate  at  her  death ;  he  is 
so  entitled  at  common  law,  jure  nnariti,  and  no  statute  has  cut 
down  this  right.  After  the  passing  of  the  Act  22  &  23,  Car. 
2,  cap.  10,  it  was  suggested  that  a  doubt  might  arise  as  to 
whether  or  not  a  husband's  rights  were  interfered  with  by  the 
statute,  and  the  declaratory  Act,  29  Car.  2,  cap.  3,  sec.  25,  was 
passed,  not  altering  the  former  Act  but  explaining  it  and  de- 
claring that  it  should  not  be  construed  to  extend  to  the  estates 
of  femes  covert  that  died  intestate.  When  the  Act  26  Geo.  3, 
cap.  11,  was  passed  in  this  Province,  similar  provisions  to  those 
contained  in  22  &  23  Car.  2,  cap.  10,  and  29  Car.  2,  cap.  11,  sec. 
25,  were  enacted.  The  including,  however,  of  the  provisions 
of  sec.  25  was  unnecessary,  and  did  not  add  to  or  take  away  from 
the  other  provisions,  as  that  section  had  been  passed  in  Eng- 
land, as  already  stated,  for  the  express  purpose  of  better  ex- 
plaining, and  as  merely  declaratory  of,  the  provisions  of  22 
&  23  Car.  2,  cap.  10.  When,  therefore,  its  provisions  were 
omitted  from  Rev.  Stat,  cap.  Ill,  the  law  was  not  altered,  but 
re-enacted  without  any  words  explanatory  of  its  meaning. 
The  law  as  to  the  husband's  rights  was  left  as  it  was.  Neither 
the  25th  section  of  29  Car.  2,  cap.  3,  nor  the  17th  section  of  26 
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In  re       band. 
Clkveland.      j^  ^^^  ^^    ^j    ^^^^  ^    ^^^^  ^j^^  ^^^  j^^^    Chancellor 

says:  "He  (meaning  the  husband)  is  entitled  to  the  per- 
sonal property  of  his  wife,  jtm^e  Tnariti :  her  personal  prop- 
erty vests  in  him  by  the  marriage.  At  the  death  of  the 
wife,  if  it  is  necessary  for  him  to  have  an  administration  to 
enable  him  to  get  in  her  personal  property,  the  administration 
granted  to  him  is  granted  to  him  as  husband ;  and  when  you 
look  at  the  statutes,  there  is  no  law  that  gives  the  husband  a 
right  by  force  of  the  statute  to  administer  to  bis  wife ;  The 
ktieband'a  right  is  supposed  in  all  statutes.  The  statute  21 
Hen.  8,  cap.  5,  which  directs  who  shall  have  administration, 
takes  no  notice  of  the  husband :  they  are  to  grant  it  to  the 
widow  or  the  next  of  kin,  or  both.  That  statute,  therefore^ 
does  not  take  the  widow  to  be  the  next  of  kin.  It  takes  no 
notice  of  the  widower,  for  the  law  gives  it  to  him  ;  and  where 
it  was  necessary  for  him  to  have  the  authority  of  the  Ecclesi- 
astical Court  to  enable  him  to  obtain  her  personal  property,  he 
had  a  right  to  it." 

So,  in  our  Statute  of  Distributions,  the  husband's  right  is 
supposed,  and  is  neither  affirmed  nor  taken  away. 

It  has  been  argued  that  the  words  of  Consol.  Stat.  cap.  78, 
sec  1,  "  When  any  person  shall  die  intestate,"  etc.,  show  that 
it  was  the  intention  of  the  Legislature  to  make  the  mode  of 
distribution  of  estates  therein  provided  for  apply  equally  to 
estates  of  femes  covert.  If  this  construction  is  to  be  given  to 
the  words,  it  must  also  apply  to  the  real  estate,  and  the  hus- 
band's right  as  tenant  by  the  curtesy  would  be  taken  away. 
But  even  if  those  words  were  read  into  section  4,  as  contended 
for,  the  law  regards  the  husband  as  the  next  of  kin,  and  the 
personal  estate  of  the  wife  would  go  to  him.  See  Fortre  v. 
Fortre  (2).  As  to  the  Married  Woman's  Property  Act  (Con- 
sol.  Stat.  cap.  72),  the  intention  of  the  Legislature  was 
not  to  interfere  with  the  marital  rights  of  the  husband,  but 
dealt  with  the  property  of  the  wife,  vesting  it  in  her  during 
her  lifetime,  and  exempting  it  from  liability  for  the  husband's 
debts.    The  marital  rights  of  the  husband,  however,  can  only 

(1)  S  Vea.  244.  (2)  1  Show.  851. 
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be  taken  away  by  an  express  enactment.  Sees,  29  and  30  of  ^^^« 
the  Wills  Act  (Consol.  Stat.,  cap.  77),  enabling  a  married  ^  -^»« 
woman  to  make  a  will,  show  that  it  was  not  in  the  mind  of 
the  Legiplature  to  denude  the  husband  of  his  marital  rights. 
If  the  Legislature  intended  that  the  husband  should  not  have 
any  rights  in  his  wife's  estate,  it  would  not  have  prevented 
her  making  a  will  unless  with  her  husband's  consent  That 
reservation  must  have  been  made  with  a  view  to  the  protection 
of  the  husband's  rights  in  the  wife's  estate. 

WeUs,  in  reply. 

The  authorities  cited  by  the  counsel  are  referred  to  in  the 
judgment. 

Cur.  adv.  vrdt. 

The  following  judgments  were  now  delivered: 

Tuck,  J.  The  question  to  be  determined  is,  who  shall  take 
the  surplus  property,  being  separate,  of  the  wife  who  dies 
intestate,  without  issue,  leaving  a  husband,  and  brothers  and 
sisters  ?  Does  the  property  go  to  the  husband  or  the  next  of 
kin  ?  The  Judge  of  Probate  for  the  County  of  Westmorland 
granted  letters  of  administration  to  the  husband  of  Sarah  Jane 
Cleveland,  and  this  is  an  appeal  from  his  decision. 

Before  the  Statute  of  Westminster  2  (13  Edw.  1,  cap.  19),  in 
case  a  person  died  intestate,  the  King,  by  the  old  law,  was 
entitled  to  seize  upon  his  goods,  as  pareris  patrice,  and  general 
trustee  of  the  Kingdom.  For  some  time  the  King  continued 
to  exercise  this  prerogative  by  his  own  ministers  of  justice, 
and  afterwards  the  Crown,  in  favor  of  the  Church,  invested 
the  prelates  with  this  branch  of  the  prerogative,  so  that  the 
Church  took  a  deceased  person's  estate,  without  being  required 
to  pay  even  his  lawful  debts,  or  other  charges  thereon.  Then 
it  was  enacted  by  the  Statute  of  Westminster  2,  that  "  the 
ordinary  from  thenceforth  should  be  bound  to  answer  the  debts 
as  far  foith  as  the  goods  of  the  dead  should  extend  in  such 
sort  as  the  executors  of  the  same  party  should  have  been 
bounded  if  he  had  made  a  testament."  In  a  note  to  Chitty's 
Statutes,  it  is  said  that  this  statute  is  in  affirmance  of  the 
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In  re       which  provides  '*  that  in  case  when  a  man  dieth  intestate,  the 

LBVBLAND.  Q^dinarfes  shall  depute  the  next  and  most  lawful  friends  of  the 

""^^'^     ,  dead  person  intestate  to  administer  his  goods,  which  deputies  or 

administratoru  shall  have  an  action  to  demand  and  recover,  as 

executors  have,  the  debts  due  the  intestate,  and  shall  account 

in  the  same  manner."   See  2  Black.  Com.  by  Archbold,  494  and 

495, 

It  was  contended  by  counsel  for  the  next  of  kin,  that  the 
husband's  right  to  administration  of  his  deceased  wife's  estate 
was  acquired  by  31  Edw.  3,  and  that  no  such  right  existed  at 
common  law,  and  that  being  administrator  he  took  the  personal 
property  of  his  deceased  wife  in  his  representative  capacity,  in 
the  same  manner  as  any  other  administrator  takes  personal 
property.  On  the  other  side,  the  contention  is  that  the  hus- 
band takes  the  property  at  common  law  bjr  virtue  of  his 
marital  right  (jure  mariti)  and  not  because  he  is  administrator. 
This  question  is  attended  with  difficulty,  seeing  that  the  authori- 
ties are  not  at  one  on  the  point.  In  1  Williams  on  Executors, 
it  is  said  that  this  right  (that  is  the  right  to  be  the  administrator 
of  his  wife)  belongs  to  the  husband,  exclusively  of  all  other 
persons,  and  the  ordinary  has  no  power  or  election  to  grant  it 
lo  any  other.  The  writer  continues  :  **  The  foundation  of  this 
claim  has  been  variously  stated.  By  some  it  is  said  to  be 
derived  from  the  statute  of  31  Edw.  3,  on  the  ground  of  the 
husband  being  the  next  and  most  lawful  friend  of  his  wifcr 
while  there  are  other  authorities  which  insist  that  the  husband 
is  entitled  at  common  law,  jure  mariti,  and  independently  of 
the  statutes.  But  the  right,  however  founded,  is  now  unques- 
tionable, and  is  expressly  confirmed  by  the  statute  29  Gar.  2, 
cap.  3,  which  enacts  that  the  Statute  of  Distributions  (22  &  23 
Car.  2,  cap.  10)  "  shall  not  extend  to  the  estates  ot  femes  coveii^ 
that  shall  die  intestate,  but  that  their  husbands  may  demand 
and  have  distribution  of  their  rights,  credits  and  other  personal 
estates,  and  recover  and  enjoy  the  same  as  they  might  have 
done  before  the  making  of  the  said  Act."  In  Fortre  v.  Fortre, 
(1),  Sir  John  Holt  says:  "But  where  the  wife  dies,  the 
husband  is  to  have  the  administi*ation,  being  the  only  true 

(1)  1  Show.  851. 
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and  lawful  next  of  kin  by  the   statute  of  31  Edw.  3,  cap.       ^^^' 
11."     Again   in    Eex   v.  Bettesworth  (1),  it  is  said:    "For       In  re 

though  generally  the  husband  is  entitled  to  the  administration       

as  next  of  kin,  yet  that  is  in  respect  of  the  interest  he  has  in  tjj^J- 
the  estate,  and  because  nobody  is  in  cequcUi  gradu,  and  that  is 
the  reason  why  administrations  are  so  often  granted  to  a  resi* 
duary  legatee.*'  In  Sir  George  Sands'  case  (2),  we  have  this 
report :  "  But  where  a  feme  covert  died  intestate,  and  the  next 
of  kin  to  her  obtained  administration,  and  the  husband  sued 
for  a  repeal,  a  prohibition  was  denied  per  Holt,  Chief  Jus- 
tice, because  in  this  case  the  ordinary  had  no  power  to  grant 
it  to  any  person,  but  to  the  husband  ;  and  that  is  not  within 
the  statute  of  Hen.  8,  but  within  the  statute  of  31  Edw.  3." 

Here  it  will  be  seen  that  administration,  granted  to  the 
next  of  kin  of  a  deceased  wife,  was  repealed,  and  letters  were 
granted  to  the  husband,  not  on  account  of  his  being  the  next 
of  kin,  but  because  he  bore  such  a  relationship  to  the  intestate 
as  to  bring  him  within  the  statute  of  31  Edw.  3.  According 
to  this  authority  the  husband's  claim  to  the  administration  was 
derived  from  the  statute,  and  he  was  not  entitled  at  common 
Iaw,  jure  mariti.  The  statute  referred  to  by  Chief  Justice 
Holt  in  that  case  is  21  Hen.  8  cap.  5,  which  makes  provision  for 
granting  administration  to  the  widow  of  the  person  deceased,  or 
the  next  of  his  kin.  In  the  statute  of  31  Edw.  3  the  words  . 
used  are :  "  the  next  and  most  lawful  friends  of  the  dead  per- 
son ;"  in  that  of  21  Hen.  8  the  words  are :  "  to  the  widow  of 
the  same  person  deceased  or  the  next  of  his  kin."  So  that 
when  in  Sir  George  Sands*  case,  the  Chief  Justice  holds  that 
the  husband's  right  to  administration  is  derived  from  the 
statute  of  Edw.  3  and  not  from  that  of  Hen.  8,  he  must  mean 
that  he  takes  as  "  the  next  and  most  lawful  friend,"  undei  the 
statute.  In  Fetiiplace  v.  Gorges  (3),  Lord  Hardwicke  says: 
"  If  she  (that  is  the  wife)  makes  no  disposition,  the  hus- 
band succeeds  as  next  of  kin,  not  in  consequence  of  the  marital 
right."  In  a  note  to  this  case,  Mr.  Charles  Sumner  says :  "  It 
has  been  discussed  in  the  books,  by  what  title  the  husband 
surviving  his  wife  takes  her  choses  in  action.  It  has  often 
been  said  that  he  takes  by  the  Statute  of  Distributions  as  her 

(1)  2  Stra.  1111.  (2)  3  Salk.  22.  (8)  1  Ves.  46. 
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1890.       next  of  kin.     But  from  the  language  of  the  English  Courts,  it 
Inrt       would  seem  to  be  more  proper  to  say  that  he  takes  under  the 

^   '  Statute  of  Distributions  as  husband,  with  a  right   in   that 

'^^^'  capacity  to  administer  for  his  own  benefit ;  for  in  the  ordinary 
sense  neither  the  husband  nor  the  wife  can  be  said  to  be  next 
of  kin  to  the  other."     2  Kent,  136  and  411. 

Lord  Loughborough,  in  Watt  v.  Watt  (1),  expresses  an 
opinion  contrary  to  that  of  Lord  Hardwicke  in  Fettipla.ce 
V.  Georges.  He  holds  that  the  description  of  next  of  kin  of 
the  wife  can  in  no  sense  apply  to  the  husband ;  and  says  that 
"  he  is  entitled  to  the  personal  property  of  his  wife^'ure  rnaHti : 
her  personal  property  vests  in  him  by  marriage.  At  the  death 
of  the  wife,  if  it  is  necessary  for  him  to  have  an  administration  to 
enable  him  to  get  in  her  personal  property,  the  administration 
granted  to  him  is  granted  to  him  as  husband ;  and  when  you 
look  at  the  statutes,  there  is  no  law  that  gives  the  husband  a 
right  by  force  of  the  statute  to  administer  to  his  wife.  The 
husband's  right  is  supposed  in  all  the  statutes.  The  statute 
21  Hen.  8,  cap.  5,  which  directs  who  shall  have  administration,, 
takes  no  notice  of  the  husband  ;  they  are  to  grant  it  to  the 
widow  or  the  next  of  kin,  or  both.  That  statute,  therefore^ 
does  not  take  the  widow  to  be  the  next  of  kin.  It 
takes  no  notice  of  the  widower,  for  the  law  gives  it  to 
him;  and  when  it  was  necessary  for  him  to  have  the 
authority  of  the  Ecclesiastical  Court  to  enable  him  to  obtain 
her  personal  property,  he  had  a  right  to  it.  The  Statute 
of  Fmuds  has  a  clause  that  the  Statute  of  Distributions 
shall  not  prejudice  the  right  of  the  husband,  under  an  appre- 
hension that  his  right  might  be  considered  to  be  affected  by 
that  Statute.  The  husband  is  not  of  kin  to  the  wife,  nor  she 
to  him.  The  Statute  gives  administration  to  the  widow.  She 
is  not  the  next  of  kin,  but  takes  as  widow."  See  Co.  Lit.  46, 
b.  351,  and  Humphrey  v.  BuMen  (2).  This  appears  to  be 
a  carefully  considered  opinion,  directed  particularly  to  the 
very  point  in  question.  If  Lord  Loughborough  was  correct 
in  his  view  of  the  law,  then  there  was  only  an  apprehension 
that  the  Statute  of  Distribution,  22  &  23  Car.  2  cap.  10,  affected 
the  husband's  right ;  and  one  may  gather  from  his  judgment 

(1)  8  Yes.  244.  (2)  1  Atk.  468. 
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that  he  thought  there  was  no  ground  for  that  apprehension,       ^^^* 
and  that  as  this  statute  excludes  the  idea  of  the  husband's       In  re 

taking  under  it  as  next  of  kin  to  his  wife,  his  marital  right,        ' 

which  vested  his  wife's  personal  property  in  him  at  marriage,      Tj|ck^J- 
was  not  prejudiced  by  the  statute.     In  fact,  if  this  decision 
gives  a  true  interpretation  of  the  statutes,  and  states  correctly 
the  husband's  common  law  rights,  it  is  nearly  conclusive  upon 
the  question  under  consideration  in  the  present  case. 

In  Oarrick  v.  Lord  Camden  (1),  the  Lord  Chancellor 
(Eldon),  having  in  mind  probably  what  had  been  said  by 
Holt,  C.  J.,  in  Fortre  v.  Fortre,  and  Sir  George  Sands*  case,  by 
Lee,  C.  J.,  in  The  Kvag  v.  Bettesworth,  and  by  Lord  Hardwicke 
in  Fettiplace  v.  Gorges,  says :  "  Whatever  may  have  dropt 
from  judges,  describing  the  husband  as  next  of  kin,  or  next 
legal  friend  of  his  wife,  the  tenor  and  bent  of  modern  decisions 
go  to  this,  that  if  the  husband  bequeaths  to  his  next  of  kin, 
that  prima  facie  does  not  include  his  wife ;  and  it  is  quite 
clear  that  if  a  married  woman,  under  a  power  of  settlement, 
bequeaths  to  her  next  of  kin,  it  would  be  impossible  to  hold 
that  under  the  construction  of  such  a  will,  without  more,  the 
husband  would  take  as  sole  next  of  kin."  That  appears  to  be 
an  authoritative  statement  of  the  law  by  a  great  lawyer,  and  I 
have  been  unable  to  find,  among  later  authorities,  any  dictum 
even  to  the  contrary. 

In  Bailey  v.  Wright  (2),  the  Master  of  the  Rolls  (Sir  Wil- 
liam Grant)  says:  *'In  the  cases  where  the  husband  has 
been  spoken  of  as  next  of  kin  of  his  wife,  the  only  thing  in 
question  was  his  right  to  administer ;  and  that  right  has  fre- 
quently been  called  his  right  as  next  of  kin.''  He  adds  that 
in  WaM  v.  Watt,  and  Garrick  v.  Lord  Camden,  it  was  deter- 
mined that  the  husband  did  not  at  all  answer  to  the  description 
"  next  of  kin,"  in  a  settlement  or  a  will. 

After  the  statute  of  31  Edw.  3,  which  directs  to  whom  the 
ordinary  may  commit  the  administration  of  the  goods  of  an 
estate,  came  22  &  23  Car.  2,  cap.  10,  which  provides  for  the 
distribution  of  the  estates  of  intestates.  By  the  sixth  section 
of  this  statute  it  is  enacted,  that  "  in  case  there  be  no  children, 
nor  any  legal  representative  of  them,  then  one  moiety  of  the 

(1)  U  Vec  372.  (2)  IS  Vw.  4l9b. 
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_J???1__  ^^^  to  l>e  allotted  to  the  wife  of  the  intestate,  the  residue  of  the 
In  re       said  estate  to  be  distributed  equally  to  every  of  the  next  of 

'  kindred  of  the  intestate,  who  are  in  equal  degree  and  those  who 

Tuck^j.  legally  represent  them."  And  29  Car.  2,  cap.  3,  known  as  the 
Statute  of  Frauds,  by  sec.  25  enact,  that  "  for  the  explaining 
one  Act  of  this  present  parliament,  intituled  *  An  Act  for  the 
better  settling  of  intestates  estates,'  be  it  declared  that  neither 
the  said  Act,  nor  anything  therein  contained,  shall  be  construed 
to  extend  to  the  estates  of  femes  covert,  that  shall  die  intestate 
but  that  their  husbands  may  demand,  and  have  administrat'  . 
of  their  rights,  credits  and  other  personal  estates,  and  rem- 
and enjoy  the  same,  as  they  might  have  done  before  tho  ii>.  - 
ing  of  the  said  Act." 

26  Geo.  3,  cap.  11,  sec.  14,  (Acts  of  Assembly)  is  the-  <f*!J' ■  in 
eflTect  as  sees.  5  and  6,  cap.  10,  22  &  23  Car.  2 ;  and  ^t  c.  '  7  of 
26  Geo.  3,  is  the  same  as  sec.  25  cap.  3,  of  29  Car,  .:  ( Jr^.  11  is 
repealed  by  1  Rev.  Stat.,  cap.  162,  and  re-enact'  I  h\  c^p.  Ill, 
same  book,  except  that  sec.  17  of  26  Geo.  3  is  l*  ft  iiut.  The 
distribution  of  personal  property  in  this  Provin'^L'  is  now  gov- 
erned by'Consol.  Stat,  cap.  78,  sec.  4,  whi^  I.  is  substantially 
the  same  as  1  Rev.  Stat.,  cap.  111. 

A  similar  question  came  before  the  Co  hi  r  Common  Pleas 
in  England  in  Wilson  v.  Drake  (1).  u.  '-it  case  adminis- 
tration was  granted  to  the  husband,  au'i  the  question  was 
whether  he  should  be  compelled  to  make  distribution  of  her 
personal  estate  among  her  kindred  or  not  ?  The  argument 
is  given  in  the  report,  but  no  judgment.  It  was  argued  on  26 
Car.  2,  and  perhaps  the  passing  of  29  Car.  2,  cap.  3,  i-endered  a 
judgment  unnecessary. 

The  personal  estate  of  a  married  woman  dying  intestate  is 
not  mentioned  in  Consol.  Stat,  cap.  78,  sec.  4.  Is  such  an 
estate  necessarily  included,  although  not  expressly  named  ?  If 
it  be  answered  that  they  are  not  included,  then  it  is  argued, 
that  the  same  process  of  reasoning  which  excludes  the  estate 
of  a  married  woman  who  died  intestate,  excludes  also  that  of 
a  widow  or  feme  sole. 

There  is  this  important  difference,  however,  between  the 
married  woman  and  the  others.     If  a  widow  or  a/<?me  sole  die 

(1)  2  Mod.  20. 
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intestate,  no  principle  of  the  common  law  is  violated  when  her  ^890. 
property  is  distributed  amongst  her  next  of  kindred,  in  accord-  In  re 
ance  with  the  Statute.  But  if  the  wife  is  to  be  deemed  an  ^^^^^^^' 
intestate  within  the  Act,  then  all  of  her  choses  in  action  must  '^li'* 
be  distributed  amongst  her  next  of  kin,  and  her  husband  will 
be,  by  implication,  not  by  the  express  words  of  the  statute, 
deprived  altogether  of  the  property  which  he  would  otherwise 
have.  It  is  clear,  if  the  appellant  is  right  in  his  contention, 
that  the  husband  takes  nothing  in  the  distribution.  Then  this 
extraordinary  result  must  follow,  that  if  a  husband  die,  leaving 
no  children,  nor  any  legal  representatives  of  them,  his  widow 
will  take  one  moiety  of  the  surplusage  of  his  personal  estate, 
but  if  a  wife  die  under  like  circumstances  the  widower  takes 
nothing.  Or  again,  if  it  is  allowable  to  interpret  this  section 
so  as  to  make  it  apply  to  the  intestate  estates  of  married 
women,  then  why  not  also  construe  it  so  as  to  road  when  the 
circumstances  make  it  necessary,  "one  moiety  of  such  surplus- 
age shall  be  allowed  to  the  widower;"  that  is.  substitute 
"  widower  "  for  "  widow."  I  think  there  is  as  much  warrant 
for  the  one  as  the  other.  Look  at  the  section  still  further.  It 
provides  that  "if  there  be  no  widow  all  such  surplus  shall  be 
distiibuted  equally  amongst  the  children ;  and  if  no  child,  to 
the  next  of  kindred  in  equal  degree  of  the  intestate,  and  their 
representatives."  In  the  ordinary  meaning  of  language,  if  that 
is  the  proper  canon  of  construction,  "  intestate  "  here  must 
mean  "husband."  Without  doing  violence  to  every  rule, 
widower  can  hardly  be  substituted  for  widow  in  this  clause. 

Then  there  is  the  last  part  of  the  section :  "  If  after  the  death 
of  the  father,  any  of  his  children  shall  die  intestate,  without  wife 
or  children,  in  the  lifetime  of  the  mother,  eveiy  brother  and 
sister,  and  their  representatives,  shall  have  equal  share  with 
her."  Surely  there  is  no  authority  for  so  changing  the  lan- 
guage of  this  clause,  as  to  make  it  fit  the  case  of  a  married 
woman  dying  intestate  leaving  choses  in  action  and  other  per- 
sonal property.  In  such  a  case  "  mother "  would  have  to  be 
inserted,  where  "  father  "  is,  and  vice  versa.  It  is  clear  to  my 
mind  that  when  the  legislature  passed  this  section,  it  had  not 
in  contemplation  the  personal  estate  of  a  married  woman  at 
all.    It  never  entered  into  the  mind  of  the  legislature,  that  a 
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^^^'  inaiTied  woman  could  die  possessed  of  any  personal  property, 
Jn  rt  and  therefore  no  provision  was  made  for  such  a  case.  The  only 
'  married  person  intended  by  this  section  is  the  married  man,  no 
provision  is  made  for  the  estate  of  femes  covert,  they  must 
continue  to  be  disposed  of  as  at  common  law. 

If  the  legislature  had  intended  to  alter  the  rights  of  hus- 
bands as  to  the  estates  of  their  deceased  wives,  it  would  have 
done  so  in  clear  and  unmistakable  language,  and  would  not 
have  left  the  matter  in  doubt,  and  to  be  gathered  merely  by 
implication. 

The  construction  for  which  the  appellant  contends,  is  incon> 
sistent  with  the  principle  that  a  wife's  personal  property  vests 
in  the  husband  by  marriage;  a  legal  principle,  which  there  is  no 
apparent  intention  on  the  part  of  the  legislature  to  disturb. 
It  heems  not  unreasonable  to  suppose  that  no  provision  is  made 
for  the  widower,  because  the  law  gives  him  the  intestate  estate 
of  his  deceased  wife. 

From  a  careful  examination  of  the  authorities,  and  on  prin- 
ciple, I  am  of  opinion  that  the  husband  is  entitled  to  the  per- 
sonal property  of  his  wife  jure  maHti ;  her  personal  property 
vests  in  him  by  the  marriage.  At  the  death  of  his  wife,  he  is 
entitled  to  administration  of  her  estate  as  husband,  and  not  by 
force  of  the  statute  as  next  of  kin.  The  husband  is  not  of  kin 
to  the  wife,  nor  she  to  him.  In  his  note  to  Fittiplace  v.  Gorges, 
Mr.  Sumner,  it  seems  to  me,  has  stated  the  law  in  this  respect 
correctly. 

Milne  v.  GUbart  (1)  has  some  bearing  on  the  question.  It 
was  twice  argued,  first  before  Lord  Cranworth  and  Lord  Jus- 
tice Knight-Bruce,  and  afterwards  before  Lord  Justices  Turner 
and  Knight-Bruce.  It  is  held  by  both  (^ouiis,  that  under  a 
bequest  (in  the  event  of  daughters  dying  without  leaving  issue) 
for  the  persons,  who  would  at  the  time  of  decease  of  such 
daughters  respectively,  be  entitled  as  next  of  kin  or  otherwise 
to  the  personal  estate  of  such  daughters  i-espectively,  under 
the  statutes  made  for  the  distribution  of  intestates  effects, 
that  the  husbands  of  the  daughters  did  not  take.  Lord 
Cranworth  in  the  course  of  his  judgment  says:  "Now  I 
take   it  to  be  quite  clear,  that   in    order   to   come   within 

(1)  2  DeG.,  M.  ft  O.  715  ;  5  Id.  610. 
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the  express  words  here  (that  is  of  the  will),  the  husband  raust        ^^00- 
show  he  is  a  person  entitled  under  some  or  one  of  the  statutes       Inre 
made  for  the  distribution  of  the  intestate's  effects.     In  my    ^*^^^^^- 
opinion  the  husband  is  not  so  entitled  at  all.     He  is  entitled  by      T«ck^J- 
a  right  paramount.     It  may  be  that  he  is  entitled  to  administer 
under  the  statute  of  Edward,  but  this  is  a  different  right.     The 
Statute  of  Distributions  of  22  &  23  Car.  2  is  in  terms  so  worded, 
that  it  might  have  included  the  husband,  not  so  as  to  give  him 
a  right,  but  to  take  away  a  right  from  him.     That  diflBculty 
afterwards  having  been  contemplated,  a  declaratory  clause  was 
introduced  into  the  Statute  of  Frauds,  to  say  that  the  Statute 
of  Distributions  was  not  intended  to  have  any  such  effect     The 
effect  of  the  clause  thus  introduced,  was  to  leave  the  husband 
just  in  the  condition  he  was  before  the  passing  of  the  Statute 
of  Distributions ;  namely,  with  a  right  to  appropriate  the  prop- 
erty to  himself,  a  right  which  belonged  to  him  independently 
of  any  statute.    He  has  the  same  right  now." 

Lord  Justice  Knight-Bi-uce  says :  "  That  it  may  fairly,  and 
probably  with  correctness,  be  contended  that  the  husband's 
right  is  not  under  any  Statute  of  Distributions,  inasmuch  as 
the  Statute  of  29  Car.  2,  in  so  many  words,  gave  or  restored  to 
him,  by  way  of  declaratory  enactment,  the  right  which  he 
would  have  had  if  the  Statute  of  the  22  &  23  Car.  2  had  not 
passed."  Lord  Justice  Turner  says :  '*  The  Statute  of  Distribu- 
tions particularly  excludes  the  idea  of  the  husband  taking 
under  it.  The  difficulty  which  arose  under  the  Statute  of  Dis- 
tributions, and  which  was  disposed  of  by  the  Statute  of  Frauds, 
was  not  whether  the  husband  took  any  right  under  the  Statute 
of  Distributions,  but  whether  that  statute  had  not  taken  away 
the  common  law  right  of  the  husband.  It  was  said,  however, 
that  in  the  earlier  authorities  upon  this  subject,  an  interpreta- 
tion has  been  put  upon  the  words  ''  next  of  kin,"  as  used  in  the 
statute  as  entitling  the  husband ;  or  at  least  that  he  was  so 
treated  in  the  earlier  cases.  With  reference  to  this  argument, 
it  is  sufficient  to  refer  to  Lord  Eldon's  observations  in  Garrick 
V.  Lord  Camden"  He  quotes  what  Lord  Eldon  says  and  con- 
cludes with  this  sentence :  ''  Whatever  may  be  the  dicta  in 
favor  of  the  husband,  occurring  in  the  earlier  cases  upon  the 


Digitized  by  VjOOQ IC 


S4f  NEW  BRUNSWICK   REPOETS  [VOU 


^8^-       subject,  it  appears  to  me  that  the  course  of  the  modern  law 

In  re       upon  the  subject  leads  to  a  different  conclusion." 

LEVBLAND.       i^{i\^  ^^q  vicw  I  cnlcrtain  as  to  the  proper  construction  of 

TucM.      Consol.  Stat.,  cap.  78,  sec.  4,  the  observations  of  the  judges  in 

Milne  v.  GUhart,  confirm  my  judgment  as  to  the  other  points 

to  which  I  have  already  referred.     At  the  argument,  reference 

was  made  to  the  Married  Woman's  Property  Act,  and  its  effect 

upon  her  separate  property  after  death.    In  recent  cases,  it  has 

been  held  that  the  quality  of  separate  property  ceases  on  the 

death  of  the  married  woman,  and  that  thereupon  her  separate 

property  devolves  just  as  if  the  separate  use  had  never  existed. 

In   Cooper  v.  McDonald   (1),   Sir  Q.   Jessel,  M.   R,  says: 

"  The  separate  use,  if   I  may  say  so,  is  exhausted  when  the 

wife  has  died  without  making  a  disposition."     And  Stirling, 

J.,  in   In  re  Lambert's  Estate  (2),  says:    "So  far   as   the 

property  is   undisposed  of,  the   quality  of  separate  property 

ceases  on  the  wife's   death  ;    and   consequently  the  right  of 

the  husband   accrues  just  as  if  the  separate  use  had  never 

existed." 

For  these  reasons  I  have  come,  although  reluctantly,  to  the 
conclusion,  that  this  appeal  must  be  dismissed  ;  but  as  the 
question  involved  comes  now  for  the  first  time  before  the 
Court,  is  one  of  importance,  and  proper  to  be  submitted  for 
judicial  decision,  the  next  of  kin  should  have  their  costs  out  of 
the  estate*  If  I  have  correctly  interpreted  sec.  4,  of  the  Statute 
of  Distributions,  then  it  is  high  time  that  a  change  were  made 
in  the  law.  As  it  is  now,  a  married  woman  is  prevented  from 
making  a  will  without  the  consent  of  her  husband  ;  and  dying 
intestate,  her  choses  in  action  go  to  him.  No  evil,  in  my  judg- 
ment, would  result,  if  a  married  woman  were  permitted  to 
make  a  will  without  such  consent.  There  can  be  little  doubt, 
that,  in  the  large  majority  of  instances,  if  a  husband  is  kind 
and  affectionate,  he  is  the  person  to  whom  his  wife  would  leave 
her  separate  property.  As  the  law  now  stands,  a  husband, 
who  is  worthless,  reckleas  and  undeserving,  may  take  the 
undisposed  of  personal  estate  of  his  wife,  at  her  death,  while 
some  worthy  and  deserving  sister  is  left  wholly  unprovided 
for.    The  legislature  should  step  in  and  remedy  theevil.  . 

(1)  7  Cli.  D.  28a  (2)  30  Ch.  D.  628. 
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King  J.     The  sole  question  here  is,   whether  the  surplus        ^890. 
separate  property  of  a  wife,  dying  intestate,  should  go  to  her       Inrt 
husband  or  to  her  brothers  and  sisters.     The  Judge  of  Pro-  ^^^^*^^'^^- 
bate  of   Westmorland  decided  in  favor  of  the  husband,  and  this 
is  an  appeal  from  that  decision,  in  which  Mr.   Wella  appeared 
for  the  next  of  kin,  and  the  Solicitor' General  and  Mr.  Skinner 
for  the  husband. 

It  is  well  settled  that  the  right  belongs  to  the  husbandt 
exclusive  of  all  other  persons,  to  be  the  administrator  of  his 
wife.  Williams  on  Executors,  410 :  —  "  The  foundation  of  this 
claim,"  says  Williams,  "  has  been  variously  stated.  By  some  it 
is  said  to  be  derived  from  the  statute  31  Edward  3,  on  the 
ground  of  the  husband  being  the  next  and  most  lawful  fiiend 
of  his  wife.  While  there  are  other  authorities  which  insist 
that  the  husband  is  entitled  at  common  law  jure  mariti,  and 
independently  of  the  statutes."  And  in  a  note  it  is  added : — 
"  Others  have  supposed  that  the  husband  is  entitled  as  next  of 
kin  to  his  wife,  Fortre  v.  Fortre  (1),  but  it  seems  clear  that  the 
husband  is  not  of  kin  to  his  wife  at  all.  Watt  v.  Watt  (2) ;  but 
the  right,  however  founded,  is  now  unquestionable,  and  is 
expressly  confirmed  by  the  Statute  29  Car.  2." 

At  common  law  the  right  to  administration  carried  with  it 
the  right  to  the  exclusive  enjoyment  of  the  residue  of  the  per- 
sonal propftrty  after  payment  of  the  debts.  This  was  the 
general  law  applicable  to  all  administrators,  and  the  husband, 
whether  because  he  was  the  administrator  or  because  of  the 
iure  Tnariti,  which  gave  to  him  the  exclusive  right  of  adminis- 
tration, had  at  common  law  the  right  to  the  exclusive  enjoy- 
ment of  the  residue  of  the  personal  estate  of  his  wife  after  the 
payment  of  her  debts. 

But  as  in  many  cases  there  might  be  a  number  of  persons 
standing  in  like  relation  to  the  deceased,  each  of  whom  would 
have  equal  claim  to  the  administration,  and  consequently  to 
the  enjoyment  of  the  estate,  and  as  in  such  case  the  operation  of 
the  principles  of  law  which  gave  the  whole  to  the  administrator 
worked  hardship  and  injustice,  the  Statute  of  Distributions 
was  passed.  This  was  the  Statute  of  Distribution  of  intestate^ 
effects,  passed  in  22  &  23  Car.  2. 

a)  1  Show.  SSL  (8)  S  Vec  244. 
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^S^'  A  doubt  then  arose,  whether  under  this  statute  the  hus- 

Inre  band's  right  was  not  superseded  by  the  force  of  the  statute, 
LKVELAND.  ^^^  whether  he  was  not  bound  to  distribute  the  personal  estate 
King^j.  Qf  jjjg  ^jfg  amongst  her  next  of  kin.  Mr.  Wells  has  pointed 
out  the  case  in  which  the  question  M'as  raised  and  determined. 
It  is  Wilson  v.  Drake  (1).  It  arose  in  the  26  &  27  Car.  2. 
Then  a  Declaratory  Act  was  passed  in  29  Car.  2.  It  is  the 
25th  section  of  the  Statute  of  Fi-auds,  and  reads  as  follows : 
'*  And  for  the  explaining  an  Act  of  this  present  Parliament, 
intituled  '  An  Act  for  the  better  settling  of  Intestate's  Estates/ 
be  it  declared  that  neither  the  said  Act,  nor  anything  therein 
contained,  shall  be  construed  to  extend  to  the  estates  ot  femes 
covert  that  shall  die  intestate,  but  that  their  husbands  may 
demand  and  have  administration  of  their  rights,  credits  and 
estates,  and  recover  and  enjoy  the  same,  as  they  might  have 
done  before  the  making  of  the  said  Act." 

In  Milne  v.  Gilbert  (2),  Turner,  L.  J.,  speaking  of  the  said 
Act  says  :  **  The  difficulty  which  arose  under  the  Statute  of 
Distributions,  and  which  was  disposed  of  by  the  Statute  of 
Frauds,  was  not  whether  the  husband  had  any  right  under  the 
Statute  of  Distributions,  but  whether  that  statute  had  not 
taken  away  the  common  law  right  of  the  husband." 

Lord  Cranworth,  in  a  former  hearing  of  the  same  case  (3), 
says :  **  The  Statute  of  Distributions  is  in  terms  so  worded 
that  it  might  have  included  the  husband,  not  so  as  to  give  him 
a  right,  but  to  take  away  a  right  from  him.  That  difficulty 
having  afterwards  been  contemplated,  a  declaratory  clause  was 
introduced  into  the  Statute  of  Frauds  to  say  that  the  Statute 
of  Distributions  should  not  have  that  effect.  That  clause  was 
introduced  to  place  the  husband  just  in  the  predicament  in 
which  he  was  before  the  passing  of  the  statute,  namely,  en- 
titled to  appropriate  the  property  to  himself,  but  quite  inde- 
pendent of  any  statute  at  all." 

In  the  case  of  Stanton  v.  Lambert  (4),  a  question  arose 
as  to  the  effect  of  the  English  Married  Women's  Property  Act 
of  1882,  upon  the  rights  of  the  husband  upon  the  decease  of 
his  wife,  and  it  was  held  that  the  Act  did  not  affect  the  devo- 
lution of   property,  and  that  upon  the  death   of  a  married 

(1)  2  Hod.  20.  (8)  23  L.  J.  Eq.  8S2  tt. 

(2)  23  L.  J.  Kq.  828.  (4)  89  Ch.  D  026. 
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woman  her  property  lost  the  character  of  scparateness  that  it       ^s^- 
had  before.     The  Court  says :     "  So  far  as  the  property  is  un-    ^   In  re 
disposed  of,  the  quality  of  separate  property  ceases  on  the    '^^^^^' 
wife's  death,  and  consequently  the  right  of  the  husband  accrues,      kit^^j. 
just  as  if  the  separate  use  had  never  existed.    If  the  undis- 
posed of  property  consists  of  choaea  in  OsCtion,  the  equitable 
interest  of  the  husband  vests  on  the  death  of  the  wife." 

Of  coui^e,  such  choaes  in  action  could  be  recovered  only  by 
the  legal  personal  representative  of  the  wife,  but  the  husband 
when  living  is  absolutely  entitled  to  be  constituted  such  legal 
personal  representative. 

Such  being  the  history  of  the  law  in  England,  let  us  look  at 
the  state  of  the  statute  law  in  this  Province,  £y  26  Geo.  3, 
cap.  11,  sec  14,  similar  provision  for  the  distribution  of  intes- 
tates' effects  was  made,  as  was  made  by  the  22  &  23  Car.  2,  and 
by  the  17th  section  it  was  declared  that  "  nothing  in  this  Act 
contained  shall  be  construed  to  extend  to  the  estates  of  femes 
covert,  who  shall  die  intestate,  but  that  their  husbands  may 
demand,  and  have  administration  of  their  rights,  credits  and 
other  personal  estates,  and  recover  and  enjoy  the  same  as  they 
might  have  done  heretofore." 

This  was  the  state  of  the  statute  law  when  the  Revised 
Statutes  were  passed  in  1854.  In  the  revision  then  made  the 
second  section  of  cap.  Ill  was  a  substantial  re-enactment  of  sec* 
14  of  26  Geo.  3,  cap.  11,  with  some  alterations  of  phrase- 
ology, but  there  was  no  provision  corresponding  to  sec.  17 
of  26  Geo.  3,  cap.  11,  and  the  26  Geo.  3,  cap.  11,  was  wholly 
repealed. 

Cap.  Ill  of  the  Revised  Statutes  is  (so  far  as  it  bears  on  the 
point  in  question)  substantially  re-enacted  by  the  Consol.  Stat.> 
cap.  78.  Section  1  relates  to  the  division  of  the  real  estate  of 
intestates,  and  begins  thus:  —  "  When  any  person  shall  die  in- 
testate, his  real  estate  shall  be  divided,"  etc.  Sees.  4  and  5  relate 
to  the  distribution  of  personal  property.  Sec.  4  begins  thus : — 
"  The  surplusage  of  the  personal  estate  shall  be  distributed  by 
the  Judge  of  Probate  in  manner  following." 

It  was  contended,  and  apparently  with  reason,  by  Mr.  WeUa, 
that  the  words  at  the  beginning  of  section  1,  "  When  any  per- 
son shall  die  intestate,"  are  to  be  considered  as  if  repeated  at 
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^^^*       the  beginning  of  sec.  4,  although  such  construction  rests  upon 

In  re       implication. 

"  The  portion  of  sec.  4  bearing  upon  the  present  case  is  as  fol- 

^^^-  lows :  —  "If  there  be  no  children,  nor  any  legal  representatives 
of  them,  one  moiety  of  such  surplusage  shall  be  allowed  to  the 
widow,  and  the  residue  be  distributed  equally  amongst  the 
next  of  kindred  of  the  intestate  in  equal  degree,  and  those 
who  legally  represent  them,  ♦  ♦  ♦  ♦  ^nd  if  there 
be  no  widow,  all  such  surplusage  shall  be  distributed  equally 
amongst  the  children  ;  and  if  no  child,  to  the  next  of  kindred 
in  equal  degree,  of  the  intestate  and  their  representatives." 

The  learned  SoUcitor-Oeneral  argued  that  under  this  section 
the  husband  may  be  deemed  the  next  of  kindred  to  his  wife, 
citing  Fortre  v.  Fortre  (1) ;  but  Watt  v.  Watt  (2),  Oarrick  v. 
Lord  Camden  (S),  and  MUne  v.  Gilbert  (4),  are  conclusively  to 
the  contrary.  In  the  latter  case  Turner,  L.  J.,  says :  —  "It  has 
been  said  that  in  the  earlier  cases  upon  the  subject  an  inteipre- 
tation  has  been  put  upon  the  words  '  next  of  kin,'  as  used  in 
the  statute,  as  entitling  the  husband ;  or,  at  least,  that  he  was 
so  treated  in  the  earlier  cases.  That,  however,  is  sufficiently 
answered  by  Lord  Eldon  in  Oarrick  v.  Lord  Caviden  (3)  where 
he  says :  *  Whatever  may  have  dropped  from  Judges  describing 
the  husband  as  next  of  kin,  or  next  legal  friend  of  his  wife,  the 
tenor  and  bent  of  modern  decisions  go  to  this ;  that  if  a  hus- 
band bequeaths  to  his  next  of  kin,  that  jyriraa  facie  does  not 
include  his  wife ;  and  it  is  quite  clear,  that  if  a  married  woman 
under  a  power  by  settlement  bequeaths  to  her  next  of  kin,  it 
would  be  impossible  to  hold,  that  under  the  construction  of 
such  a  will  without  more,  the  husband  would  take,  as  sole  next 
of  kin.'  Whatever  may  be  the  dicta  in  favor  of  the  husband, 
occurring  in  the  earlier  cases  upon  the  subject,  it  appears  to 
me  that  the  whole  course  of  modem  law  upon  the  subject  leads 
to  a  different  conclusion." 

Before  considering  the  construction  to  be  placed  on  our  stat- 
ute, and  whether  or  not  it  extends  to  take  away  the  right  of 
the  husband,  it  may  be  convenient  to  refer  more  at  length  to  a 
few  cases  upon  the  nature  of  the  husband's  right.  Lord  Hard- 
wicke,  in  Humphrey  v.  BuUen  (5),  says :  "  During  the  coverture 

8)  1  Show.  851.  (8)  14  Vm.  372.  (6)  1  Atk.  46& 

)  8  Vos.  244.  (4)  23  L.  J.  Eq.  82& 
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they  are  but  one  person ;  but  when  that  is  dissolved  by  the  ^^^- 
death  of  the  wife,  the  husband  is  certainly  the  next  friend  and  Inrt 
nearest  relation,  and  has  a  right  to  administer  exclusive  of  all  ^][^^' 
other  persons.  At  common  law  no  person  at  all  had  a  right  to  Kinffj^J- 
administer,  but  it  was  in  the  breast  of  the  ordinary  to  grant 
it  to  whom  he  pleased,  till  the  statute  of.  21  Hen.  8,  which 
gave  it  to  the  next  of  kin ;  and  if  there  were  persons  of  equal 
kin,  whichever  took  out  administration  was  entitled  to  the  sur- 
plus ;  and  for  this  reason  the  Statute  of  Distributions  was  made, 
in  order  to  prevent  this  injustice,  and  to  oblige  the  administra- 
tor to  distribute.  The  husband  is  not  within  the  equity  of  the 
statute,  and  it  is  explained  besides  by  the  last  clause  of  the 
Statute  of  Frauds."  In  Watt  v.  Watt  (1),  Lord  Loughborough 
says :  "  The  description  of  the  next  of  kin  of  the  wife  can  in 
no  respect  apply  to  the  husband.  He  is  entitled  to  the  per- 
sonal property  of  his  wife  jure  mariti.  Her  personal  property 
Tests  in  him  by  the  marriage.  At  the  death  of  his  wife,  if  it 
is  necessary  for  him  to  have  an  administration  to  enable  him 
to  get  in  her  personal  property,  the  administration  granted  to 
him  is  granted  to  him  as  husband ;  and  when  you  look  at  the 
statute,  there  is  no  law  that  gives  the  husband  the  right,  by 
force  of  the  statute  to  administer  to  his  wife ;  the  husband's 
right  is  supposed  in  all  the  statutes.  The  statute  21  Hen.  8, 
cap.  5,  which  directs  who  shall  have  administration,  takes  no 
notice  of  the  husband ;  they  are  to  grant  it  to  the  widow  or 
.  the  next  of  kin.  It  takes  no  notice  of  the  widower ;  for  the 
law  gives  it  to  him ;  and  where  it  was  necessary  for  him  to 
have  the  authority  of  the  ecclesiastical  Court  to  enable  him  to 
obtain  her  personal  property,  he  had  a  right  to  do  it"  The 
Statute  of  Frauds  has  a  clause  that  the  Statute  of  Distribu- 
tions shall  not  prejudice  the  right  of  the  husband,  under  an 
apprehension  that  his  right  might  be  considered  to  be  affected 
by  that  statute. 

In  OgndVa  Ca^e  (2),  it  is  said :  "  The  administration  of  a  hus- 
band to  the  goods  of  his  wife  is  grounded  upon  this  reason, 
because  the  marriage  is  quasi  a  gift  to  him  in  law." 

In  Kent's  Commentaries,  2  volume,  page  124,  it  is  said : 
**  Under  the  statute  it  is  held  that  the  husband  is  entitled  for 

(1)  8  VeB.  244.  (2)  4  Coke  6L 


Digitized  by  VjOOQ IC 


90  NEW  BRUNSWICK  REPORTS.  [VOL. 

1890.       his  benefit  jure  mariti  to  administer,  and 'to  take  all  her  chat- 
Inrt       tels  real,  things  in  action,  and  every  other  species  of  personal 

'  property  whether  reduced    to   possession    or   contingent    or 

King^j.  recoverable  only  at  suit."  And  Blackstone,  2  volumTe,  515, 
says :  "  The  right  of  the  husband  at  Common  Law  was  not 
only  to  administer,  but  to  enjoy  exclusively  the  effects  of  his 
de'ceased  wife." 

Such  being  the  right  of  the  husband,  and  such  being  his 
right  at  the  time  of  the  passing  of  the  Revised  Statutes,  and 
this  right  not  be  taken  away  in  terms  by  our  Statute  of  Dis- 
tributions, is  it  taken  away  impliedly  ? 

It  is  a  rule  of  "construction  that  general  and  affirmative  words 
do  not  take  away  a  particular  right  or  exemption.  In  ManM- 
Held  V.  Mansfield  (1),  Bowen  L.  J.,  referring  to  a  decision  of 
his  own,  in  Reid  v.  Beid  (2),  says  :  **  The  decision  which  seems 
to  me  to  be  a  correct  decision  went  on  the  principle  that  in  the 
construction  of  statutes  you  must  not  construe  the  words  so  as 
to  take  away  rights  which  already  existed  before  the  statute 
was  passed,  unless  you  have  plain  words  which  indicate  that 
such  was  the  intention  of  the  Legislature." 

Now,  applying  that  rule  here,  it  is  clear  in  the  first  place 
(at  all  events  with  regard  to  persons  who  were  married  before 
the  revision  in  1854),  that  husbands  had  rights  of  property 
which  existed  before  the  statute  was  passed.  Those  rights 
were  held  under  the  common  law  according  to  the  authorities 
cited,  or  at  least  under  the  statute  of  31  Edward  3 ;  but  what- 
ever the  foundation  of  it,  they  were  existing  rights  in  the  hus- 
band in  the  event  of  his  wife's  death  to  her  chattels  real,  things 
in  action  and  every  other  species  of  property  whether  reduced 
to  possession,  or  contingent  or  recoverable  only  by  suit.  The 
marriage  as  expressed  in  4  Coke  57  was  "  quoLsi  a  gift  to  him 
in  law." 

Then,  this  right  thus  existing  at  the  passage  of  the  Revised 
Statutes,  the  next  question  is : — Has  the  Legislature  indicated 
by  plain  words  that  it  intended  to  take  the  right  away  ? 

Can  it  be  contended  that  the  Legislature  has  by  plain  words 
taken  the  right  away,  in  view  of  the  doubts  that  arose  upon 
the  earlier  statute  of  22  &  23  Car.  2,   and  in  view  of  the 

(1)  43  Ch.  D.  17.  (2)  81  Ch.  D.  402. 
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declaratory  legislation  to  the   contrary,  and  in  view  of  the       ^^^- 
expressions  of  the  Courts  from  time  to  time  ?  /»  re 

Thus,  Lord  Cranworth  says  of  the  Statute  of  Distributions       

in  language  already  quoted :  "  That  it  might  have  included  the  ^^^' 
husband"  —  (He  does  not  say  it  would) — "not  so  as  to  give 
him  a  right,  but  take  away  a  right  from  him."  We  have  also 
seen  Lord  Hardwicke  saying  that  "  the  husband  is  not  in  the 
equity  of  the  statute,"  and  the  opinion  of  Lord  Loughborough 
in  Watt  V.  Watt  as  already  cited  is  clear  that,  "  independent  of 
the  statute  the  husband  has  the  right  to  obtain  the  wife's  per* 
sonal  property,"  and  that  "  the  husband's  right  is  supposed  in 
all  the  statutes ; "  and  he  refers  to  the  Declaratory  Act  as  hav- 
ing been  passed  under  an  apprehension  that  the  husband's  right 
might  be  considered  to  be  affected  by  the  Statute  of  Distribu- 
tions, which  apparently  indicates  his  opinion  as  to  the  right  of 
the  husband,  notwithstanding  the  Statute  of  Distributions. 
All  this  shows  that  the  language  of  the  Statute  of  Distributions 
was  considered  as  at  least  doubtful. 

With  regard  to  the  arguments  in  Wilson  v.  Drake  (1),  there 
are  some  arguments  advanced  in  favor  of  the  husband  which 
seem  fanciful,  and  others  which  would  not  be  applicable  under 
our  statutes. 

Still,  whatever  may  be  said  of  the  weight  of  the  several  ar- 
guments on  one  side  or  the  other,  I  think  it  impossible  to  say, 
in  view  of  the  historical  aspects  of  the  matter,  that  the  words 
of  our  Statute  of  Distributions  plainly  takeaway  the  husband's 

Tight 

I  make  two  or  three  more  observations.  If  the  provisions 
in  question,  as  to  the  distribution  of  personal  property,  extend 
to  the  case  of  femes  covert  so  as  to  take  away  the  husband's 
rights  jure  mariti,  then  in  a  like  manner  (and  even  more' 
strongly  because  the  words  of  the  first  section  extend  in  terms 
to  the  ca.se  of  all  persons  dying  intestate,  while  the  said  words 
have  to  be  implied  in  the  case  of  the  distribution  of  personal 
property),  the  provisions  of  the  first  section  relating  to  the  dis- 
tribution of  real  estate  extend  to  take  away  the  husband's  right 
or  estate  of  tenancy  by  curtesy.     Can  this  be  said  to  be  done 

(1)  2  Mod.  20. 
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1890.       by  the  first  section  ?    In  Potvr^ner  v.  Raymond  (1),  the  hus- 

Inre  band's  right  is  declared. 
LEvgLAND.  j^  ^j^^  ^^^^  place,  the  references  to  the  right  of  the  widow, 
^°g'  ^'  and  to  all  possible  contingencies  that  may  arise,  and  the  entire 
absence  of  any  reference  to  the  co-relative  relation  of  the 
widower,  lead  to  the  conclusion  that  the  common  law  rights  of 
the  husband  in  respect  of  the  property  of  his  wife,  were  not 
being  dealt  with  at  all  by  the  statute.  To  illustrate  it  again, 
by  reference  to  the  first  section  regarding  the  distribution  of 
real  estate,  that  section  saves  or  acknowledges  the  widow's 
right  of  dower,  while  no  reference  is  made  to  the  husband's 
tenancy  by  curtesy.  As  this  would  seem  to  indicate  that  the 
Legislature  was  not  dealing  or  interfering  with  the  rights  of 
the  husband,  so  it  may  be  said  that  in  the  case  of  the  distribu- 
tion of  personal  property  the  studied  silence  with  regard  to 
the  well  known  rights  of  the  husband  may  seem  to  show  that 
the  Legislature  was  not  interfering  with  or  dealing  with  such 
rights.  In  view  of  the  rights  of  the  parties,  and  the  historical 
aspect  of  the  question,  can  we  suppose  that  the  Legislature 
would  alter  the  law  simply  by  reverting  to  the  language  which 
was  known  to  be  doubtful  ? 

As  to  the  contention  by  Mr.  Wells,  that  there  is  no  more  rea- 
son for  excluding  the  estates  of  femes  covert  than  the  estates  of 
unmarried  females,  I  would  say  that  the  latter  may  very  well 
be  brought  within  the  general  words  of  the  Act,  because  the 
inclusion  of  such  cases  in  the  general  terms  of  the  Act  would 
not  interfere  with  any  known  class  of  existing  rights.  The 
reason  herein  given  for  excluding  the  estates  of  fem^a  covert  ia 
inapplicable  to  the  case  of  unmarried  females.  For  these  rea- 
sons, I  think  the  husband's  right  still  exists.  It  did  not  need 
the  statute  to  give  it,  and  the  statute  has  not  taken  it  away. 

Mr.  Wells  argued  that  the  Married  Women's  Property  Act 
deals  with  the  matter  of  her  separate  property  in  a  way  to  de- 
prive the  husband  of  all  rights  whatever,  even  after  her  death, 
I  think  this  is  not  so,  and  that  the  observations  of  the  Court, 
in  Be  Lambert  (2),  are  entirely  applicable.  In  my  opinion,, 
therefore,  the  appeal  should  be  dismissed.  The  case  has  been 
ably  argued  on  both  sides.     Costs  of  both  parties  should  be^ 

0)  1  Han.  612.  (2)  39  Ch.  D.  628w 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK   REPORTS.  98 

paid  oat  of  the  estate.    The  appeal  was  eminently  proper  to       ^^^* 

be  brought.  ^«*^ 

°  Cleveland. 

Palmer  J.    The  sole  question  in  this  case  is,  whether,  when      kuw.  j. 
a  wife  dies,  the  personal  property  she  had  at  the  time  of  her 
marriage,  or  that  she  acquired  after  marriage,  otherwise  than 
from  her  husband,  goes  to  her  relations  or  to  her  surviving 
husband. 

At  common  law,  chattels  personal  belonging  to  a  wife  in  her 
own  right,  which  she  is  beneficially  possessed  of  at  the  date  of 
the  contract,  are  absolutely  bestowed  upon  the  husband :  so 
absolutely  that  such  property  can  never  revert  to  the  wife,  and 
the  representatives  of  a  married  woman  could  not  acquire  any 
legal  right  to  them,  and  a  married  woman  could  not  acquire 
any  legal  right  to  property  during  her  coverture,  and  if  she  had 
any  money  or  goods  in  her  possession,  and  she  loaned  the  one 
or  sold  the  other,  the  right  to  recover  the  debt,  or  the  value  of 
the  property  thus  parted  with,  vested  in  the  husband. 

The  right  which  the  wife  had  to  chattels  personal  outstand- 
ing, or  choses  in  action,  was  not  divested  by  the  marriage,  but 
it  was  liable  to  be  so  divested  by  an  act  done  in  the  married 
state,  that  is,  by  the  husband  reducing  them  into  possession ; 
and  in  this  way  only  could  he  divest  her  .right  of  property. 
See  Oaters  v.  Madeley  (I),  Shei^rvngton  v.  Yates  (2),  and  Prole 
V.  Soady  (3) ;  so  that  even  at  common  law  this  portion  of  the 
wife's  personal  property  would  not  pass  to  the  husband  on  her 
death,  but  would  go  to  her  administrator,  whom  the  common 
law  authorized  the  ordinary  to  appoint,  and  who  held  them 
entirely  for  his  own  use. 

Looking  at  these  well  settled  principles  of  law,  it  is  perfectly 
evident  that  any  right  which  either  the  husband  or  next  of  kin 
can  have  in  such  property,  must  be  by  virtue  of  some  statute 
law ;  it  is  not  by  the  husband's  marital  rights  at  common  law, 
and  the  next  of.  kin  had  no  rights  at  common  law. 

The  first  trace  I  can  find  in  the  English  law  of  the  husband's 
right  to  such  property,  or  indeed  any  property  that  was  vested 
in  the  wife  at  the  time  of  her  death,  is  what  was  created  by 
the  statute  of  31  Edw.  3,  which  in  effect  declared  that  the 

0)  6  M.  A  W.  428.  (2)  12  M.  &  W.  865.  (8)  L.  R.  3  Ch.  220. 
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1890.  ordinary  should  thereafter  be  bound  to  grant  administration  to 
In  re  the  next  and  lawful  friends  of  the  intestate,  and  not,  as  before, 
yLBVBLAHD.  ^  ^^^  ^  person  as  he  chose ;  and  the  courts  decided  that  the 
Palmer,  J.  husband  was  the  next  and  lawf qI  friend  of  his  deceased  wife, 
and  it  followed  that  he  was  entitled  to  have  administration 
granted  to  him,  and  upon  that  being  done  the  law  vested  in 
him  the  property  with  no  accountability  for  it.  It  followed 
that  the  husband's  right  in  the  first  kind  of  property  vested  in 
him  at  the  time  of  the  marriage  by  virtue  thereof ;  the  latter 
kind  he  did  not  so  acquire,  but  acquired  as  the  administrator 
of  his  wife.  The  first  was  his  from  the  date  of  the  contract, 
the  latter  from  the  death  of  his  wife  as  her  administrator.  In 
this  state  of  the  law  the  first  Statute  of  Distributions,  22  &  23 
Car.  2,  cap.  10,  was  passed  in  England,  which  for  the  first  time 
took  awa}'  the  beneficial  right  of  an  administrator  in  the  assets 
that  came  into  his  hands  as  such,  and  directed  him  to  distribute 
the  surplus  of  it,  after  paying  debts  and  other  charges  upon  it, 
among  the  next  of  kindred  of  the  intestate,  and  it  is  apparent, 
if  I  am  right,  that  the  husband's  right  to  it  was  solely  as 
administrator,  and  as  that  statute  directed  him  to  distribute 
the  surplus  among  the  next  of  kin,  he  would  have  been  com- 
pelled to  do  so,  and  his  beneficial  right  gone  unless  he  could 
make  it  out  that  he  was  the  next  of  kin  himself.  And  we 
accordingly  find  that  shortly  after  the  passing  of  that  statute 
the  question  came  up  and  was  debated  in  the  case  of  Wilson 
v.  Drake  (1),  in  which  there  does  not  appear  to  have  been  any 
decision ;  for  while  the  case  was  under  consideration,  a  section 
was  inserted  in  the  Statute  of  Frauds,  29  Car. '2,  cap.  3,  enact- 
ing that  nothing  in  the  Statute  of  Distributions  contained 
should  be  construed  to  extend  to  the  estate  of  femes  covert  who 
died  intestate,  but  that  their  husbands  might  demand  ajdd  have 
administration  of  their  rights,  credits  and  other  personal 
estates,  and  enjoy  the  same  as  they  might  theretofore ;  and  this 
enactment  in  the  same  terms  has  been  continued  in  the  Statute 
of  Distributions  in  England  to  this  day. 

It  will  be  observed  that  Parliament,  in  this  section,  speaks  of 
the  estates  of  femes  covert^  and  that  their  husbands  could  demand 
administration  of  such  estates.     How  could  there  be  a  more, 

(1)  S  Mod.  a). 
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certain  legislative  declaration  that  fefmes  covert  could  have    _^^-_ 
estates  that  i^equired  the   appointment   of  administrators   to       In  re 

administer  them,  and  that  such  administrator  would  have  such       ^' 

astate  as  such  administrator;  and  if  a  Statute  of  Distributions,  Pa|»»er,J- 
such  as  ours,  was  then  passed  declaring  that  all  administrators 
should  distribute  the  surplus  of  the  estate  in  their  handn,  as 
such,  among  the  next  of  kin,  there  would  be  no  way  for  any 
administrator,  be  he  husband  or  not,  to  escape  doing  so  except 
by  being  excepted  out  of  the  operation  of  such  statute.  It 
appears  to  me  that  is  the  case  with  this  husband ;  for,  by  the 
very  decree  appealed  from,  it  is  determined  that  he  has  a  sur- 
plus of  this  woman's  estate  in  his  hands  to  be  administered. 
It  may  well  be,  that  before  the  passing  of  the  Statute  of  Dis- 
tributions, and  more  especially  after  a  clause  wajs  enacted  in  a 
subsequent  statute,  not  only  that  it  should  not  apply  to  the 
estates  of  thefeiTies  covert,  but  also  that  the  husband  might 
demand  administration  of  such  estates,  that  there  would  be 
created  an  equity  in  the  husband  to  have  the  surplus,  which 
might  be  enforced  even  if  administration  was  improperly 
granted  to  any  other;  but  if  so  this  could  only  be  by  virtue  of 
being  so  excepted,  and  his  right  to  the  administration. 

Under  such  a  statute  (which  distinctly  declared  that  nothing 
in  the  Statute  of  Distributions  should  extend  to  the  estates  of 
femes  covert,  it  is  clear  that  there  would  be  nothing  to  inter- 
fere with  the  husband's  right  acquired  under  the  statute  of  31 
Edw.  3,  which  I  have  before  referred  to.  This  matter  would 
appear  to  be  abundantly  plain  if  it  were  not  for  the  dicta  of 
several  eminent  Judges  dealing  sometimes  with  matters  of  the 
right  to  the  property,  who  in  some  respects  have  confused  a 
matter  that  would  appear  to  be  on  the  surface  very  plain  and 
well  settled.  What  I  allude  to  is,  that  we  find  Lord  Thurlow, 
as  early  as  1789,  in  FettiplcLce  v.  Gorges  (1),  saying  that  the 
husband  succeeds  as  next  of  kin,  and  not  in  consequence  of  his 
marital  right 

This,  while  perfectly  correct  that  he  does  not  succeed  by 
virtue  of  his  marital  right,  but  by  reason  of  his  being  her  hus- 
band, under  the  statute  of  31  Edw.  3,  yet  is  erroneous,  for  he 
is  not  next  of  kin.     In  that,  the  learned  Lord  Chancellor  was 

a)  1  T«i.  4ft. 
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1890.       clearly  wrong ;  although  the  same  notion  is  put  forward  by  the 

Inre       Court  of  King's  Bench  in  Fortre  v.  Fortre  (1),  and  same  case 

)LBVELAND.  ^^^^  ^  Fawtvy  (2),  so  long  ago  as  33  Car.  2,  and  afterwards 

Palmer,  J.     |jy  t^^  g^me  Court  in  12  Geo.  2,  in  the  case  of  Bex  v.  Beftes- 

worth  (3).    But  nothing  is  clearer  than  that  the  husband  is  not 

next  of  kin  to  his  wife  at  all,  nor  the  wife  to  the  husband. 

The  whole  frame  of  the  Statute  of  Distributions  is  based  upon 

that  idea.     For  whatever  is  given  to  the  wife,  is  given  as  wife, 

and  not  as  kindred.     This  was  tirst  decided  in  the  case  of  Watt 

V.  Watt  (4),  which  has  been  followed  by  numberless  decisions 

and  dicta  since.    Therefore,  it  is  clear  that  with  reference  to  the 

wife's  choses  in  action,  not  reduced  into  possession,  the  husband 

can  only  claim  as  administrator  by  virtue  of  the  statute  of 

Edward,  and  must  further  claim  that  that  has  not  been  affected 

by  the  Statute  of  Distributions. 

There  was  another  principle  introduced  into  the  practical 
administration  of  the  law  —  a  doctrine  of  the  deepest  import- 
ance, which  has  been  established  by  the  Coui-t  of  Chancery  to 
enable  a  married  woman  to  enjoy  her  property  independently 
of  her  husband  —  and  the  effect  was  to  protect  her  from  the 
consequences  of  her  husband's  improvidence,  dishonesty  or  mis- 
conduct ;  and  for  this  purpose,  what  was  called  the  holding  of 
property  for  the  separate  use  of  the  wife  was  devised,  and  it  is 
easy  to  see  that  this  could  have  no  effect  upon  the  property 
after  the  death  of  the  wife,  for  whose  benefit  and  protection  it 
was  intended.  Such  separate  use  could  only  exist  in  the  mar- 
ried state,  and  it  ceased  on  the  dissolution  of  the  marriage  by 
the  death  of  the  wife,  and  therefore  the  legal  rights  of  the 
husband  were  not  encroached  upon  after  the  coverture  ceased ; 
and  by  consequence  his  position  with  reference  to  her  property, 
whether  real  or  personal,  was  the  same  as  if  it  was  never 
settled  to  her  separate  use. 

This  is  sufficiently  plain  by  reference  to  the  cases,  and  is 
of  great  consequence  as  a  key  to  the  construction  of  the 
Married  Woman's  Property  Act,  which  was  afterwards  passed. 
At  all  events,  this  was  the  state  of  the  law  in  England 
until  it  was  altered  by  what  is  called  the  Married  Woman's 

(1)  1  Show.  351.  (8)  2  Stra.  1111. 

(2)  1  Salk.  3tt.  (4)  8  Yes.  244. 
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Property    Act    in   1870,   the   principal   provision}?   of   which        ^890* 

were: —  in  re 

Cleveland. 

Sec.  1.     That  the  earnings  of  a  married  woman,  acquired  in     Palmer,  j. 
any  trade,  etc.,  carried  on  separate  from  her  husband,  were  to 
be  deemed  settled  to  her  separate  use  and  independent  of  her 
husband's  control. 

Sees.  2,  3  and  4.  Deposits  in  savings  banks,  property  in 
funds,  stock  or  shares  in  an  incorporated  company  or  a  joint 
stock  company,  shares  in  a  friendlj^  society  or  benefit  society, 
might  be  held  by  a  married  woman  for  her  separate  use. 

SeQ.  7.  Any  married  woman,  since  the  passing  of  the  Act,, 
coming  into  any  personal  property  through  an  intestate,  or  any 
sum  of  money  not  exceeding  £200,  under  deed  or  will,  shall 
hold  such  property  to  her  separate  use. 

Sec.  8.  The  rights  of  any  freehold,  copyhold  or  customary- 
hold  which  shall  descend  to  a  married  woman  after  the  passing 
of  the  Act  shall  be  for  her  separate  use. 

Sec  11.  A  married  woman  may  sue  in  her  own  name,  as  if 
a  fevie  sole,  for  any  wages,  etc.,  declared  her  separate  property, 
or  for  property  belonging  to  her  before  marriage  which  her 
husband  had  agreed  should  be  hers  after  marriage  for  her 
separate  property,  or  for  chattels,  etc.,  purchased  out  of  her 
separate  property. 

As  it  appears  to  be  carefully  drawn  so*  as  not  to  vest  this 
property  absolutely  in  the  wife,  but  only  that  it  should  be  held 
or  settled  to  her  separate  use,  which  was  a  condition  well 
known  to  the  law  as  administered  in  the  Court  of  Chancery,  it' 
would  follow  that  in  construing  the  Act  the  Courts  would 
decide  that  property  so  held,  would  be  just  the  same  as  though 
it  had  beenr  settled  to  the  separate  use  of  the  wife. 

After  this,  however,  the  Married  Women's  Property  Act  of 
1882  was  passed  in  England,  the  important  provision  of  which 
was  that  a  married  woman  should,  in  accordance  with  the  pro- 
visions x)f  the  Act,  be  capable  of  acquiring  and  holding,  by  will 
or  otherwise,  any  real  or  personal  property  as  her  separate 
property,  in  the  same  manner  as  if  she  was  eifeme  sole,  without 
the  intervention  of  any  trustee.  After  which  it  would  appear 
to  be  of  more  doubtful  construction,  whether  the  husband  could 
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Cleveland. 
Pftlmer,  J. 


conaistent  with  the  language  there  used,  have  any  interest 
Inrt  remaining  in  such  property,  either  by  virtue  of  his  common 
law  marital  rights,  or  by  virtue  of  the  statute  of  Edward,  or  by 
being  excepted  out  of  the  Statute  of  Distributions  and  be  given 
the  right  to  the  administration,  and  the  only  decision  that  has 
been  given  upon  these  questions  was  an  opinion  given  by  Stirling, 
J.,  sitting  in  the  Chancery  Division  in  Stanton  v.  Lawhert  (1) ; 
in  which  he  decides  that  that  did  not  prevent  her  undisposed 
property  devolving  upon  the  husband  at  her  death,  according 
to  the  decisions  of  ProudXey  v.  Fielder  (2) ;  Molony  v,  Ken- 
nedy (3);  Coopei*  v.  McDonald  (4.)  In  the  course  of  his  judg- 
ment he  says :  "  That  Act  .simply  confers  upon  a  married  woman 
the  capacity  to  acquire,  to  hold  and  dispose  of,  by  will  or  other- 
wise, property  the  same  as  if  a  feme  sole.  None  of  these  are 
questions,  etc.,  as  respects  the  devolution  of  property,  and  with 
these  this  Act  does  not  purport  to  deal." 

It  is  apparent  that  this  reasoning  shews  that  he  considers 
that  the  wife  owned  the  property  at  the  time  of  her  death ;  and 
if  so,  it  is  clear  that  as  the  statute  to  which  I  have  referred,  is 
not  interfered  with  by  the  Statute  of  Distributions,  as  it  is 
apparent  that  it  has  not  been  in  England,  no  other  conclusion 
could  be  arrived  at.  But  it  is  important  as  showing  that  even 
under  the  words  of  the  English  Statute,  that  learned  Judge  did 
not  think  that  such  property  was  the  husband's  by  virtue  of  his 
marital  right,  because'in  that  case  there  would  be  no  devolu- 
tion of  property ;  it  would  have  passed  to  the  husband  at  the 
time  of  the  marriage  contract,  subject,  of  course,  to  the  use  and 
disposition  of  the  wife  during  her  life ;  shewing  clearly  that 
that  learned  Judge  thought  that  his  right  to  the  property  was 
by  the  devolution  of  it  from  the  wife  to  the  husband  by  the 
death  of  the  wife,  and  not  by  reason  of  any  property  that  would 
pass  to  him  at  common  law  as  her  husband.  • 

This  brings  me  to  the  condition  of  things  in  this  Province. 
On  its  first  constitution,  the  husband's  rights  by  virtue  of  the 
statute  of  Edward  existed  here,  and  the  first  Statute  of  Dis- 
tributions was  26  Qeo.  3,  cap.  11,  the  17  sec.  of  which  enacted 
that.  "  Nothing  in  the  Act  should  be  construed  to  extend  to  the 
estates  ot  femes  co^jert  who  died  intestate,  but  that  their  hue* 

(1)  89  Ch.  D.  680.  <8)  10  Sim.  S54. 

(2)  2  Hyl.  ft  K.  57.  (4)  7  Ch.  D.  288. 
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bands  might  adminiHter  theai,  &c.,  as  they  might  have  done       ^^^' 
heretofore/'    This  state  of  the  law  was  continued,  I  beKeve,       InrB 

down  to  the  time  of  the  passing  of  the  Revised  Statutes  in       

1854,  when  the  statute  was  substantially  re-enacted  and  the  '*J^»J- 
<dd  Act  repealed,  but  the  17ih  sec  referred  to  was  repealed  and 
not  re-enacted.  Previous  to  which  time,  however,  what  was 
called  the  Married  Women's  Property  Act  was  passed,  which 
was  re-enacted  in  cap.  114  of  the  Revised  Statutes,  the  first 
section  at  which  was  as  follows :  "  The  real  and  personal  prop- 
erty belonging  to  a  woman  before,  or  accruing  after  her  mar- 
riage, e»)ept  such  as  may  be  received  from  the  husband  while 
married,  shall  be  owned  as  her  separate  property  so  as  to 
exempt  it  from  seizure  or  responsibility  in  any  way  for  the 
dd>tH  or  liabilities  of  her  husband.''  This  was  afterwards 
repealed  and  by  Consol.  Stat,,  cap.  72,  it  was  enacted :  "That 
the  real  and  personal  property  belonging  to  a  woman  before* 
or  aoerving  after  m«rmge,  except  sueh  as  may  be  reeeived 
frcmi  her  husband  while  married,  shall  vest  in  her  and  be 
owned  by  her  as  her  separate  property,  and  it  shall  be  exempt 
from  seizure  or  responsibility  in  any  way  for  the  debts  or 
liabilities  of  her  husband,  and  it  shall  not  be  conveyed, 
encumbered  or  disposed  of  during  the  time  she  lives  with  her 
husbaad,  without  her  consent"  And  the  question  now  is, 
whether  the  husband  in  sueh  case  can  have  any  property  by 
virtue  of  his  marital  rights,  or  whether  he  must  claim  it,  if 
he  has  any  claim  at  all,  by  virtue  of  his  being  administrator, 
or  whether  the  property,  if  any,  must  devolve  upon  him  upon 
the  deaUi  of  his  wife  and  through  her. 

It  will  be  observed  that  th^^  are  no  words  in  this  Act»  by 
which  tiie  wife  is  to  faav«  any  separate  use  of  the  property,  but 
whereas  the  law  before  wns  that  that  property  would  vest  in 
and  be  owned  by  th«  husband,  subject  it  might  be  to  her 
aepamte  use,  and  8«h  property  did  not  vest  in  the  wife  nor 
was  it  owned  by  her.  Now  the  plain  words  of  the  statute  says 
that  it  shall  vest  in  her  and  be  owned  by  her,  not  to  her  s^ar- 
ate  use,  but  as  her  s^iatmte  property* 

I  think  if  I  givQ  those  wwds  their  plain  meaning  it  is  impoa- 
riUe  for  any  person,  be  he  hwbaiid  or  not,  to  have  any  right 
or  pmperty  in  what  is  so  to  vest  in  and  be  owned  by  the  wife 
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1890.       as  her  separate  property.     If  I  could,  it  is  clear  that  the  hus- 

/n  Tt       band  could  have  no  right  in  that  part  of  the  personal  estate  of 

^LBVBLA    .  ^^  ^j£^  ^j^^^  consisted  of  choses  in  action,  other  than  as  admin* 

Palmer,  J.     istrator,  foundcd  on  the  statute  of  Edward.     I  admit  {quoad  all 

her  property  except  the  choses  in  action)  that  the  view  I  have  is 

founded  entirely  upon  the  construction  of  the  statute  relating 

to  the  propert}^  of  married  women  to  which  I  have  referred. 

In  construing  t.hat  statute  I  must  apply  the  rules  that  ought 
to  be  applied  to  the  construction  of  all  statutes,  indeed  of  all 
writings.  One  rule  enunciated  by  the  House  of  Lords  in  2 
Dow  fr  Clarke  489,  was  that  where  the  language  of  an  Act  is 
clear  and  explicit,  the  Coui*t  must  give  effect  to  it  whatever 
the  consequence;  and  in  that  case  it  was  said  that  the  words  of 
the  statute  speak  the  intention  of  the  Legislature.  In  other 
words,  if  the  words  used  by  the  Legislature  are  precise  and 
unambiguous,  a  court  of  law  at  the. -present  day  has  only  XA 
expound  the  words  in  their  natural  and  ordinary  meaning. 

I  do. not  think  that  Courts  are  warranted  in  surmising  from 
extraneous  circumstances  the  words  or  language  the  Legislature 
intended  to  use,  and  to  decide  that  they  did  not  use  the  lan- 
guage they  intended  to,  but  used  inappropriate  and  wrong 
language.  The  Court  must  assume  that  the  Legislature  used 
just  the  language  that  they.intended  to,  and  that  they  meant  the 
law  to  be  just  what  the  fair  meaning  of  that  language  would 
show  they  intended.  * 

It  follows  that,  in  my  opinion,  both  the  property  belonging 
to  the  wife  before  marriage,  or  accruing  after  her  marriage, 
except  that  received  from  her  husband,  as  well  as  her  choses  in 
action  not  reduced  into  possession  by  her  husband,  were  the 
separate  property  of  the  wife,  and  were  vested  in  and  owned  by 
her  at  the  time  of  her  death;  and,  in  the  language  of  the  Statute 
of  Distribution's, *  was  her  personal  estate;  and  as  she  died 
intestate,  any  surplus  thereof  remaining  in  the  hands  of:  the 
adnrinistrator  after  payment  of  her  debts  and  other  diarges; 
i«  aptly  described .  by  the  words  of  the  4th  sec.  of  cap.  78,r 
Consol.  Stat.,  which  says  that  the  surplusage  of  the  personal 
estate  of  the  intestate  (which  by  the  first  section  is  defined  to 
be  any  person  who  shall  die  intestate)  shall  be.  distributed  by- 
the  *Judge  of  Probate  in  the  manner,  therein  directed,  and  L 
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think  the  Court  is  only  following  the  plain  directions  of  the       ^^^' 
Legislat-ure  by  directing  it  shall  be  so  distributed.  In  re 

The  great  weight  of  the  argument  for  the  husband  has  been  '''^^'^^^ 
addressed  to  the  fact  that  the  Statute  of  Distributions  did  not,  ^"^^  •'^• 
and  ought  not  to  be  so  construed  as  to  interfere  with  his  mari- 
tal rights.  In  the  view  I  take,  this  is  an  entire  misapprehen- 
sion. I  do  not  think  that  such  statute  at  all  interferes  with 
the  husband's  marital  rights.  I  do  not  see  how  it  could  do  so, 
for  such  marital  rights  are  rights  and  property  acquired  by 
virtue  of  the  marriage  at  the  time  of  the  marriage  contract, 
and. there  are  no  such  rights  except  such  as  pass  from  the  wife 
to  the  husband  by  virtue  of  that  contract. 

I  have,  I  think,  above  correctly  and  fully  stated  the  whole 
of  what  such  rights  are.  Thereafter,  all  the  property  so  acquired 
was  Hie  husband's  and  not  the  wife's,  and  therefore,  if  she 
afterwards  died  intestate  it  would  be  impossible  for  such  to  be 
the  property  of  a  person  dying  intestate;  simply  for  the  reason 
that  it  was  not  her  property  at  all.  But  we  are  dealing  with 
what  was  this  woman's  property  when  she  died  intestate ;  and 
what  marital  rights  can  have  to  do  with  that,  if  the  husband 
himself  at  the  time  of  the  death  of  his  wife  had  no  interest 
whatever  in  it,.  I  am  at  a  loss  to  understand.  As  I  have  said, 
you. will  find  Judges  and  authors  in  England,  often  carelessly 
stating  the  right  of  the  husband  to  the  property  of  the 
wife,  which  could  only  be  her  choses  in  action  that  he  had  not 
reduced  into  poas&ssion;  some  supposing  that  it  had  its  origin  in 
the  marital  rights  of  the  husband  at  common  law,  and  others  by 
virtue  of  the  statute  of  Edward  3,  as  though  his  exact  rights 
at  common  law  and  under  the  statute  of  Edward  were  in 
dispute,>or  were  at  all  doubtful.  When,  I  venture  to  affirm, 
there  was  nothing  that  was  better  understood  than  exactly 
what  those  rights  were;  for  marital  rights  were  wholly  given 
by  the  common  law,  and  were  exactly  as  I  have  before  stated 
and  nothing,  more.  When  a  wife  died  having  choses  in  action, 
the  property  of  which  had  not  passed  to  the  husband  by  virtue 
of  the  marriage,  because  be  had.  not  reduced  them  into  posses- 
sioUi  they  wtot  to  the  Crown,  or  rather  to  the  adn»inistrator 
appointed  by  the  Crown.  He  alone  could  collect  them,  and 
he  was  not  obliged  to  account  for  them  to  any  one. 
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^^^>«  Therefore,  quoad  those,  there  was  not  a  scintilla  of  right  to 

In  re       them  in  the  husband  at  common  law  which  vested  them  in 

/    TKLAHD.  ^^  administrator,  and  he  alone  could  sue  for  them.    Then 

^^^°*^'  ^'     came  the  statute  of  Edward  by  which  the  husband  was  given 

right  to  the  administration,  and  by  consequence  as  long  as  there 

was  no  obligation  to  account  for  them  he  had  them,  like  any 

other  administrator,  foi'  his  own  use.     What  his  martial  rights 

had  to  do  with  it,  except  so  far  as  his  being  the  husband  gave 

him  the  right  to  the  administration,  it  is  impossible  to  eon* 

ceive.     It  may  be  that  it  is  not  a  very  inaccurate  expression  to 

say  that  he  had  them  by  virtue  of  his  common  law  marital 

right,  because  that  right  made  him  next  friend,  and  then  the 

statute  of  Edward  gave  the  next   friend  the  right  to  the 

administration. 

Why  was  anybody  entitled  to  administration  ?  It  could  only 
be  because  the  wife  died  intestate  having  some  estate  to  be 
administered.  Under  such  circumstances,  if  a  statute  had 
been  passed  by  which  all  administrators  instead  of  keeping  the 
property  for  themselves  were  bound  to  administer  the  estate  by 
fii'st  paying  the  intestate's  liabilities  and  then  dividing  the 
balance  among  the  next  of  kin,  how  could  such  administrator 
defeat  the  plain  words  of  the  Act,  unless  there  was  a  clause  in 
such  an  Act,  that  although  other  administrators  should  so 
administer,  the  husband,  when  administrator,  should  be  excepted 
out  of  its  operation  ?  It  matters  not  whether  the  husband's 
right  was  at  common  law  or  under  the  statute  of  Edward,  if 
he  held  the  propel  ty  an  administrator,  and  all  administrators 
were  bound  to  distribute  the  property  that  came  into  their 
hands  as  such  amongst  the  next  of  kin ;  how  could  be  be 
exempted  unless  it  was  done  by  virtue  of  a  clause  so  exempt^ 
ing  him  from  the  operation  of  the  Act,  which  is  the  case  in 
England  ?  And  is  it  not  evident  that  the  husband  would  not 
be  obliged  to  distribute  the  estate  of  his  wife  there,  even  if  he 
had  not  the  slightest  interest  in  it  other  than  as  administrator? 
By  the  order  of  the  Judge  of  Probate  in  this  case  it  was 
adjudged  that  the  respondent,  Cleveland,  had  money  in  his 
hands  as  administrator  as  the  surplus  of  the  estate:  if  so,  I  can- 
not  see  how  it  is  possible  that  he  is  not  compellable  to  distribute 
it  among  the  next  of  kin,  when  the  statute  has  declared  that  he 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS.  103 

shall.     If  it  was.  his  by  virtue  of  his  marital  rights,  this  deter-       ^^^- 
mination  of  the  Judge  of  Probate  is  wrong,  and  it  appears  to       In  re 
me  that  the  respondent  should  have  appealed  from  that  de-    '^'^"'^^ 
cision,  for  as  it  stands  he  is  estopped  from  saying  that  he  has  it     ^*i^«^  •'• 
not  as  administrator,  but  in  his  own  right. 

These  considerations  reduce  the  claim  of  the  next  of  kin  to 
this:  as  to  the  property  tliat  would  have  passed  to  the  husband 
by  virtue  of  the  marriage  contract,  or  that  would  have  so  passed 
as  acquired  during  marriage,  the  husband  clearly  has  the 
right  to  it,  unless  such  right  is  interfered  with  by  the  Married 
Women's  Property  Act.  With  reference  to  her  choses  in  action 
not  reduced  into  passession  before  her  death,  if  there  never  had 
been  any  Married  Woman's  Property  Act  at  all,  he  has  no 
right  to  them  except  as  administrator.  Then  as  to  the  claim 
to  the  property  which  vests  in  the  wife  under  the  Married 
Women's  Property  Act,  whether  any  right  to  it  vests  in  the 
husband  at  all,  is  a  question  of  construction  of  that  Act.  As  I 
said  before,  I  cannot  see,  if  the  property  vests  in  the  wife  and 
is  her  separate  property,  how  that  property  or  any  part  of  it 
or  any  interest  in  it  can  vest  in  the  husband.  Before  the  Act, 
the  wife  had  no  legal  existence,  and  was  totally  incapable  of 
acquiring  property  of  any  kind,  and  her  husband  was  sub- 
stitute for  her.  After  the  Act,  that  disability  was  removed, 
she  was  made  capable  of  owning  the  property,  and  the  Act 
declared  that  it  would  vest  (equivalent  to  wholly  vest),  in  her ; 
and  to  make  its  meaning  beyond  all  question,  and  to  show  that 
the  Legislature  did  not  intend  that  there  should  be  any  joint 
property,  it  declared  it  should  be  her  separate  property. 

This  property,  it  appears,  she  could  dispose  of  by  will,  but  of 
course  in  her  life  time,  under  certain  restraints,  nothing  in 
which  would  indicate  any  idea  of  want  of  property  but  merely 
a  supervision  over  her  mode  of  disposing  of  her  property, 
because  the  same  restraints  is  upon  the  disposition  of  her  real 
estate. 

The  first  Act  goes  on  to  state  that  the  object  of  putting  the 
property  in  the  wife  was  to  prevent  it  being  seized  for  her 
husband's  debts,  and  there  has  been  an  argument  attempted 
that  this  would  qualify  the  character  of  the  property  vested  in 
her,  but  I  cannot  see  any  necessity  for  that  construction.     The 
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^S^'       object  of  the  Legislature,  among  other  things,  may  have  been 

In  re       that  still  the  property  would  vest  in  her  alone  instead  of  her 
Cleveland,  jj^gj^j^jj^  .  j^^j.  j^q^^  %wen  that  argument  fails,  for  the  Act  is 
^^^^  J-     changed  in  the  Consolidated  Statutes  and  the  words  used  are 
"  and  it  shall  be  exempt,"  etc.,  instead  of  "  so  as  to  be  exempt." 
Again,  it  is  argued  that  the  Act  makes  a  difference  between 
the  property  of  a  married  woman  abandoned,  or  deserted,  or 
'    compelled  to  support  herself  and  living  apart  from  her  hus- 
band, and  the  property  acquired  and  belonging  to  her  before 
marriage  and  after  marriage  when  living  with  her  husband. 
I  can  find  no  difference  in  the  vesting  her  title  to  the  prop- 
erty.    The  Act  uses  the  same  words  in  both  cases.     It  is  true 
that  in  the  former  case  she  is  authorized  to  sue  without  her 
husband,  and  also  dispose  of  her  property  without  her  hus- 
band ;  but  I  cannot  see  that  the  husband  has  any  more  right 
to  the  property  in  the  one  case  than  the  other. 

Sib  John  C.  Allen,  C.  J.  It  is  not  disputed  that  if  the  law 
bearing  on  this  case  had  continued  as  it  was  immediately  after 
the  passing  of  the  Act  26  Geo.  3,  cap.  11,  sees.  14  and  17, 
regulating  the  distribution  of  the  personal  estates  of  persons 
dyiiig  intestate,  there  would  have  been  no  doubt  as  to  the  right 
of  the  husband  of  Mrs.  Cleveland,  to  the  whole  of  the  personal 
estate  to  which  she  was  entitled  at  the  time  of  her  death. 

The  14th  section  contains  substantially  the  provisions  of  the 
sixth  and  seventh  sections  of  the  English  Statute  of  Distribu- 
tions, 22  &  23  Car.  2,  cap.  10 ;  and  the  17th  section,  adopting 
the  words  of  29  Car.  2,  cap.  3,  sec.  25,  which  was  passed  to 
remove  doubts  as  to  the  husband's  right  to  the  effects  of  his 
deceased  wife  under  the  Statute  of  Distributions,  declares  that 
''  nothing  in  this  Act  (26  Geo.  3  cap  11)  contained  shall  be  con- 
strued to  extend  to  the  estates  of  femes  covert  who  shall  die 
intestate,  but  that  their  husbands  may  demand,  and  have  ad- 
ministration of  their  rights,  credits,  and  other  personal  estates, 
and  recover  and  enjoy  the  satne  as  they  might  have  done 
heretofore." 

Under  that  statute,  if  a  wife  died  leaving  chosea  in  action 
not  reduced  into  pos'^ession  by  her  husband,  he  would  have  the 
right  to  administration,  and  as  her  administrator  he  would 


Digitized  by  VjOOQ IC 


XXIX.]  .      NEW  BRUNSWICK   REPORTS.  105 

take  the  property  for  his  own  benefit;   but  he  would  take  it       ^890. 
as  husband,  jure  mariti,  and  not  as  next  of  kin  to  his  wife,       In  re 
which  he  is  not.     Watt  v.  Watt  (1) ;   Betta  v.  Kimpton  (2);  ^^^l^^'^- 
Wms.  Exor's.,  (7th  ed.)  1489 ;  2  Kent's  Com.  136.  ^"f^llf  ''• 

The  Statute  26  Geo.  3,  cap.  11,  remained  in  force  till  1854, 
when  it  was  repealed  by  the  Revised  Statutes,  the  111th 
chapter  of  which  in  providing  for  the  distribution  of  the  per- 
sonal estate  of  intestates,  omits  all  reference  to  the  rights  of  a 
husband  in  his  deceased  wife's  estate,  as  provided  for  in  the 
17th  section  of  26  Geo.  3,  cap.  11,  and  after  stating  the  mode 
of  distribution  between  the  widow  and  children  (if  any)  of  an 
intastate,  declares  thai  if  there  be  no  widow,  all  the  surplusage 
of  the  personal  estate  shall  be  distributed  among  the  next  of 
kindred  in  equal  degree  of  the  intestate,  and  their  representa- 
tives. 

Before  this,  in  1851,  an  Act,  14  Yic,  cap.  24,  was  passed  "  to 
secure  to  married  women  real  and  personal  property  held  in 
their  own  right." 

The  first  section  of  that  Act  declared  that  "  the  real  and  per- 
sonal property  belonging  to  a  woman  before,  or  accruing  in  any 
way  after  marriage,  except  as  hereinafter  excepted,  shall  be 
owned  as  her  separate  property,  and  shall  be  exempt  from 
seizure,  execution,  attachment,  detention  or  responsibility  in 
any  way  for  the  debts  or  liabilities  of  her  husband,  and  shall 
not  be  conveyed,  mortgaged,  encumbered,  or  disposed  of  with- 
out her  full  consent  or  concurrence,  testified  by  her  being  a 
party  to  the  instrument  conveying,  &c.,  and  duly  acknow- 
ledged," &C.  (The  i*emainder  of  the  section  does  not  affect  the 
present  case.) 

The  second  section  provides  that  the  exemption  thereinbefore 
stated  shall  not  extend  to  property  received  by  a  married 
woman  from  her  husband  during  coverture. 

The  fourth  section  declares  that  nothing  in  the  Act  con- 
tained shall  affect  the  right  of  dower  of  any  woman  in  the 
property  of  her  husband ;  *'  or  the  right  'of  any  husband  in  the 
property  of  his  wife,  otherwise  than  as  herein  expressly  pix)- 
vided." 

When  the  statutes  were*  revised  in  1854,  the  Act  14  Yic.  cap. 

0)  8  Yes.  244.  (2)  2  R  ft  Ad.  273. 
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1890.  24,  was  repealed ;  and  the  114th  chapter  of  the  Revised  Stat* 
Jni-e  utes,  treating  of  the  real  and  personal  property,  of  married 
LKVKLAND.  ^Qjjjgjj^  enacted  as  follows  in  the  first  section : — "  The  real  and 
Aiien^.  J.  personal  property  belonging  to  a  woman  before,  or  accruing 
after  marriage,  except  such  as  may  be  received  from  the  hus- 
band while  married,  shall  be  owned  as  her  separate  property 
so  as  to  exempt  it  from  seizure  or  responsibility  in  any  way 
for  the  debts  or  liabilities  of  her  husband,  and  shall  not  be 
conveyed,  encumbered  or  disposed  of  without  her  consenty"* 
&c.,  (following  the  words  of  the  first  section  of  24  Vic,  cap.  24.) 

This  section  was  apparently  intended  to  contain,  in  sub^ 
stance,  all  the  provisions  of  the  first,  second,  and  fourth  sections 
of  the  14  Vic,  cap.  24,  except  that  part  of  section  four  relating 
to  dower. 

I  think  the  14  Vic,  was  not  intended  to  interfere  with  the 
marital  rights  of  a  husband  in  his  wife's  property,  except  so  far 
as  to  exempt  it  from  seizure  or  responsibility  for  his  debts. 
The  4th  section  expressly  limits  it  to  that ;  and  therefore  while 
that  Act  was  in  foi-ce,  on  the  death  of  the  wife,  the  personal 
property  which  had  belonged  to  her,  vested  absolutely  in  her 
husband  jure  mariti. 

I  also  think  there  is  nothing  in  the  first  section  of  Chap.  114 
of  the  Revised  Statutes  requiring  a  different  construction  from 
that.  The  words  of  that  section  are :  "  shall  be  owned  as  her 
separate  property  so  as  to  exempt  it  from  seizure,''  &c  That 
is,  for  the  purpose  of  exempting  it  from  seizure  for  her  hus* 
band's  debts,  it  is  her  separate  property ;  but  in  other  respects, 
the  common  law  rights  of  the  husband  in  his  wife's  personal 
property  remained  as  they  were  before  the  Act  passed. 

If  the  Legislature  had  stopped  there,  I  should  not  have  had 
any  difficulty  in  holding  that  the  surviving  husband  was  entitled 
to  the  personal  property  which  had  belonged  to  his  wife,  though 
it  was  held  as  her  separate  property  during  their  joint  lives, 
unless  the  Statute  of  Distributions  has  taken  away  that  right 

Chapter  114  of  the  Revised  Statutes  was  repealed  in  1876 
by  the  Consolidated  Statutes,  the  72nd  chapter  of  which  enacts 
as  follows :  —  "  The  real  and  personal  property  belonging  to  a 
woman  before,  or  accruing  after  marriage,  except  such  as  may 
be  received  from  her  husband  while  married,  shall  vest  in  her 
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and  be  owned  by  her  as  her  separate  property,  and  it  shall  be       ^^^* 
exempt  from  seizure  or  responsibility  in  any  way  for  the  debts       Inre 
or  liabilities  of  her  husband,  and  it  shall  not  be  conveyed,      '^"'*'"^' 
encumbered  or  disposed  of  during  the  time  she  lives  with  her    ^'^^^  ^ 
husband,  without  her  consent,  testified,  if  real  property,  by  her 
being  a  party  to  the  instrument  conveying,  encumbering,  or 
disposing  of  the  same,  duly  acknowledged  as  provided  by  the 
laws  for  regulating  the  acknowledgments  of  married  women; 
and  after  her  abandonment  or  desertion  by  her  husband,  or 
upon  her  being  compelled  to  support  herself,  or  upon  her  living 
separate  and  apart  from  her  husband,  not  wilfully  and  of  her 
own  accord,  although  neither  deserted,  nor  abandoned  by  him> 
then  her  real  and  personal  property  may  be  disposed  of  as  pro* 
vided  for  in  this  Chapter,  as  if  she  were  a  feme  sole,  but  her 
separate  property  shall  be  liable  for  her  own  debts  contracted 
before  marriage,  and  for  judgments  recovered  against  her  hu8« 
band  for  her  wrongs." 

The  second  section  enacts,  that  in  case  of  desertion  or 
abandonment  of  any  married  woman  by  her  husband,  or  of  her 
living  separate  and  apart  from  him  not  wilfully  and  of  her  own 
accord,  although  neither  deserted  nor  abandoned  by  him,  she 
may  sue  in  her  own  name  for  services  performed  by  her,  and 
debts  due  to  her;  that  her  husband  shall  not  have  power  to 
release  or  discharge  her  claims,  and  that  the  provisions  of  the 
section  shall  apply  irrespective  of  whether  the  rights  and  prop- 
erty of  the  woman  accrued  before  or  after  her  marriage,  or 
before  or  after  the  desertion  or  abandonment  by  her  husband, 
or  of  her  living  separate  and  apart  from  him. 

The  third  section  declares  that  when  any  married  woman 
abandoned  or  deserted  by  her  husband,  or  compelled  to  support 
herself,  or  living  separate  and  apart  from  her  husband  as  in 
the  first  section  stated,  shall  own  or  acquire  any  property,  it 
shall  be  at  her  disposal,  and  shall  not  be  subject  to  the  debts, 
interference  or  control  of  her  husband,  but  may  be  disposed  of 
by  her  by  deed  or  will,  without  the  consent  of  her  husband,  in 
the  same  manner  as  if  she  were  hfeme  sole;  and  that  from  the 
time  of  any  such  desertion,  etc.,  all  her  property,  whether  ac- 
quired before  or  after  marriage,  or  before  or  after  such  deser- 
tion, etc.,  shall  vest  in  her  as  if  she  were  a  feme  sole. 
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^^^*  The  fourth  section  declares  that  the  husbainl  of  any  woman 

•   In  re       SO  abandoned  or  deserted,  or  living  separate  and  apart  from 

LKYgLAWD.  jj^^  husbandj^  or  compelled  to  support  herself,  shall  not  have  or 

AUen^.  J.     acquire  any  estate,  right,  title  or  interest  in  or  to  any  of  her 

property,  whether  acquired  before  or  after  such  abandonment, 

etc.,  and  that  a  conveyance  by  her  of  any  such  property  shall 

be  good  and  effectual  without  her  husband  joining  therein; 

but  this  is  not  to  apply  to  property  acquired  from  her  husband 

during  the  marriage,  or  earned  by  her  before  desertion  and 

abandonment,  etc. 

Now,  it  will  be  observed  that  there  is  a  marked  difference 
between  the  language  used  in  the  first  section  as  to  the  tenure 
by  which  a  married  woman  holds  her  separate  property,  and 
the  language  used  in  the  third  and  fourth  sections  in  respect 
to  her  property.  In  the  first  section  it  is  no  doubt  said  that 
her  property  is  to  vest  in  her,  and  be  owned  as  her  separate 
property,  exempt  from  her  husband  s  debts ;  but  it  is  not  said, 
as  it  is  in  the  other  sections,  that  she  is  to  hold  it  as  if  she  was 
a  feme  sole,  or  that  she  may  dispose  of  it  by  will  or  deed  with- 
out the  consent  of  her  husband.  The  distinction  between  the 
rights  of  married  women  in  their  separate  properties  under  the 
first  section,  and  their  rights  under  the  third  and  fourth  sec- 
tions are  very  clear.  Under  the  first  section,  I  think  the 
marital  rights  of  the  husband  are  only  suspended  during  the 
life  .of  his  wife,  and  that  on  her  death,  his  marital  rights  revive, 
and  the  property  devolves  just  as  if  her  separate  estate  had 
never  existed.  There  is  no  provision  in  the  first  section  au- 
thorizing a  married  woman  to  dispose  of  her  property  without 
the  consent  of  her  husband,  or  vesting  it  in  her  in  the  same 
manner  as  if  she  were  el  feme  sole;  and  the  fact  of  such  an  im- 
portant difference  between  the  first  section  and  the  other  sec- 
tions makes  it  evident  to  me  that  the  Legislature  did  not  intend 
to  deprive  the  husband  absolutely  of  his  marital  rights  in  his 
wife's  property,  except  in  the  cases  mentioned  in  the  third  and 
fourth  sections. 

It  is  a  rule  .in  the  construction  of  statutes  that  the  whole  of 
the  Act  must  be  considered,  and  not  one  part  of  it  only  by  itself. 
In  Co.  Litt.  381  a,  it  is  said  that  "  it  is  the  most  natural  and 
genuine  exposition  of  a  statute  to  construe  one  part  of  the 
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statute  by  another  part  of  the  same  statute;  for  that  bept  ex-        ^^^' 
presses  the  meaning  of  the  makers."    Again,  in  the  LiTicoln       In  re 
College' Gdse  (1)  it  is  said  "  the  office  of  a  good  expositor  of  an    ^-^^f^^^' 
Act  of  Parliament  is  to  make  construction  on  all  the  parts    ^"^°»  ^-  ^* 
together,  and  not  of  one  part  only  by  itself." 

If  these  rules  of  construttion  are  applied  in  the  present  case, 
it  must  be  evident  that  the  Legislature  did  not  intend  by  the 
first  section  of  cap*  72  to  do  anything  more  than  to  exempt  the 
separate  property  of  a  married  woman  frotti  seizure  and  respond 
sibility  for  her  husband's  debts ;  nor  to  interfere  with  the  hus- 
band's right  to  it  on  her  death:  If  that  was  not  the  only  in- 
tention, why  was  language  so  very  different  used  in  the  other 
sections  of  the  chapter  which  deal  with  cases  whfere  a  woman 
is  deserted  or  abandoned  by  her  husband,  or  is  compelled  to  ' 
maintain  herself?  Why  were  the  words  "as  if  she  were  a 
feme  sole  "  omitted  from  the  first  section,  but  used  in  the'  third? 

The  question  of  the  effect  of  •"  The  Mariied  Women's  Prop* 
erty  Act,  1882,"  in  England,  has  been  receiitly  considered  in 
the  case  of  Stanton  v.  LamheH  (2)  where  it  was  held  that  that 
Act  had  notultered  the  devolution  of  the  undisposed  personalty 
of  a  married  woman  ;  and,  thei^fore,  that  on  her  death,  with- 
out disposing  of  her  separate  personalty-  th^  qoaKty  of  sepa-^ 
rate  personaity  ceased,  and  the  right' of  the  husband 'to  thi 
undisposed  personalty  accrued  as  if  the  iseparate  use  of  the 
wife  had  never  existed.  ' 

The  section' of  the  Married  Women's  ^Prbperty  Act  under 
which  that  case  was  decided;  declares  that  "a  married  woman 
shall,  in  accordance  with  the  provisions  of  this  Act,  be  capable 
of  acquiring,  hoidiiig,  and'  disposing  by  will  or  otherwise  of  any 
real  or  personal  jproperty  as  her  separate*  property,  in  the  same 
manner  as  if  she  were  a  feme  soZe,^  without  iJhe 'intervention  of 
any  trustee."       '  n   ;^  ♦;  /    ■   .    .,  ? 

So,  in  the  priesent  case,  I  think  that  tha^  quality 't>l  separate 
property  which^the  Wife  had  under  the -first i^ectioii  of  cAp.72-, 
ceased  on  her  deHth,  and  that  the  right  of'  the  htisband  thed 
accrued  just  ias-if  her  separate' estate  had  n6Ver  existed. 

I  will  now  consider  how  far  the  repeal  x)f  the  17th  section  of 
the' Act  26  Geo.  "8,  c.  11,  affects  thfe  question  in  thi&  ^ease. 

(1>  8  Rep.  686.  (2)  39  th.  D.  626. 
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*^^'  It  was  contended  on  tho  part  of  the  next  of  kin,  that  the 

In  re       effect  of  not  re-enacting  that  section  in  the  subsequent  Actn  be- 

LBvaLAND.  £^j^^  referred  to,  is  that  now  the  personal  estate  of  a  married 

^"•"'^  '•    woman  devolves  on  her  death  upon  her  next  of  kin  under  the 

Statute  of  Distributions,  Consol.  Stat.,  c  78,  sec  4. 

I  do  not  think  that  the  law  is  clear  that  but  for  the  25th 
section  of  the  Statute  of  Frauds,  from  which  the  17th  section 
of  our  Act  26  Qeo.  3,  c.  11,  was  copied,  the  personal  property 
of  a  married  woman  would,  on  her  death,  vest  in  her  next  of 
kin,  to  the  exclusion  of  her  husband. 

In  Humphrey  v.  BuUen  (1),  where  the  question  was  whether 
the  administrator  de  bonis  non  of  the  wife,  or  the  admin- 
istrator of  the  husband,  was  entitled  to  a  legacy  given  to 
the  wife,  and  which  was  unpaid  at  the  time  of  her  death,  the 
Lord  Chancellor  said  :  —  "I  think  clearly  it  was  a  vested  inter- 
est in  the  husband,  and  therefore  his  administrator,  as  bis  rep- 
resentative,  is  entitled  to  it  without  being  obliged  to  make 
distribution ;  for  the  husband  is  not  within  the  equity  of  the 
Statute,  [of  Distributions]  and  it  is  explained  besides  by  the 
last  clause  of  the  Statute  of  Frauds.  *  *  «  Notwithstanding,  by 
the  rules  of  the  common  law  the  administrator  of  the  wife  is  en- 
tided  to  it,  being  a  '  chose  in  action '  not  received  or  got  in  by 
the  husband  in  his  life  time,  yet  equity  will  consider  such  ad- 
ministrator as  a  trustee  for  the  administrator  of  the  husband  ; 
for  the  husband  having  an  absolute  right  to  it  by  surviving  hia 
wife,  his  administrator  ought  to  have  the  benefit  of  it" 

So,  in  Wutt  y.  Watt  (2)  the  Lord  Chancellor  says  that  the 
husband  is  entitled  to  the^personal  property  of  hiS"  wife  jur€ 
maritii  that  her  personal  property  vests  in  him  by  the  mar- 
riage. That  at  the  death  of  the  wife,  if  it  is  necessary  for  bim 
to  hav^e  administration  to  enable  him  to  get  in  her  personal 
property,  the  administration  is  granted  to  him  as  husband* 
That  the  husband's  right  is  supposed  in  all  the  statutes.  That 
the  Statute  of  Frauds  had  a  clause  that  the  Statute  of  Dis* 
tiibutions  should  not  prejudice  the  right  of  the  husband; 
under  an  apprehensioa  that  his  right  might  be  considered  to  be 
affected  by  that  statute. 

Now,  I  gather  from  these  cases,  that  withont  the  S5th  see* 

(l)lAtk.l6a  (98V«t.M4. 
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tion  of  the  Statute  of  Frauds,  the  right  of  the  husband  to  the ^^^ 

personal  property  of  his  deceased  wife,  would  have  belonged       in  rt 
ix^YAmjurerfiaribi^  and  not  to  her  next  of  kin;    that  that    ''*^^^^^' 
section  was  only  declaratory  of  what  the  law  was,  and  not  the    ^"^"'^-  *^' 
introduction  of  any  new  law. 

The  husband  is  not  named  in  the  Statute  of  Distributions. 
It  applies  only  to  a  widow  and  children  and  next  of  kin.  As 
the  Lord  Chancellor  said  in  Hwmpkrey  v.  BvJIen,  the  husband 
is  not  within  the  equity  of  the  Statute  of  Distributions. 

In  1  Roper  on  Husband  and  Wife,  204,  it  is  said  that  mar- 
riage is  a  qualified  gift  to  the  husband  of  his  wife's  ehoses  in 
action,  oamely,  on  condition  that  he  reduce  them  into  pos- 
Bemaa  during  its  continuance ;  for  if  he  happen  to  die  before 
his  wife  without  having  reduced  stich  property  into  possession, 
she,  and  not  his  personal  ropresentatives,  will  be  entitled  to  it : 
citing  Co.  Lit  S51. 

But  if  the  husband  survive  his  wife,  then  he,  as  her  admin- 
]strator>  will  be  entitled  to  all  her  personal  estate  which  con- 
tanued  in  action,  or  was  unrecovered  at  her  death.  And 
although  he  die  before  all  such  property  be  recovered,  yet  his 
next  of  kin  will  be  entitled  to  it  in  equity.     1  Roper,  205. 

The  right  to  administration  follows  the  right  to  the  estate ; 
and  therefore  the  husband  as  administrator  was  entitled  to  all 
his  wife's  personal  property  whether  reduced  into  possession, 
or  recoverable  by  action  or  suit. 

In  Williams  on  Executors,  7th  ed.  410,  it  is  said  that  "  the 
right  of  a  husband  to  be  the  administrator  of  his  wife,  belongs 
to  him  exclusively  of  all  other  persons,  and  the  ordinary  has 
no  power  of  election  to  grant  it  to  any  other.  The  foundation 
of  this  claim  has  been  variously  stated  :  By  some  it  is  said  to 
be  derived  from  the  statute  of  31  Eidw.  3,  on  the  ground  of 
the  husband's  being  the  next  and  most  lawful  friend  of  his 
wife ;  while  there  are  other  authorities  which  insist  that  the 
husband  is  entitied  at  common  law,^'ure  Tnariti,  and  inde- 
pendently of  the  statutes.  But  the  right,  however  founded,  is 
now  unquestionable,  and  is  expressly  confirmed  by  the  statute 
29  Car.  2,  cap.  3." 

In  Com.  Ingest  **  Administrator,"  (B.  6),  it  is  said  that  if  a 
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^890.      feme  covert  die  intestate,  administration  shall  be  granted  to  the 

In  rt       husband  de  jure. 

I After  a  careful  consideration  of  the  question  raised  in  this 

Aiien^.  J.  ^ji^g^  I  am  of  the  opinion  that  the  Statute  of  Distributions  does 
not  apply  to  a  case  where  a  married  woman  dies  entitled  to 
personal  property,  leaving  a  husband  surviving ;  but  that  he  is 
entitled  to  it  jure  TruiHti ;  and  that  his  right  does  not  depend 
upon  the  l7th  section  of  the  Act  26  Geo.  3,  cap.  11,  which  was 
copied  substantially  from  the  25th  section  of  the  29  Car.  2, 
cap.  3,  which  was  only  passed  to  remove  any  doubts  that  might 
exist  as  to  a  surviving  husband  being  affected  by  the.  Statute 
of  Distributions ;  and  as  said  by  the  Lord  Chancellor  in  Watt 
V,  Wdttf  "under  an. apprehension  that  his  right  might  be  con- 
sidered to  be  affected  by  the  statute." 

It  follows  from  this  view  of  our  statutes,  and  from  the  Eng- 
lish cases  on  the  subject,  that  the  husband's  right  to  his  deceased 
wife's  chosea  in  action  does  not  depend  upon  the  17th  section 
of  our  first  Statute  of  Distributions,  and  that  the  omission  of 
the  Legislature  to  re-enact  that  section,  does  not  atTect  the 
rights  of  the  husband  in  this  case. 

I  think  the  appeal  should  be  dismissed,  and  that  the  costs  of 
all  parties  should  be  paid  out  of.  the  estate  —  the  question 
involved  being  a  new  and  important  one. 

Wetmore  and  FitASER,  J  J.,  concurred  in  the  judgment  of  the 
majority  of  the  Court. 

Appeal  disiniaaed.* 


'  Affirmed  on  appeal  by  the  Supreme  Court  of  Canada.    Latnb  v.  Clcoeland,  19  Oau.  S.  C.  R.  7& 
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Ex    PARTE    FOLEY.  1889^ 

October  10. 
Spirituous  Liquors  —  Right  of  Local  Legislature  to  prohibit  sale  of — 
BriUsh  Nortfi  America  Act,  1867. 

A  mandamns  was  granted  to  compel  the  Coancil  of  a  Municipality  to  hear  and 
determine  upon  an  application  for  a  license  to  sell  spirituous  liquors  under 
The  Liquor  License  Act,  1887  (Vic.  50  c.  4),  where  the  Council  had  refused 
to  do  so  on  the  ground  that  a  majority  of  the  rate-payers  of  the  Parish  for 
which  the  license  was  sought,  had  petitioned  against  it  as  provided  for  by 
section  31  of  the  Act. 

JReg,  V.  Justices  of  Kings  (2  Pugs.  535)  followed. 

On  the  first  day  of  Hilary  Terra,  1889,  Rand,  on  behalf  of 
William  P.  Foley,  obtained  a  rule  nisi  for  a  mandamus  to  com- 
pel the  Council  of  the  Municipality  of  Gloucester  to  hear,  and 
determine  upon,  his  application  for  a  license  to  sell  spirituous 
liquors,  by  retail,  in  the  Parish  of  Caraquet,  under  The  Liquor 
License  Act,  1887,  (50  Vic.  cap.  4). 

The  Council  refused  to  consider  the  application,  on  the 
ground  that  they  had  no  power  to  grant  the  license  by  reason 
of  sec.  31  of  the  Act  —  a  majority  of  the  ratepayers  in  the 
parish  for  which  the  license  was  sought,  having  petitioned 
against  it.  It  appeared  that  the  applicant  had  complied  with 
the  provisions  of  the  Act,  and  was  entitled  to  have  his  applica- 
tion heard  and  determined,  if  the  Council  were  not  prevented 
from  so  doing  by  reason  of  the  petition  of  the  ratepayers. 

It  was  submitted  that  section  31  was  ultra  vires  of  the  Local 
Legislature,  under  the  British  North  America  Act.  Reg.  v. 
The  Justices  of  Kings  (1),  and  Ex  parte  Danaher  (2),  per  Palmer 
and  King,  JJ.,  were  referred  to. 

Section  31  enacts :  *'  No  license  shall  be  granted,  if  a  ma- 
jority of  the  ratepayers  in  any  city  or  incorporated  town  or 
parish  petition  against  it." 

February  16,  1889.  JBZair,  A.  G.,  showed  cause.  The 
following  authorities,  which  will  be  found  in  the  cases  de- 
cided on  the  British  North  America  Act,  1867,  collected  by 
Cartwright,  shew  that  the  Local  Legislature  has  power  to  pass 
the  section   restricting   the   granting  of    licenses:    Keefe   v. 

(1)  2  Pug».  536.  (2)  27  X.  B.  Rep.  564. 

Vol    XXIX,  N.  B.  ReporU.  8 
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18S^ McLennan  (1) ;  BUndn  v.  Corporation  of  Qvsbec  (2) ;  Poulvn 

ExjKirte  V.  Corporation  of  Quebec  (3) ;  Corporation  of  Three  RivetB  v. 
Foley.  Svlte  (4) ;  In  re  Slavvn  and  the  Corporation  of  the  ViUage  of 
OriUia  (5);  L*  Union  8L  Ja^cques  de  Montreal  v.  BeLide  (6)> 
Citizens  Insurance  Company  of  Canada  v.  Parsons  (7); 
Hodge  v.  The  Queen  (8).  The  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  the  case  under  The  Dominion 
Liquor  License  Act  (46  Yic.  cap.  30),  and  the  Act  in  amend- 
ment thereof,  is  a  clear  authority  in  favor  of  the  validity  of 
the  section. 

Band,  in  support  of  the  rule.  The  case  of  Beg.  v.  The  Jus- 
tices of  Kings  has  not  been  overruled  by  any  of  the  cases  referred 
to,  and  is  conclusive  as  to  section  31  being  vZtra  vires. 

Cur.  adv.  vuU. 

Sir  John  C.  Allen,  C.  J.  We  think  that  this  case  is  gov- 
erned by  Beg.  v.  The  Justices  of  Kings.  The  rule  for  a  man- 
damus must  be  maxle  absolute. 

Rule  absolute.* 


lg9Q  O'BRIEN,  Appellant,  and  MILLER,  Respondent. 


February  15.  ^^^^^  ^ji^er  (R.  S.  C,  c.  96)^Ex  officio  a  Justice  of  the  Peace^ 
Trespass  —  Notice  of  Action. 

Where  a  fishery  officer  nnderThe  Fisheries  Act  (K.  S.  C.  cap.  95,  sec.  12)  had 
improperly  seised  a  (joantity  of  fish  as  being  illegally  caaght  with  seines : 

HMt  in  an  action  against  the  officer,  that  as  he  was  acting  as  a  fishery  officer 
in  seizing  the  fish,  and  not  as  a  Justice  of  the  Peace,  ex  oMdo,  under  Thi 
Fisheries  Act,  he  was  not  entitled  to  notice  of  action  under  The  Consdl. 
Statutes,  cap.  90. 

This  was  an  appeal  from  the  Gloucester  County  Court. 
The  action  was  brought  to  recover  the  value  of  a  quantity 
of  smelts  which  had  been  seized  at  the  railway  station  in 


Rum.  a  Chet.  6. 
Que.  L.  R.  18. 
Oui.  &  C.  R.  185. 


(4)5L«;alNewB,830.  (7)  7  App.  Cm.  98. 

<5)861L  C,  Q.  a  160.  (8)9  App.  Cttt.  117. 

(e)i^R.flP.c.8i. 


<Sm  Exparts  Danaher (17  Can.  &  a  R.  44.) 
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Saint  John,  by  the  appellant,  a  Fishery  overseer,  under  "The       l^^* 
Fifiheries  Act,"  (R.  S.  C.  cap.  95),  while  they  were  being  shipped     O'Bwkn 
by  the  plaintiff,  from  Bathurst  to  Boston,  U.  S.   The  defendant  .  miller. 
pleaded  the  general  issue  by  statute,  relying  on  Consol.  Stat. 
cap.  89,  sec  2,  and  Rev.  Stat,  of  Canada,  cap.  95,  sec.  12,  and 
gave  several  notices  of  defence,  which  were  in  substance,  that 
the  smelts  had  been  caught  with  seines,  contrary  to  the  pro- 
visions of  "  The  Fisheries  Act,"  and  the  regulations  made  there- 
under ;  that  they  were  illegally  in  the  possession  of  the  plain- 
tiff;  and  that  the^  defendant  in  his  official  capacity,  lawfully 
seized  them,  under  the  statute.     The  jury  found  that  the  smelts 
were  caught  by  hooks  and  lines,  and  rendered  a  verdict  for 
the  plaintiff  for  $55.50.    In  answer  to  a  question  submitted  to 
them  by  the  learned  County  Court  Judge,  they  found  that  the 
defendant,  in  seizing  the  smelts,  honestly  believed  that  he  was    • 
acting  in  the  discharge  of  bis  official  duty  as  fishery  officer, 
and  within  his  duty. 

The  defendant  afterwards  moved  at  Chambers,  to  set  aside 

the  verdict,  and  to  have  a  nonsuit  entered  ;  which  was  refused. 

• « 

February  4,  1890.  E.  McLeod,  Q.  C,  in  support  of  the 
appeal.  The  defendant  being  a  fishery  officer,  acting  under 
the  provisions  of  Rev.  Stat.  Can.  cap.  95,  is  protected  by 
Consol.  Stat  cap.  89,  and  is  not  liable  to  an  action.  He  is  also 
by  the  Act  ex  officio  a  Justice  of  the  Peace,  and  as  such  would 
be  entitled  under  Consol.  Stat.  cap.  90  to  a  notice  of  action* 
No  notice  was  given.  The  jury  having  found  that  the  defend- 
ant, when  he  seized  the  fish,  honestly  believed  that  he  was 
acting  in  the  discbarge  of  his  official  duty  under  the  statute, 
and  the  evidence  showing  that  such  a  state  of  things  existed 
as  would  justify  such  belief,  he  would  be  entitled  to  a  notice* 
Ghimherlava  v.  Kimg  (1) ;  Sdmts  v.  Judge  (2). 

p.  X.  Hanington,  Q.  C,  contra.  The  defendant  in  doing  the 
acts  complained  of,  was  simpfy  acting  as  a  seizing  ofiicer.  He 
did  not  act  nor  profess  to  act  as  a  Justice  of  the  Peace,  and 
therefore  a  notice  of  action  was  not  necessary.  No  judicial 
act  is  complained  of.     Venning  v.  Steadman  (3),  is  entirely 

(1)  L.  B.  6C.  p.  474.  (8)L.  R  6Q.  B.  784.  (S)  90an.  &  C.  R.a06. 
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__1890^    applicable.     In  that  case  it  was  held  that  the  defendant,  act- 
0*Brien     ing  as  a  Dominion  officer,  was  not  entitled  to  notice  of  action. 


V, 

Miller. 


McLeod,  Q.  C,  in  reply.  In  Vennvng  v.  SteadToan^  the 
Court  held  that  the  order  in  Council  under  which  the  defend- 
ant acted,  was  ultra  vires  of  the  Governor  Geneitd,  and  for 
that  reason  a  notice  of  action  was  not  necessary. 

Cur,  adv.  vult 

On  a  later  day  in  Term,  the  Chief  Justice  stated  that  the 
Court  (Palmer  and  Fraser,  JJ.,  taking  no  part),  were  of  the 
opinion  that  the  defendant  was  lia,ble,  and  that  in  doing  the 
acts  complained  of,  he  was  acting  in  the  capacity  of  a  Fishery 
officer,  and  not  as  a  Justice  of  the  Peace,  and  therefore  was 
not  entitled  to  a  notice. 

Appeal  dismissed  wiOi  costs. 


1800.  O'DOHERTY  v.  BICKFORD. 


February  4- 


Practice — Action  brought  in  County  Court  and  transferred  to  Supreme 
Court — Amount  recovered  vdthin  tlie  jwrisdictum  of  County 
Court  —  WJieUier  certificate  for  costs  can  he  granted. 

Where  an  action  of  assumpsit  brought  in  the  County  Court  was  transferred  to 
the  Supreme  Court  by  the  County  Court  Judf^e,  and  no  greater  amount  was 
recovered  than  might  have  been  recovered  in  the  County  Court,  the  plaintiff 
is  entitled  to  Supreme  Court  costs  without  a  certificate  of  the  Judge.  (Wet- 
more,  J.,  dubitanif.) 

The  action  not  having  been  *' brought "  in  the  Supreme  Court,  is  not  a  case 
where  a  certificate  can  be  granted,  under  the  Act  49  Vic.  c.  18. 

October  11,  1887.  E.  B,  Smith,  on  behalf  of  the  defendant, 
obtained  a  rule  nisi  for  a  review  of  the  taxation  of  costs  in 
this  cause,  on  the  ground  that  the  plaintiff  was  not  entitled  to 
Supreme  Court  costs. 

The  action  was  brought  on  a  promissory  note  in  the  County 
Court  of  Westmorland,  but  during  the  progress  of  the  trial  the 
Judge  of  the  County  Court  considered  the  title  to  land  came 
in  question,  and  thereupon  transferred  the  case  to  the  Supreme 
Court  under  the  power  given  to  him  by  section  45  of  the 
County  Courts  Act  (Consol.  Stat.,  cap.  51).     On  the  trial  in 
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this  court  the  title  to  land  was  not  brought  into  question  in  ^^^'  _ 
any  way,  and  a  verdict  was  found  for  the  plaintiff  for  $22.  O'Doherdt 
It  was  submitted  that  if  the  County  Court  Judge  considered  bicmobd. 
the  subject  matter  of  the  suit  was  not  within  the  jurisdiction  of 
the  County  Court,  and  transferred  the  cause  to  the  Supreme 
Court,  although  improperly,  it  was,  so  far  as  relates  to  proceed- 
ings after  the  transfer,  to  be  treated  in  all  respects  as  if  originally 
brought  in  that  Court.  By  Act  45  Vic.  cap.  9  sec.  7  as 
amended  by  49  Vic.  cap.  18  sec.  6  it  is  provided  that  if  in  any 
action  brought  in  the  Supreme  Court  that  could  have  been 
brought  in  a  County  Court,  the  plaintiff  recover  no  greater 
amount  than  might  have  been  recovered  in  a  County  Court,  he 
will  not  be  entitled  to  Supreme  Court  costs  unless  the  Judge 
shall  certify  that  there  was  good  cause  for  bringing  the 
action  in  the  Supreme  Court.  This  was  not  a.  case  in  which 
the  Judge  could  grant  such  a  certificate,  as  the  action  was  not 
"  brought "  in  the  Supreme  Court,  and  therefore  the  plaintiff 
was  only  entitled  to  costs  according  to  the  table  of  fees  in 
County  Courts.     Good  v.  Merrithew  (1)  was  referred  to. 

Feburary  4, 1890.  D,  L.  Hanington,  Q.  C,  shewed  cause. 
By  the  statute  of  Gloucester,  the  plaintiff,  in  all  actions  in 
which  he  recovers  damages,  is  also  entitled  to  his  costs  of  suit 
The  Acts  45  Vic,  cap.  9,  sec.  7,  and  49  Vic,  cap.  18,  sec  6  only 
apply  to  causes  brought  in  the  Supreme  Court.  This  action 
was  not  "  brought "  in  this  Court,  but  in  the  County  Court, 
and  section  46  of  the  County  Courts  Act  declares  that  after  the 
proceedings  have  been  transmitted  under  the  order  transferring 
the  cause  to  the  Supreme  Court,  the  cause  "  shall  thereupon 
be  dealt  with  "  in  that  Court.  The  words  "  dealt  with  "  are 
broad  enough  to  embrace  all  proceedings,  including  the  taxation 
of  costs.  The  cause  cannot  go  back  to  the  County  Court, 
as  there  is  no  authority  in  a  case  like  the  present  for  taxing  the 
costs  according  to  the  scale  of  fees  in  the  County  Court. 

Blair,  -4.  G.,  in  support  of  the  rule.  The  order  of  the 
Judge  transferring  a  case  to  the  Supreme  Court  places  it  in 
the  same  position  as  if  originally  brought  in  that  Court,  and  if 

(1)  24  N.  B.  Rep.  160. 
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1B90.  the  order  was  improperly  made,  the  statute  regulating  costs  in 
0*DoHiKTY  the  case  of  a  suit  being  improperly  brought  in  the  Supreme 
BicKTORD.  Court  will  apply.  (Wetmore,  J.  Why  did  the  defendant  not 
appeal  from  the  order  of  the  County  Court  Judge  ?)  It  was 
equally  the  right  of  the  plaintiff  to  appeal,  and  he,  having 
acquiesced  in  the  order,  can  only  get  such  costs  as  he  would 
have  been  entitled  to  if  he  had  brought  his  action  in  the 
Supreme  Court  The  costs  in  the  County  Court  up  to  the 
time  of  the  transfer  are  provided  for  by  sec.  45  of  cap.  51 
Consol.  Stat.;  and  the  Act  contemplates  that  the  cost  of  the 
proceedings  in  the  Supreme  Court  shall  be  according  to  the 
provisions  of  the  statutes  regulating  costs  in  that  court 

Sir  J.  C.  Allen,  C.  J.  I  think  there  is  no  reasonable  doubt 
about  this  case. 

The  plaintiff  brought  his  action  in  the  County  Court,  which 
prima  facie  was  the  proper  Court;  but  during  the  progress  of 
the  trial  the  Judge  of  the  County  Court  considered  that  the 
title  to  land  came  in  question,  and  thereupon  transferred  the 
case  to  this  Court,  under  the  power  given  to  him  by  the  45th 
sec.  of  the  County  Courts  Act. 

It  may  be  that  either  party  might  have  appealed  against 
that  decision,  but  neither  of  them  did  so ;  and  therefore  it  may 
be  taken  that  the  case  was  properly  transferred  to  this  Court 

Under  these  circumstances,  I  think  the  plaintiff  would  be 
justified  in  saying  that  he  need  not  appeal  against  the  order, 
because,  as  he  had  not  "  brought  **  his  action  in  this  Court, 
there  was  no  statute  which  deprived  him  of  Supreme  Court 
costs. 

If  the  plaintiff  had  brought,  his  action  in  this  Court,  he  could 
only  have  taxed  County  Court  costs,  unless  he  obtained  the 
Judge's  certificate  that  there  was  good  cause  for  bringing  the 
action  in  this  Court ;  but  no  such  certificate  could  have  been 
granted  in  this  case,  because  this  action  was  not  brought  in 
this  Court  The  words  of  the  Act  45  Vic,  cap.  9,  sec.  7,  as 
amended  by  49  Vic,  cap.  18,  sec  6,  are :  "  If  in  any  action 
brought  in  the  Supreme  Court  that  could  have  been  brought 
in  a  County  Court,  the  plaintiff*  shall  recover  no  greater  amount 
than  might  have  been  recovered  in  a  County  Court,  he  shall 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK   REPORTS.  119 

be  allowed  costs  according   to  the  table  of  fees  in  Connty  ^^90» 

Courts,  and  no  more ;  unless  the  Judge  who  tried  the  case  shall  O'Dohbrty 

certify  that  there  was  good  cause  for  bringing  the  action  in  bickford. 

the  Supreme  Court."  ^^  —  ^ 

Unless  that  Act  applies  to  this  case— and  I  am  satisfied  it  

does  not — there  is  no  Act  which  deprives  the  plaintiff  of 
Supreme  Court  costs. 

King  and  Tuck,  JJ.,  concurred. 

Wetmore,  J.  I  am  inclined  to  think  that  the  plaintiff 
having  chosen  to  submit  to  the  order  of  the  County  Court 
Judge  transferring  the  cause  to  the  Supreme  Court,  cannot 
DOW  object  to  the  effect  of  the  order ;  and  that  the  case  should 
be  dealt  with  as  if  originally  brought  in  the  Supreme  Court. 
I  do  not  wish  to  dissent,  but  I  have  great  doubts  whether  the 
plaintiff  is  entitled  to  more  than  County  Court  costs. 

Rule  discharged  without  costs. 


NOONAN,  Appellant,  and  THE  BANK  OF  BKITISH  NORTH 


1S90. 


AMERICA,  Respondent.  February  15. 

Practice  —  County  Cowri  —  Postponing  tried  on  usual  terms  of 
paying  costs  —  Settlement  of  cause  after  service  of  order  —  Power 
of  Judge  afterwards  to  vary  order  so  as  to  include  tfie  costs  of 
opposing  postponement. 

The  trial  of  a  cause  in  the  County  Court  was  postponed  hy  the  Judge  "  on  the 
usual  terms  of  paying  costs."  The  order  served,  directed  the  defendant  to 
"pay  to  the  plaintiff  any  costs  he  had  heen  put  to  in  preparing  for  triaL'' 
The  parties  then  settled  the  cause  on  the  terms  that  the  defendant  should 
pay  the  taxable  costs;  but  before  the  costs  were  taxed,  the  County  Court 
Judge,  on  applicaiion  of  the  plaintiff,  amended  his  order  so  as  to  include 
the  plaintiff's  costs  of  opposing  the  postponement. 

HtJd^  that  the  original  order  having  been  acted  upon,  the  Judgje  had  no  power 
afterwards  to  vary  it,  even  though  it  did  not  express  his  intention  on  the 
motion  for  the  postponement. 

This  was  an  appeal  from  the  NoHhumberland  County 
Court. 

The  appellant  (the  defendent  below),  in  an  action  broufi^ht 
by  the  respondent,  applied  to  the  County  Court  Judge  after 
notice  of  trial,  and  obtained  an  order  on  the  23rd  July,  1888^ 
postponing  the  trial  from  the  July  term  of    the  Court  for 
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1890.    ^  which  the  notice  was  given,  until  the  following  October  term, 

NooNAN     "  on  the  usual  terms  of  paying  costs."     The  order  was  after- 

The  Bank  op'^*^^^^  drawn  up  by  the  defendant's  attorney,  and  presented  to 
British  the  Judge  for  his  signature.  On  reading  the  order,  the  Judge 
ERICA.  expressed  some  doubts  as  to  whether  the  terms  stated  in  it, 
sufficiently  expressed  the  intention  of  the  order  as  made  by 
him.  The  terms  in  the  order,  as  drawn  up,  were  these :  "  I  do 
order  that  defendant  do  pay  to  the  plaintiffs  any  costs  they 
may  have  been  put  to  in  preparing  for  trial  of  the  cause  at 
the  approaching  July  term."  After  the  service  of  the  order, 
the  parties  settled  the  cause  on  the  terms,  among  others,  that 
the  defendant  should  pay  the  plaintiffs  their  taxable  costs. 
The  plaintiffs'  attorney  on  making  up  his  costs,  claimed  the 
costs  of  opposing  the  application  to  postpone  the  trial,  includ- 
ing a  counsel  fee  thereon,  for  which  he  had  obtained  a  fiat. 
Having  learned  from  the  defendant's  attorney,  that  he  would 
resist  the  allowance  of  the  costs  of  the  postponement,  the 
plaintiffs'  attorney  did  not  submit  the  costs  to  the  clerk  for 
taxation ;  but  on  the  2nd  November,  1888,  took  out  a  sum- 
mons calling  upon  the  defendant  to  shew  cause  why  the 
form  of  the  order  of  the  23rd  July, "  should  not  be  amended 
by  more  plainly  and  clearly  expressing  the  purpose,  meaning 
and  intention  of  the  order  as  made  and  explained  at  the 
time  of  the  postponing  the  said  trial;  and  why,  for  this  purpose, 
there  should  not  be  added  to  the  said  order  at  the  end  thereof, 
these  words  '  and  also  the  usual  costs  of  opposing  the  appli- 
cation to  postpone,  including  any  counsel  fee  allowed  or  to  be 
allowed  by  the  Judge  to  the  plaintiffs'  counsel,  on  argument  at 
Chambers  in  opposing  the  application;'  or  such  other  words  as 
may  be  fitting  to  express  the  real  meaning  of  the  order  made." 
This  summons  was,  after  argument,  made  absolute  by  order 
dated  23rd  November;  and  the  order  of  23rd  July,  was 
amended  by  adding  the  words  proposed  in  the  summons. 
From  that  order  the  present  appeal  was  taken. 

January  30, 1890.  Geo.  F.  Gregory,  in  support  of  the  appeal. 
The  first  order  was  in  effect,  what  is  admittedly  the  order 
made  by  the  County  Court  Judge,  that  is,  "on  the  usual  terms 
of  paying  costs."    Under  that  order  it  would  have  been  a 
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question  for  the   taxing  oflScer  as   to   what   costs  could   be       ^S^* 
obtained.     The  second  order  goes  much  further.     It  gives,  not     Noonan 
only  the  costs  that  the  plaintiff  may  have  been  put  to  in  pre-  x^s  bank  of 
paring  for  trial,  but  the  casts  of  opposing  the  application  for  ^^^^^f 
postponement.    The  latter  costs  do  not  form  any  part  of  what      erica. 
is  known  as  "  usual   terms."     Arch.  Pr.  (11th  ed.),  1478.     The 
Judge  having  made  one  order,  the  matter  was  res  judicata,  And 
he  had  no  power  to  alter  or  add  to  his  judgment.     Even  if 
he  could  do  so,  the  application  therefor  must  be  made  within 
a  reasonable  time,  and  before  the  order  has  been  acted  upon. 
Arch.  Pr.  (11th  ed.),  1597;   Gordon  v.  HaU  11) ;   Avery  v. 
United  States  (2) ;  Lcmder  v.  Gordon  (3);  Tormney  v.  White  (4); 
Lady  De  la  Pole  v.  Dick  (5).    Here,  the  order  had  been  acted 
upon  in  the  settlement  of  the  cause.     There  is  nothing  in  the 
proceedings  to  shew  that  there  was  any  intention  or  under- 
standing that  the  defendant  was  to  pay  the  costs  of  opposing 
the  application,  or  that  the  judgment  given  was  to  that  effect,  or 
80  intended  or  understood,  or  even  asked  for  by  the  plaintiffs 
at  the  argument.     The  cause  had  been  settled  on  the  basis  of 
the  order  as  made,  and  the  plaintiffs  are  estopped  from  claim- 
ing any  addition  to  the  order,  no  matter  what  was  intended  by 
the  judgment  given ;  and  the  Court  was  without  any  further 
jurisdiction  over  the  parties  or  the  aubject  matter,  except  to 
enforce  the  order  already  made. 

Jordan,  contra.  The  second  order  only  altered  the  form  of 
the  first  order,  and  did  not  in  any  way  affect  or  add  to  the 
judgment  as  given  by  the  County  Court  Judge.  As  to  the 
delay  in  applying  for  the  amendment,  the  County  Court  Judge 
"was  satisfied  that  the  delay  had  been  satisfactorily  accounted 
for,  and  this  Court  has  no  power  to  review  his  decision  in  this 
respect  It  is  also  submitted  that  this  is  not  a  case  for  appeal. 
There  was  no  decision  on  a  point  of  law.  Ex  parte  Brown  (6); 
Ex  parte  McCvUey  (7).  The  second  order  is  in  the  terms  of 
the  judgment  of  the  Judge  upon  the  application  for  the  post- 
ponement, and  no  point  of  law  arises  by  reason  of  the  order 
being  now  altered  so  as  to  agree  with  the  judgment.      The 


(1)  11  W.  R.  28L  (4)  3  H.  L.  Cm.  4fi 

<S)  12  Wall  804.  <&)  29  Cb.  D.  851. 

(3)  7  M.  ft  W.  21&  (6)  25  N.  B.  Rep.  61 


.  R.  28L  (4)  3  H.  L.  Cm.  49.  (7)  4  P.  &  B.  87. 

I.68& 
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1890. 


order,  as  originally  taken  out,  was  drawn  improperly,  and 

NooNAN     might  be  amended  at  any  time,   until  the  costs .  were  taxed 

The  ^k  of  under  it     The  proper  time  to  raise  the  objection  to  the  form 

BRrrisH     of  the  order  was  not  at  the  taxation  of  the  costs,  as  then  the 
North  aM' 

ERICA.      plaintiffs  would  have  been  met  with  an  order  on  its  face,  only 

giving  the  costs  of  preparing  for  trial.     Where  an  order  is 

irregularly  or  inadvertently  taken  out,  the  Judge  has  power  to 

make  it  right    See  HaU  v.  West  (1). 

Gregory,  in  reply.  Appeals  have  been  allowed  in  a  number 
of  cases  of  the  same  character  as  the  present  Harnett  v. 
Wry  (2) ;  Hcmington  v.  Stewart  (3)  ;  Gregory  v.  McQtiade  (4). 

CW.  adv.  mit. 

The  judgment  of  the  Court  was  now  delivered  by 

Sir  John  C.  Allen,  C.J.  We  think  that  the  application 
to  amend  the  first  order  was  made  too  late,  even  if,  as  taken 
out,  it  did  not  fully  express  the  intention  of  the  County  Court 
Judge  on  the  motion  for  the  postponement.  The  plaintifis, 
after  being  served  with  the  order,  went  on  and  made  a  settle^ 
ment  of  the  suit  with  the  defendant,  and  it  must  be  assumed 
that  the  settlement  was  made  with  a  full  knowledge  of  the 
order.  The  original  order  having  been  acted  upon,  the  Judge 
had  no  power  afterwards  to  vary  it.  The  appeal  must  be 
allowed  with  costs. 

Appeal  allowed  with  coats. 


(I)  1  D.  &  L.  412.  (3)  1  Pug*.  24& 

<2)  25  N.  B  Rep.  25&  (4)  3  Pngt.  1. 
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Ex  PARTE  WALLACE.  October  10. 

Summary  Convictions  Act  —  Conviction  adjudging  a  penalty  and  costs 
—  Who  entitled  to  receive  tfiem. 

The  penalty  and  costs  adjudged  to  be  paid  by  a  conviction  under  The  Sum- 
mary Convictions  Act,  must  be  paid  to  the  convicting  Justice,  and  not  to  the 
prosecutor. 

Per  Palmsb  J.,  that  the  costs  may  be  paid  to  the  prosecutor. 

This  was  an  application  to  a  Judge  at  Chambers  for  an  order 
for  the  discharge  of  one  William  Wallace,  a  prisoner  confined 
in  the  Westmorland  County  ga,ol  under  a  warrant  of  commit- 
ment upon  a  conviction  for  a  violation  of  the  second  part  of 
the  Canada  Temperance  Act. 

It  appeared  from  the  affidavits  that  the  conviction  was  in 
the  form  (J.  1)  given  by  the  Summary  Convictions  Act  (R.  S.  C. 
cap.  178)  which,  after  setting  forth  the  offence,adj[udged  "the  said 
William  Wallace,  for  his  said  offence,  to  forfeit  and  pay  the  sum 
of  fifty  dollars,  to  be  paid  and  applied  according  to  law,  and 
also  to  pay  to  the  said  Busba  Reed  (the  prosecutor)  the  sum  of 
five  dollars  for  his  costs."  That  a  warrant  of  distress  for  the 
purpose  of  levying  the  penalty  and  costs  was  issued  and  re- 
turned unsatisfied,  and  a  warrant  of  commitment  was  then 
issued,  on  which  Wallace  was  arrested.  Previous  to  his  arrest 
be  had  paid  the  ptosecutor  the  amount  of  the  penalty  and 
costs.  The  warrant  of  commitment  was  in  the  form  (N.  5) 
given  in  the  Summary  Convictions  Act,  and  directed  the 
keeper  of  the  gaol  to  imprison  the  defendant  for  75  days,  un- 
less the  penalty  and  costs  were  sooner  paid  to  him. 

The  only  question  was  whether  the  defendant  had  a  right  to 
pay  the  prosecutor  the  money,  and  thereby  deprive  the 
magistrate,  who  made  the  conviction,  of  the  power  to  imprison 
him. 

The  matter  having  been  referred  to  the  Court, 

October  26, 1888,  Geo.  W.  Allen  argued  for  the  defendant. 
He  was  fully  justified  in  paying  the  prosecutor  the  amount  of 
the  penalty  and  costs,  and  such  payment  was  a  bar  to  any  fur- 
ther proceedings   upon   the  conviction.    The  magistrate  can 
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Wallace. 


1889.  only  move  at  the  instance  of  the  prosecutor.  Parliament  ba» 
&iTparu  placed  a  ca.se  tried  under  the  Summary  Convictions  Act» 
in  the  same  position  as  a  civil  suit ;  and  the  magistrate  has  no 
jurisdiction  to  proceed  upon  the  return  of  the  warrant  of  dis- 
tress except  on  motion  of  the  prosecutor.  This  must  be  true 
■as  to  the  costs  at  least,  which  are  adjudged  to  be  paid  to  the 
prosecutor.  Having  paid  the  costs,  he  is  no  longer  liable  to  be 
imprisoned  the  full  75  days,  and  the  keeper  has  no  power  to 
divide  the  term  of  the  imprisonment.  Unless,  therefore,  the 
costs  are  again  paid  he  must  remain  in  gaol. 

J.  A,  VanWaH,  contra.  The  prosecutor  has  no  power  to 
stay  the  proceedings  after  the  magistrate  has  once  acquired  juris- 
diction. The  moment  the  defendant  is  once  before  the 
Court,  the  magistrate  may  proceed  in  his  absence,  and  in  the 
absence  of  the  prosecutor.  Sees.  41  and  49  of  the  Summary 
Convictions  Act.  See  also  Bradahaw  v.  Vaughton  (1).  This 
does  away  with  the  contention  that  the  case  is  like  a  civil  suit. 
The  magistrate  is  the  only  person  authorized  to  receive  the 
penalty  and  costs.  If  the  amount  is  recovered  under  the  war- 
rant of  distress,  the  officer  having  the  warrant  must  pay  the 
money  to  the  magistrate  that  he  may  pay  and  apply  the  same 
as  the  law  directs.  The  direction  in  the  warrant  of  distress  is 
also  that  the  constable  shall  proceed  to  sell  unless  the  several 
sums  (the  penalty  and  costs)  are  paid  to  him.  Even  if  the  de- 
fendant has  a  right  to  pay  the  prosecutor  his  costs,  each  day 
of  the  imprisonment  being  equally  for  the  costs  and  for  the 
penalty,  the  payment  of  any  part,  or  the  whole  of  either  the 
penalty  or  the  costs,  does  not  relieve  him  from  any  portion  of 
the  imprisonment.  If  he  paid  the  fifty  dollars  to  the  keeper  of 
the  gaol,  or  had  rightly  paid  the  costs  to  the  prosecutor,  then 
he  might  get  his  discharge  on  habeas  corpus. 

Out,  adv.  wjit. 

The  following  judgments  were  now  delivered : 

TxjCK;  J.  In  this  case  the  defendant  was  convicted  under 
the  Canada  Temperance  Act,  and  adjudged  to  pay  a  penalty  of 
fifty  dollara  and  costs.  A  distress  warrant  having  been  issued 
and  returned,  a  warrant  was  issued  for  the  arrest  of  the  de- 

(1)  80  L.  J.  C.  p.  03. 
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fendant,  but  before  he  was  arrested  he  paid  the  money  to  the       ^^^' 
oomplainant.     The  only  question  on  this  application  is,  had     SkparU 

Wallace  a  right  to  pay  the  money  to  Busba  Reed,  the  prose-       

outor,  and  thereby  deprive  the  convicting  magistrate  of  the      '^^*^- 
power  to  send  him  to  prison  ? 

I  think  that  the  prosecutor  cannot,  by  having  the  penalty 
and  costs  paid  to  himself  by  the  person  who  has  been  con- 
victed, take  away  the  magistrate's  power  to  commit  the  de- 
fendant to  prison.  When  information  has  been  laid  before  a 
magistrate  for  an  offence  against  the  second  part  of  this  Act,  he 
thereby  acquires  jurisdiction  to  determine  the  case,  and  that 
jurisdiction  cannot  be  taken  away  by  an}^  agreement  between 
the  prosecutor  and  accused.  The  proceedings  are  in  their  na- 
ture criminal,  and  are  instituted  for  the  benefit  of  the  public, 
and  therefore  it  is  that  no  compromise  between  the  parties  is 
permitted  to  interfere  with  the  magistrate's  action.  This  is 
clearly  the  law,  as  regards  the  right  of  the  justice,  down  to  the 
time  of  conviction. 

.  There  is,  in  my  opinion,  no  authority  for  the  contention,  that 
after  conviction  and  distress  issued  and  returned,  the  case  can 
be  settled  between  the  prosecutor  and  the  accused.  If  this 
were  allowed,  the  ends  of  justice  might  be  entirely  frustrated. 
A  private  agreement  could  be  made  whereby  penalty  and  costs 
paid  for  the  time  to  the  prosecutor  might  afterwards  be  returned, 
or  a  part  of  it  be  returned  to  the  person  who  had  been  convicted. 
And  thus  by  a  trick,  prosecutions  under  the  Act  would  be  ren- 
dered wholly  unavailing.  When  the  informant  sets  the  law 
in  motion,  he  has  no  power  to  control  the  prosecution  before 
conviction,  nor  to  collect  either  penalty  or  costs  afterwards. 

Whenever  a  warrant  of  distress  has  issued  against  any  per- 
son, by  sec  97  of^The  Summary  Convictions  Act  (R.  S.  C.  cap, 
178),  such  person  may  pay  the  sum  or  sums  of  money  men- 
tioned in  the  warrant  to  the  constable  having  the  execution  of 
it ;  and  whenever  any  person  is  imprisoned  for  non-payment 
of  penalty  or  other  sum,  he  may,  by  section  98,  pay  to  the 
keeper  of  the  prison  the  sum  mentioned  in  the  warrant  of  com- 
mitment. But  nowhere  in  the  Act  is  it  provided  that  a  con- 
stable shall  cease  to  execute  a  wairant  of  distress,  or  that  a 
keeper  shall  discharge  a  prisoner,  if  the  person  convicted  pay 
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^^^'  the  sum  or  sums  mentioned  in  the  warrant  to  the  prosecutor. 
Sb parte  After  the  adjournment  of  any  hearing,  the  justice  may  pro- 
^]^^  ceed  with  the  trial  of  a  case,  if,  at  the  time  and  place  to  which 
'[^^•^«  the  hearing  has  been  adjourned,  neither  prosecutor  nor  defend- 
ant appears  personally  or  by  counsel :  sec.  49.  Looking  at  sec- 
tions 54,  58,  60,  64  and  66,  and  the  whole  scope  of  the  Sum- 
mary Convictions  Act,  as  to  the  payment  of  penalty  and  costs, 
and  the  manner  in  which  they  shall  be  collected,  I  am  satisfied 
that  it  was  never  contemplated  that  any  person,  after  convic- 
tion, should  settle  with  the  prosecutor  either  as  to  penalty  or 
costs.  When  in  section  58,  it  is  provided  that  a  justice  may, 
in  his  discretion,  order  that  the  defendant  shall  pay  to  the 
prosecutor  or  complainant,  costs,  it  is  not  meant  that  the 
money  shall  be  paid  into  his  hands,  and  that  he  shall  give  the 
defendant  a  receipt  for  it,  but  rather  that  the  costs  of  prosecu- 
tion shall  be  paid,  and  received  in  the  first  instance,  by  the  per- 
son who  is  entitled  under  the  Act  to  receive  the  penalty.  If 
the  defendant  could  deal  with  the  magistrate  as  to  part,  and 
the  prosecutor  as  to  part,  it  would  give  rise  to  endless  con- 
fusion. If  this  is  true  in  respect  of  the  costs,  a  fortiori  is  it 
true  as  to  the  penalty. 

In  my  opinion  the  application  for  his  dischai^  must  be  re- 
fused. 

Sir  John  C.  Allen,  C.  J.,  Wetmore,  King  and  Fraser,  JJ., 
concurred. 

Palmer,  J.  It  is  clear  to  my  mind  that  the  defendant  has 
the  right  to  pay  to  the  prosecutor  his  costs.  Section  58  of  the 
Summary  Convictions  Act  enacts  that  the  defendant  should 
pay  to  the  pi*osecutor  such  costs  as  to  the  Justice  seems  reason- 
able, and  the  words  of  the  conviction  are  that  he  should  pay 
the  costs  to  the  prosecutor.  I  am  therefore  of  the  opinion  that 
the  warrant  under  which  the  defendant  is  held  is  a  nullity. 
The  magistrate  has  no  power  to  compel  him  to  again  pay  the 
costs.  If  the  warrant  con  issue  at  all,  it  must  be  for  the  penalty 

only. 

Application  refused. 
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Ex  PARTK  The  FREDERTCTON  and  ST.  MARY'S  RAILWAY _J89a_ 
BRIDGE  COMPANY.  Febrtiaty  IS. 

FredericUm  cmd  St,  Marif%  Railvxiy  Bridge  Company  —  Whether  a 
Railway  Company  within  33  Vic,  cap,  46  —  Exemption  from 
Taxation, 

The  Fredericton  and  St.  Maine's  Railway  Bridge  Ck>inpany  inoorporated  by 
Bomioion  Act  48  &  49  Vio.  cap.  26,  is  a  Railway  Company  within  the 
meanins  of  tiie  Act  of  Assembly  33  Vio.  cap.  46;  and  is  exempt  from  taxation 
under  the  provisicms  of  that  Act. 

Special  case  agreed  upon  and  stated  for  the  opinion  of  the 
Court,  on  which  the  Court  was  at  liberty  to  make  such  order 
as  they  might  see  fit  on  the  questions  submitted,  in  the  same 
manner  as  though  they  came  before  the  Court  on  an  applica- 
tion by  the  Railway  Bridge  Company  for  a  writ  of  certiorari, 

1.  The  applicants  are  a  corporation  created  by  the  Parliament 
of  Canada,  48  &  49  Vic  cap  26. 

2.  The  applicants  have  constructed  under  the  provisions  of 
said  Act,  and  are  the  owners  of  a  steel  railway  bridge  across  the 
river  St.  John,  between  the  City  of  Fredericton  and  the  Parish 
of  St.  Mary's,  wholly  within  the  City  of  Fredericton,  and  have 
also  constructed  and  .own  and  operate  the  necessary  ap- 
proaches thereto,  and  a  branch  line  of  railway  necessary  to 
effect  the  junction  or  connection  of  the  bridge  with  the 
Fredericton  Railway  on  the  west  side  of  the  river  St.  John, 
-within  the  City  of  Fredericton,  and  with  the  Northern  & 
Western  Railway  on  the  eastern  side  of  the  river,  in  the  Parish 
of  St.  Mary's.  The  bridge  approaches  and  branch  lines  are  used 
solely  for  railway  purposes. 

3.  The  applicants  are  assessed  in  the  City  of  Fredericton  under 
the  City  of  Fredericton  Assessment  Act  of  1874,  and  amend- 
ments thereto,  for  the  year  1889,  on  the  steel  railway  bridge 
and  railway  within  the  City  of  Fredericton,  and  other  real 
estate  not  used  in  connection  with  the  railway  bridge  and 
railway,  in  the  sum  of  $1,275.00. 

4.  The  applicants  admit  that  any  property  belonging  to 
them  in  the  City,  not  used  in  connection  with  their  bridge, 
railway,  rolling  stock,  station  houses  and  grounds,  is  not 
exempt  from  local  taxation  in  the  City  of  Fredericton. 
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^890.  The  questions  for  the  opinion  of  the  Court  on  the  above 

Esi  parte    facts  were : — 

iCTON  and'      ^'  I^  ^^  s*'^  Railway  Bridge  company  a  railway  company 
St.  MAiir*s  within  the  meaning  of  section  2  of  the  Act  of  Assembly,  33 
Bridge  Com-  VlC.  Cap.  46. 

PANr.  2.  Is  the  said  railway  bridge  liable  to  taxation  in  the  City 

of  Fredericton  ? 

3.  Is  the  said  railway,  rolling  stock,  station  houses  and 
other  property  used  by  applicants  in  connection  with  the  said 
railway  bridge  and  railway,  liable  to  taxation  in  the  City  of 
Fredericton  ? 

4.  Is  the  roadway  of  said  Company  in  the  City  of  Fred- 
ericton, consisting  of  the  said  bridge,  approaches,  and  railway, 
constructed  as  aforesaid,  liable  to  taxation  in  the  City  of 
Fredericton. 

33  Vic.  cap.  46,  sec.  1 ,  enacts  as  follows  : 

That  all  the  i^al  and  peraonal  property  belonging  to  the  European 
and  North  American  Railway  Company  for  extension  from  Saint 
John  westward,  shall  be  exempt  from  taxation  in  any  or  either  of 
the  counties  through  which  the  said  Railway  passes,  so  long  as  the 
same  shall  be  held  and  possessed  by  the  said  European  and  North 
American  Railway  Company  for  extension  from  Saint  John  west- 
ward. 

Sec.  2.  That  the  exemption  provided  by  this  Act  shall  extend  to 
the  roadway,  rolling  stock,  station  houses,  and  grounds  and  other 
property  used  in  the  running  of  trains  of  all  railway  companies  in 
this  Province. 

Sec.  3.  The  exemption  provided  by  this  Act  shall  not  extend  to 
actual  profits  derived  from  the  running  of  any  railway,  aftor 
deducting  expenses. 

48  &  49  Vic.  cap.  26,  gives  the  Company  power  to  erect  a 
Bridge  across  the  river  St.  John;  and  then  in  section  8 
provides  that : — 

"  The  Company  are  hereby  authorized  to  work  trains  by  steam 
for  passengers  and  freight  and  general  traffic,  between  Fredericton 
and  St.  Mary's,  and  to  connect  the  said  trains  with  other  railways 
already  constructed,  or  to  be  hereafter  constructed ;  and  if  necessary, 
to  construct  such  branch  line  or  lines  of  railway  as  may  be  necessary 
to  effect  the  junction  or  connection  of  such  bridge  -with  any  railway 
constructed  or  hereafter  to  be  constructed,  either  in  the  said  City  of 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK   REPORTS.  129 

Fredericton  or  Parish  of    St.   Mary's,  or  across   the  said  river  St.         189(). 

John,  between  the  Parish  of  Kingsclear  and  the  Pai-ish  of  Douglas."     Ex  parte 

The  Fredkr- 

January  29,  1890.    Blair,  A.  (?.,  on  behalf  of  the  Company,  .^^mary'^s 

The  question  in  this  case  depends  upon  the  construction  to  be    Kailway 

given  to  section  2  of  33  Vic,  cap.  46.     The  words  describing      p^xy. 

the  property   thereby   exempted   from    taxation,  are    broad 

enough  to  include  the  bridge  and  property  used  in  connection 

with  it,  if  the  applicants  are  a  railway  company,  which  they 

dearly  are  under  their  Act  of  incorporation.     (Palmer,  tl.: 

Does  their  Act  of  incorporation  give  them  power  to  run  trains, 

or  only  to  build  a  bridge  for  the  use  of  railway  companies  ?) 

Section  8  gives  the  company  full  power  to  run  trains  and 

carry  passengers  and  freight. 

Jordan,  for  the  City.  The  intention  of  the  Legislature  in 
passing  33  Vic.  cap.  46,  was  to  exempt  certain  property  of 
railway  companies  from  taxation.  The  property  in  order  to 
to  be  exempt  must  be  the  property  of  a  railway  company,  and 
must  be  used  in  the  running  of  trains.  The  applicants  are 
not  a  railway  company,  but  a  company  organized,  as  their  Act 
of  incorporation  shows,  to  erect  a  bridge  across  the  river 
Saint  John,  for  the  use  of  railway  companies.  In  order  to 
constitute  them  a  railway  company,  they  must  have  power  to 
run  trains  and  act  as  common  carriei^.  The  fact  that  they 
have  power  to  run  their  own  cars  over  the  bridge,  and  to  use 
it  for  the  purposes  of  railway  companies,  does  not  bring  them 
within  the  exemption  given  by  sec.  2.  Bridges  on  a  railroad 
are  in  a  different  position ;  they  are  an  essential  part  of  the 
railway  company,  and  would  be  exempt.  The  power  to 
build  approaches,  and  to  make  connections  with  railway 
companies,  is  only  incidental  to  this  company  as  a  bridge 
company. 

Blair,  A.  G.,  in  reply. 

Cv,r.  adv.  vidt 

The  judgment  of  the  Court  was  now  delivered  by 

Sir  John  C.  Allen,  C.  J.  We  think  it  is  very  clear  that 
the  Act  48  &  49  Vic.  cap.  26,  incorporating  the  "  Fredericton 

Vol.  XXIX,  N.  B.  Reports.  9 
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^1890.       and  St.  Mary's  Railway   Bridge   Company,"  constitutes  the 

Ex  parte     corporation  a  railway  company,  and  gives  them  all  the  powers 

KT-o  *ANif  ^^  ^"^^  *  company.     Sections   1  and  8   of  the  Act  put  the 

St.  Mary's  matter  beyond  all  question.     It  therefore   follows   that  the 

rCATI  WAV 

Bridge  iCoM- exemption  provided  by  sec  2  of  33  Vic.  cap  46,  applies  to 


PANY.       ^ijjg  company. 


October  10, 


JvdgTnent  occordAngly, 


1889.  Ex  PARTE  KELLY. 


Canada  Temp&rance  Act  —  51  Vic,,  c,  34  —  Form  of  In/ormtaion  — 
When  imperative —  Conviction  as  for  a  first  offenvce  —  Wheiher 
previous  conviction  mvst  he  clux/rged. 

An  information  for  an  offence  under  The  Canada  Temperance  Act  may  be  either 

in  the  form  (A)  given  by  the  Summary  Convictions  Act,  or  in  form  (R)  siven 

by  the  Act  51  Vic,  cap.  34. 
It  is  not  necessary  to  sustain  a  conviction  as  for  a  first  offence  under  sec.  115, 

sub-sec.   (c.)  of  The  Canada  Temperance  Act,  that  a  previous  conviction 

should  be  charged. 

This  was  an  application  for  a  writ  of  certiorari  to  remove  a 
conviction  of  the  applicant,  Patrick  Kelly,  had  before  the 
Police  Magistrate  of  the  Town  of  St.  Stephen,  for  a  first 
offence  of  selling  intoxicating  liquors  contrary  to  the  provis- 
ions of  the  second  part  of  The  Canada  Temperance  Act.  The 
objections  to  the  conviction  were:  1.  That  the  Magistrate  acted 
without  jurisdiction,  in  that  the  information  varied  from  the 
form  prescribed  by  the  Act  51  Vic,  cap.  34,  in  amendment  of 
The  Canada  Temperance  Act.  The  form  of  information 
(A)  given  in  the  Summary  Convictions  Act  (Rev.  Stat.  Can., 
cap.  178)  was  followed,  stating  that  the  informant  "has 
just  cause  to  suspect  and  believe,  and  does  suspect  and  believe," 
and  not  form  (K)  prescribed  by  Act  51  Via,  cap.  34,  which 
states  that  the  informant  *'says  he  is  informed  and  be- 
lieves "  that  the  defendant  had  unlawfully  sold  intoxicating 
liquors.  2.  That  the  information  and  conviction,  although 
as  for  a  first  offence,  should  have  charged  a  previous  convic- 
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tion  —  it  having  appeared  that  the  defendant  had  been  pre- 'SS9. 


viously  convicted.  Expart^ 

An  order  nisi  having  been  granted  by  His  Honor  Mr.  Jus-        ^^^^' 
tice  Palmer,  at  chambers, 

April  22, 1889,  Blair,  A.  G.,  shewed  cause.  Sec.  14  of  Act 
51  Vic,  cap.  34,  does  not  make  it  imperative  that  the  forms 
given  in  the  schedule  to  that  Act  shall  be  used,  but  declares 
that  those  forms,  or  forms  to  the  like  effect,  shall  be  sufficient. 
The  effect  of  the  Act  is  to  prescribe  additional  forms  alleging 
the  same  matter  in  different  words,  and  not  to  prohibit  the 
use  of  the  old  forms.  As  to  the  alleging  of  a  previous  convic- 
tion, that  is  altogether  unnecessary.  Sec.  115,  sub-sec  (c.)  of 
The  Canada  Temperance  Act  (R.  S.  C,  cap.  106),  in  express 
words  declares  that  a  conviction  may  in  any  case  be  had  as 
for  a  first  offence,  notwithstanding  there  had  been  a  prior 
conviction. 

Mcumianagle,  in  support  of  the  rule.  The  Summary  Con- 
victions Act  is  only  made  applicable  to  proceedings  under  The 
Canada  Temperance  Act  so  far  as  no  provisions  are  made  in 
the  latter  Act.  By  Act  51  Vic,  cap.  34,  forms  have  been  pre- 
scribed for  the  information  and  the  conviction,  and  they  must  be 
adopted.  As  to  the  second  objection,  sec.  100  of  The  Canada 
Temperance  Act  provides  different  penalties  for  first,  second, 
third  and  subsequent  offences,  and  if  that  stood  alone,  the  con- 
victions must  necessarily  have  followed  that  order.  But  sec. 
115  declares  that  vn  case  of  a  previotca  conviction  being 
charged,  the  proceedings  may  be  as  therein  set  forth.  And 
sub-sec.  (c)  only  applies  to  a  case  where  a  previous  conviction 
has  been  charged. 

Cur,  adv,  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Tuck,  J.  All  objections  to  the  validity  of  this  conviction 
have  been  disposed  of  by  this  Court,  except  those  relating  to 
the  form  of  UG^ormation  and  the  form  of  conviction. 

New  forms  are  given  in  the  schedule  to  51  Vic,  cap.  34f 
(Stats,  of  Canada),  which  is  an  Act  to  amend  The  Canada  Tern- 
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J 889.  perance  Act.  Section  14  of  this  Act  provides  that  "  the  forms 
Bx  parte  given  in  the  schedule  to  this  Act,  or  any  forms  to  the  like 
^^^^'  effect,  shall  be  suflScient  in  the  cases  thereby  respectively  pro- 
vided for ;  and  where  no  forms  are  prescribed  by  the  said 
schedule,  new  ones  may  be  framed  in  accordance  with  '  The 
Canada  Temperance  Act,'  or  with  *  The  Summary  Convictions 
Act.'" 

Section  15  is  as  follows :  "Forms  (M)  and  (N)  in  the  schedule 
to  this  Act  are  hereby  substituted  for  forms  (M)  and  (N)  in  the 
schedule  to  *  The  Canada  Temperance  Act.' "  These  are  the 
forms  of  information  to  obtain  a  search  warrant,  and  of  a 
search  warrant.  It  is  to  be  remarked  that  these  are  by  ex- 
press words  substituted  for  the  same  letters  (M  and  N)  in  The 
Canada  Temperance  Act ;  so  that  the  old  forms  are  repealed. 

The  language  of  section  14  is  different.  By  this  section  the 
forms  given  in  the  schedule,  or  any  forms  to  the  like  effect, 
are  declared  to  be  sufficient  in  the  cases  thereby  respectively 
provided  for.  If,  then,  forms  to  the  like  effect  are  found  in 
the  Summary  Convictions  Act,  such  forms  are  sufficient. 
Form  (R)  in  51  Vic,  cap.  34,  is  the  general  form  of  information, 
and  differs  from  form  (A)  in  The  Summary  Convictions  Act  in 
this  respect,  that  whereas  in  the  former  it  is  stated  the  inform- 
ant says  "he  is  informed  and  believes ;"  in  the  latter,  the  words 
are,  "  he  has  just  cause  to  suspect  and  believe,  and  does  suspect 
and  believe."  There  is  no  material  difference  between  the 
two  forms.  Form  (T)  in  cap.  34  is  that  of  a  conviction  for  first 
offence.  Form  (N  1)  in  The  Summary  Convictions  Act  is  a  war- 
rant of  distress  upon  a  conviction  for  a  penalty. 

The  contention  here  is,  that  the  conviction  is  bad  because 
the  old  forms  found  in  the  Summary  Convictions  Act  are  used, 
instead  of  those  in  the  schedule  to  the  amended  Act. 

We  think  the  new  forms  in  the  amended  Act  are  given  for 
convenience,  and  to  prevent  mistakes  being  made  by  magis- 
trates. It  will  be  seen  that  they  are  made  to  apply  exclusively 
to  offences  under  The  Canada  Temperance  Act,  and  thus  save 
a  difficulty  which  might  often  arise  in  adapting  the  forms  in 
the  Summary  Convictions  Act  to  such  offences.  The  old  forms 
used  in  the  present  case  are  to  the  like  effect  as  the  new  ones, 
differing  in  language  rather  than  in  substance.    It  is  manifest 
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that  the  legislature  did  not  intend  to  prescribe  the  new  forms 1^39^ 

as  the  only  ones  which  should  be  used,  but  in  words  provides     Mr.  parte 
that  forms  to  the  like  effect  shall  be  sufficient. 

Bein^  of  opinion  that  forms  to  the  like  effect  have  been 
used  here,  we  think  the  conviction  ought  to  stand. 

Rule  discharged. 


Ex  PARTE  SHEHAN.  1891. 


Caru^   Tentp^aru^  Act -Conviction- Costs  of  commitment  and^''^'''''  ''' 
conveying  defendant  to  gaol. 

A  oonviotion  under  The  Canada  Temperance  Act  may  include  the  costs  and 
chazges  of  the  commitment  and  conveying  the  defendant  to  gaol  in  default 
of  distress. 

In  Michaelmas  Term,  1890,  on  motion  of  J.  A.  VanWart,  a 
rule  nisi  for  a  certiorari  was  granted  to  remove  a  conviction  of 
John  Shehan,  had  before  Thomas  L.  Alexander,  Commissioner 
for  the  Parish  of  Gladstone  Civil  Court,  for  selling  intoxicating 
liquors  contrary  to  the  provisions  of  the  second  part  of  The 
Canada  Temperance  Act. 

The  objection  to  the  conviction  was,  that  it  included  the 
costs  of  commitment  and  conveying  the  defendant  to  gaol  in 
default  of  distress.  Reg.  v.  OaJces  (1),  Reg.  v.  Perley  (2), 
and  Reg.  v.  Ferris  (3),  were  cited. 

January  31, 1891.  McCready  shewed  cause.  The  Magis- 
trate, in  drawing  up  his  conviction,  followed  Form  (T)  pre- 
scribed by  the  Act  51  Vic,  cap.  34,  amending  The  Canada 
Temperance  Act.  The  cases  of  Reg.  v.  Ferris  and  Reg.  v. 
Oakes  are  not  in  accordance  with  the  decisions  of  thia  Court. 
See  Ex  parte  White  (4),  and  Reg.  v.  Sullivan  (5),  which  decide 
what  forms  are  to  be  adopted.  Reg.  v.  Ferris,  however,  has 
been  over- ruled  by  the  case  of  Mechiam  v.  Home,  reported  in 
the  current  volume  of  The  Canada  Law  Times,  p.  4.  See  also 
Meg.  V.  Menary  (6). 

(1)  21  N.  a  Rep.  481.  (3)  18  Ont  R.  478.  (5)  24  N.  B.  Rep.  149. 

<2)  25  N.  a  Bep.  48.  (4)  4  P.  &  a  552.  (6)  1»  Ont  R.  091. 
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^890. J,  A.  VanWart,  in  support  of  the  rule.     The  Act  on  which 

Ex  paru     the  conviction  is  founded  does  not  provide  for  costs,  and  the 
«HEHAN.     ^^^  ^f  jj^^  ^  Harahman  (1)  applies.     See  Reg.  v.  Good  (2), 
and  Reg.  v.  Salter  (3),  in  addition  to  the  authorities  cited  in 
moving  for  the  rule. 

Cur,  adv.  vuU. 

The  following  judgments  were  now  delivered : 

Sir  John  C.  Allen,  C.  J.  The  question  in  this  case  is, 
whether  a  convijction  for  selling  liquor  in  violation  of  the 
second  part  of  The  Canada  Temperance  Act,  is  bad  if  it  in- 
cludes the  costs  of  the  commitment  and  conveying  the  de- 
fendant to  gaol  for  want  of  distress. 

The  107th  section  of  The  Canada  Temperance  Act,  (Rev, 
Stat.,  cap.  106),  as  amended  by  61  Vic,  cap.  34,  sec.  9,  declares 
that  every  offence  against  the  second  part  of  that  Act  may  be 
prosecuted,  and  the  penalties  and  punishments  therefor  en- 
forced, in  the  manner  directed  by  the  Summary  Convictions 
Act,  so  far  as  no  provision  is  made  by  The  Canada  Temperance 
Act  for  any  matter  or  thing  which  is  required  to  be  done  with 
respect  to  such  prosecution  ;  and  that  all  the  provisions  of  the 
Summary  Convictions  Act  shall  be  applicable  to  prosecutions 
under  The  Canada  Temperance  Act,  in  the  same  manner  aa  if 
they  were  incorporated  in  that  Act. 

Under  the  head  of  "WaiTants  of  Distress  and  Commit< 
ment,"  the  62nd  section  of  the  Summary  Convictions  Act  enacts, 
that  whenever  a  conviction  adjudges  a  pecuniary  penalty  to  be 
paid,  and  by  the  Act  or  law  authorizing  such  conviction,  no 
mode  of  raising  or  levying  the  penalty,  or  of  enforcing  the 
same  is  provided,  the  Justice  making  such  conviction,  or  any 
Justice  in  the  same  territorial  division,  may  issue  a  warrant  of 
distress  for  the  purpose  of  levying  the  same. 

The  66th  section  enacts  that  if  at  the  time  and  place  ap* 
pointed  for  the  return  of  any  warrant  of  distress,  the  constable, 
who  had  the  execution  of  the  same,  returns  that  no  goods  could 
be  found  whereon  to  levy  the  sums  mentioned,  the  Justice  may 
issue  a  warrant  of  commitment  requiring  a  constable  to  convey 

(1)  1  Pug».  817.  (2)  17  Out  R.  726.  (3)  20  N.  &  Rep  S06. 
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Shehan. 
Allen.  C.  J. 


the  defendant  to  the  common  gaol,  and  deliver  him  to  the  ^S9i. 
keeper  thereof,  and  requiring  the  keeper  to  receive  the  defcn-  Ex  parte 
dant,  and  imprison  him  in  the  gaol,  or  to  imprison  him  and 
keep  him  at  hard  labor,  in  the  manner  and  for  the  time  directed 
by  the  law  on  which  the  conviction  was  founded,  unless  the 
sums  adjudged  to  be  paid,  and  all  costs  and  charges  of  the  dis- 
tress, *'  and  also  the  costs  and  charges  of  the  commitment  and 
conveying  the  defendant  to  prison,  if  such  Justice  thinks  fit  so 
to  order  (the  amount  thereof  being  ascertained  and  stated  in 
such  commitment),  are  sooner  paid." 

The  67th  section  declares  that  whenever  by  the  Act  on  which 
the  conviction  is  founded,  the  Justice  is  authorized  to  issue 
a  warrant  of  distress  to  levy  the  penalties,  but  no  further  remedy 
is  provided  in  case  no  sufficient  distress  is  found ;  and  when- 
ever the  Act  on  which  the  conviction  is  founded  provides  no 
remedy  in  case  it  shall  be  returned  to  a  warrant  of  distress 
that  no  sufficient  goods  of  the  defendant  can  be  found,  the 
Justice  may,  if  he  thinks  fit,  by  his  warrant  as  aforesaid,  com- 
mit the  defendant  to  prison  for  any  term  not  exceeding  three 
months. 

This  last  section  has  no  application  to  convictions  under  the 
second  part  of  The  Canada  Temperance  Act,  because  that  Act 
gives  no  authority  to  issue  a  waiTant  of  distress  to  enforce 
payment  of  the  penalties  provided  by  section  100  for  viola- 
tions of  the  second  part  of  the  Act.  But  section  66  expressly 
authorises  the  Justice  to  include  in  the  warrant  of  commit- 
ment, the  costs  of  the  commitment  and  conveying  the  defend* 
to  prison. 

The  combined  effect  of  sections  62  and  66  therefore  is,  to 
authorise  a  distress  warrant  to  issue  for  the  purpose  of  enforc- 
ing payment  of  a  fine  imposed  for  violation  of  The  Canada 
Temperance  Act ;  and  for  want  of  goods  to  satisfy  the  distress, 
to  commit  the  defendant  to  prison.  See  Ex  parte  Ptnirier  (1); 
%.  V.  Doyle  (2). 

It  may  be  mentioned  that  the  22nd  section  of  the  Imperial 
Summary  Convictions  Act,  11  &  12  Via,  cap.  43,  from  which, 
it  may  be  presumed,  the  67th  section  of  the  Dominion  Summary 
Convictions  Act  was  taken,  authorises  the  inclusion  in  the 

(1)28  N.  a  Rap.  644.  (2)  12  Ont  E.  347. 
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1891.  warrant  of  commitnient,  of  the  costs  of  the  coiumitment  and 
Exjtant  conveying  the  defendant  to  prison,  which  the  corresponding 
section  of  the  Dominion  Act  does  not. 

The  Act,  61  Vic,  cap.  34,  in  amendment  of  The  Canada 
Temperance  Act,  prescribes  (inter  alia)  forms  of  convictions 
and  warrants  of  commitment,  in  which  the  costs  and  chaises 
of  conveying  the  defendant  to  gaol  are  included  ;  thereby,  I 
think,  recognizing  the  right  to  impose  such  costs.  In  the 
present  case,  the  Justice  has  followed  the  form  (T)  in  making 
his  conviction. 

It  was  objected  that  those  forms,  and  section  66  of  the  Sum- 
mary Convictions  Act  were  only  applicable  where  the  Act 
imposing  the  penalty  authorises  the  imposition  of  costs  of 
commitment. 

I  think  diflFerently.  All  the  provisions  of  the  Suipmary 
Convictions  Act  are  made  applicable  to  prosecutions  under  The 
Canada  Temperance  Act.  One  of  the  provisions  of  the  former 
Act  (sec.  68)  is,  that  "  in  every  case  of  summary  conviction 
made  by  a  Justice,  he  may,  in  his  discretion,  award  and  order 
in  and  by  the  conviction,  that  the  defendant  shall  pay  to  the 
prosecutor  or  complainant  such  costs  as  to  the  said  Justice 
seems  reasonable  in  that  behalf,  and  not  inconsistent  with  the 
fees  established  by  law  to  be  taken  on  proceedings  had  by  and 
before  Justices." 

I  think  it  is  clear  beyond  doubt,  that  this  section  applies  to 
prosecutions  under  The  Canada  Temperance  Act.  It  is  a  gen- 
eral provision  applicable  to  all  summary  prosecutions  before 
magistrates  where  a  penalty  only  is  imposed.  Paley  on  Conv. 
(6th  ed.),  208. 

Two  cases,  Reg,  v.  Good  (1)  and  Reg,  v.  Ferris  (2),  were  relied 
on  by  the  defendant's  counsel  as  deciding  that  a  conviction 
under  The  Canada  Temperance  Act  was  bad,  if  it  included 
the  costs  of  commitment  and  conveying  the  defendant  to 
gaol. 

The  first  of  those  cases  was  a  prosecution  under  The  Indian 
Act,  which  provided  for  a  penalty,  "and  the  costs  of  prosecu- 
tion in  each  case  "  ;  and  it  was  held  that  those  words  did  not 
authorise  the  inclusion  in  the  conviction  of  the  costs  of  com- 

(1)  17  Ont  R,  726.  (2)  18  Ont  R.  47«. 
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mitment  and  conveying  the  defendant  to  gaol.     See  Reg,  v.  _    IS^J- 

Harahman  (1).  Sx  paru 

The  other  case,  Eeg,  v.  Fei'inSy  was  a  prosecution  for  viola-       

tion  of  The  Canada  Temperance  Act,  in  which  the  conviction    Aiien^.  j. 

directed  a  distress  for  non-payment  of  the  fine,  and  in  default 

of  distress,  imprisonment,  unless  the  fine  and  costs,  including 

the  costs  of  commitment  and  conveying  to  gaol,  were  paid.     It 

was  held  that  the  conviction  was  bad  for  including  the  latter 

costs.  The  reason  given  for  so  deciding,  being  that  section  66  of 

the  Summary  Convictions  Act  was  not  applicable,  because  the 

imprisonment  there  directed  was  to  be  ''  in  the  manner  and  for 

the  time ''  directed  by  the  Act  on  which  the  conviction  was 

founded,  and  that  The  Canada  Temperance  Act  did  not  direct 

any  imprisonment  for  non-payment  of  a  fine. 

I  read  the  words  '*  in  the  manner,"  etc.,  as  used  in  section 
66,  to  mean  that  the  party  imprisoned  is  to  be  kept  at  hard 
labor,  or  otherwise,  as  the  statute  under  which  the  conviction 
took  place  directed.  I  cannot,  therefore,  agree  with  the 
reasoning  in  Beg.  v.  Ferris  (mpra),  which  is  contrary  to  the 
decision  of  this  Court  in  Ex  parte  Fourier  (2). 

It  appears,  moreover,  by  a  recent  case  in  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice^in  Ontario  —  Mechiam  v. 
Home  —  reported  in  the  Canada  Law  Times  of  last  month  (3), 
that  Reg.  v.  Ferris  has  been  over-ruled;  it  having  been  decided  in 
the  recent  case  that  under  sections  62, 64, 66  and  67  of  the  Sum- 
mary Convictions  Act,  there  is  power  in  convictions  under  The 
Canada  Temperance  Act  in  cases  where  no  goods  can  be  found 
to  satisfy  the  distress,  to  award  imprisonment  until  the  fine 
and  costs,  including  the  costs  of  commitment  and  conveying 
the  defendant  to  gaol,  are  paid.  I  entirely  concur  in  that 
decision. 

I  think  the  rule  msi  for  a  certiorari  must  be  discharged. 

King,  J.  The  question  here  is  whether,  upon  a  conviction 
under  The  Canada  Temperance  Act  for  a  first  (or  second) 
ofience,  the  payment  of  the  costs  and  charges  of  commitment 
and  of  conveying  defendant  to  gaol,  may  be  made  a  condition 

(1)  1  Pugs.  317.  (3)  Since  reported  in  SO  Ont  Rep.  267. 

(2)  23  N.  B.  Rep.  544. 
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1891.       of  the  release  of  the  defeudant  within  the  term  of  imprison- 
Exparie     meot  fixed  by  the  conviction. 

Shbhak.  rj^^  Canada  Temperance  Act,  R  S.  G.  cap.  106,  sec  107,  (as 
Kin^j.  amended  by  51  Vic,  cap.  34,  sec  9,)  provides  that "  every  offence 
against  the  second  part  of  this  Act  may  be  prosecuted,  and 
the  penalties  and  punishments  therefor  enforced,  in  the  man- 
ner directed  bj'  the  Act  respecting  summary  proceedings  be- 
fore Justices  of  the  Peace,  so  far  as  no  provision  is  hereby 
made  for  any  matter  or  thing  which  is  required  to  be  done 
with  respect  to  such  prosecution ;  and  all  the  provisions  con- 
tained in  the  said  Act  shall  be  applicable  to  such  prosecutions 
and  to  the  judicial  and  other  officers  before  whom  the  same 
are  hereby  authorized  to  be  brought,  in  the  same  manner  as 
'    if  they  were  incorporated  in  this  Act." 

Sec.  53  of  the  Summary  Convictions  Act  (R.  S.  C.  cap.  178) 
provides  that  if  the  Justice  convicts,  or  makes  an  order  against 
the  defendant,  a  minute  or  memorandum  thereof  shall  then  be 
made  *  *  and  the  conviction  or  order  shall  afterwards  be 
drawn  up  by  the  Justice,  *  *  under  his  hand  and  seal,  in 
such  one  of  the  forms  of  conviction  (J  1,  2, 3,)  in  the  schedule 
to  this  Act,  as  is  applicable  to  the  case,  or  to  the  like  eftect 
.  By  sec  14  of  51  Vic,  cap.  34  (an  Act  in  amendment  of  The 
Canada  Temperance  Act)  it  was  enacted  that  the  forms  given 
in  the  schedule  thereto,  or  any  forms  to  the  like  effect,  should 
be  sufficient  in  the  cases  thereby  respectively  provided  for- 
And  in  that  schedule,  forms  of  conviction  were  given  for  first, 
second  and  third  offences  under  The  Canada  Temperance  Act. 
These  forms  are  designated  (T),  (U)  and  (V),  respectively. 

Where  a  statute  gives  a  form  of  conviction  not  fully  describ- 
ing the  offence,  the  conviction  must  nevertheless  fully  describe 
it.  In  that  part,  however,  which  awards  tlie  penalty  or  the 
like,  the  form  may  be  followed,  although  it  does  not  strictly 
comply  with  the  requirements  of  the  Act.  Paley  on  Convic- 
tions 182,  citing  Beg,  v.  Johisoii  (1),  Bai'nea  v.  White  (2),  and 
other  cases. 

In  general  it  is  sufficient,  as  it  is  safer,  to  follow  the  statu- 
tory form.     Paley,  181. 

Sections  58,  59, 60  and  61  of  the  Summary  Convictions  Act 

(1)8Q.B.102.  (2)1C.B.198L 
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make  provision  for  the  awarding  of  costs  of  the  prosecution  or        18^^« 
defence ;  and  by  sec.  60  the  sums  so  allowed  for  costs  are  in    Ex  parte 
all  cases  to  be  specified  in  the  conviction  or  order,  or  order  of      ^'"^^' 
dismissal,  and  the  same  are  to  be  recoverable  in  the  same  man^      King^j. 
ner,  and  under  the  same  warrants,  as  any  penalty,  adjudged  to 
be  paid  by  the  conviction  or  order,  is  to  be  recovered. 

Accordingly,  the  forms  of  convictions  under  the  Summary 
Convictions  Act  (J  1  and  2),  and  the  forms  of  convictions 
under  The  Canada  Temperance  Act  amendment  Act,  51  Vic, 
cap.  34,  (T  and  U),  adjudge  the  forfeiture  of  the  penalty  and 
iilso  the  amount  of  costs  to  be  paid  by  the  defendant  to  the 
informant.  And  these  forms  direct  that  for  failure  forthwith 
to  pay  these  several  sums,  i.  e.,  the  penalty  and  the  costs,  the 
said  sums  be  levied  by  distress  and  sale  of  defendant's  goods 
and  chattels,  and  that  in  default  of  sufficient  distress  the 
defendant  be  imprisoned  for  the  space  of ,  unless,  etc 

At  this  point,  the  forms  given  under  51  Vic,  cap.  34,  differ 
somewhat  from  those  under  the  Summary  Convictions  Act. 
The  forms  (J  1,  2)  under  the  Summary  Convictions  Act,  direct 

imprisonment  for    want  of  distress   for  the  term  of   , 

**  unless  the  said  sums  (i.  e.  penalty  and  costs),  and  all  costs  and 
•charges  of  the  said  distress,  and  of  the  commitment  and  con- 
veying of  the  said  defendant  to  gaol  are  sooner  paid;"  while  in 
the  forms  (T)  and  (IT),  under  51  Vic,  cap.  34,  the  imprisonment 

for  want   of  distress  is  stated  to  be  for  the  space  of  

^'  unless  the  said  sums  (i.  e.  penalty  and  costs),  and  the  costs 
-and  charges  of  conveying  the  said  defendant  to  gaol  shall  be 
sooner  paid."  The  difference  is  that  the  latter  forms  leave  out 
the  costs  of  distress,  and  omit  the  word  "  commitment." 

Now,  it  is  argued  that  as  the  enacting  clauses  so  far  referred 
to,  say  nothing  about  the  costs  and  charges  of  commitment  and 
of  conveying  defendant  to  gaol,  these  latter  cannot  be  awarded 
or  adjudged  against  defendant  simply  because  they  are  found 
in  the  forms  of  conviction;  and  Beg  v.  Harshrnan,  (1)  is 
relied  upon.  In  that  case  the  enacting  clause  allowed  the  costs 
of  prosecution,  and  the  form  included  costs  of  conveying  to 
gaol ;  and  it  was  thought  that,  having  regard  to  the  legislation 
-of  which  the  enactment  in  question  was  a  codification  or  consoli- 

(l)  1  Pugs.  817. 
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1891.  _  dation,  and  havinor  regard  to  the  directions  contained  in  the 
Ex  parte  form,  it  was  intended  that  the  form  should  be  changed  to  suit 
Shehan.  ^Jj^  particular  provisions  of  the  statute  to  which  it  was  to  be 
King.  J.      applied. 

But  in  the  case  before  us,  the  enacting  clauses  of  the  Sum- 
mary Convictions  Act  relating  to  warrants  of  commitment, 
authorize  imprisonment  within  certain  limits,  "  unless  the  costs 
and  charges  of  the  distress,  and  also  the  costs  and  charges  of 
the  commitment  and  conveying  to  gaol,  as  well  as  the  penalty 
and  casts  of  prosecution,  are  sooner  paid.** 

Section  62  of  the  Summary  Convictions  Act  provides  that 
whenever  a  conviction  adjudges  a  pecuniary  penalty  to  be  paid, 
*  *  and  whenever,  by  the  Act  or  law  in  that  behalf,  no  mode 
of  raising  or  levying  the  penalty  or  of  enforcing  the  payment 
of  the  same  is  stated  or  provided,  (which  is  the  case  under  The 
Canada  Temperance  Act),  the  Justice,  or  any  one  of  the 
Justices  making  such  conviction,  or  any  Justice  in  and  for 
the  same  territorial  division,  may  issue  his  warrant  of  distress 
(Nl,  N2),  for  the  purpose  of  levying  the  same.  By  these  distress 
warrants  the  reasonable  charges  of  taking  and  keeping  the  dis- 
tress  are  to  be  paid  out  of  the  property. 

Section  66  then  provides  that  if,  at  the  time  and  place  ap- 
pointed for  the  return  of  any  warrant  of  distress,  the  constable 
who  has  had  the  execution  thereof,  returns  that  he  can  find  no- 
goods  or  chattels  whereon  he  could  levy  the  sum  or  sums  therein 
mentioned,  together  with  the  costs  of  or  occasioned  by  the  levy 
of  the  same,  the  Justice  before  whom  the  same  is  returned  may 
issue  his  warrant  of  commitment  (No),  directed  to  the  same  or 
any  other  constable,  reciting  the  convictions  shortly,  the  issuing 
of  the  warrant  of  distress,  and  the  return  thereto,  and  requir- 
ing the  constable  to  convey  the  defendant  to  the  common  gaol  or 
other  prison  of  the  territorial  division  for  which  the  Justice  i» 
then  acting,  and  there  to  deliver  him  to  the  keeper  thereof,  and 
requiring  the  keeper  to  receive  the  defendant  into  such  gaol  of 
prison  and  there  to  imprison  him  (or  to  imprison  him  and  keep 
him  at  hard  labor)  in  the  manner  and  for  the  time  directed  by 
the  Act  or  law  on  which  the  conviction  mentioned  in  the  war- 
rant of  distress  is  founded,  imless  the  sum  or  sums  adjudged 
to  be  paid,  and  all  costs  and  charges  of  the  distress,  and  also 


Digitized  by  VjOOQ IC 


XXIX.]  NEW   BRUNSWICK  REPORTS.  141 


the  costs  and  charges  of  the  commitment  and  conveying  of  the        ^891. 
defendant  to  prison,  if  such  Justice  thinks  fit  so  to  order  (the     Ex  parte 

amount  thereof  being  ascertained  and  stated  in  such  commit-       

ment)  are  sooner  paid.  Kmg^j. 

In  the  form  of  warrant  of  commitment  (N  5)  the  direction 

is  to  imprison  the  defendant  for  a  term  of ,  "  unless 

the  said  several  sums,  (that  is,  the  penalty  and  costs  of 
prosecution)  and  all  the  costs  and  charges  of  the  said  distress, 
(and  of  the  commitment  and  conveying  of  the  said  A.  B., 
to  the  said  common  gaol),"  (these  words  being  placed  in  par- 
enthesis, as  indicating  that  they  may  be  inserted  or  omitted  at 
the  discretion  of  the  Justice),  '*  amounting  to  the  further  sum 
of  ,  are  sooner  paid»to  you  the  said  keeper." 

It  is  to  be  noted,  however,  that  the  66th  section  of  the 
Summary  Convictions  act  does  not  apply  to  cases  under  The 
Canada  Temperance  Act,  because,  under  section  66,  the  im- 
prisonment is  to  be  for  the  time  directed  by  the  Act  or  law  on 
which  the  conviction  is  founded,  and  The  Canada  Temperance 
Act  does  not  mention  any  time  for  such  imprisonment.  But 
the  next  section,  the  67th,  applies  to  cases  under  The  Canada 
Temperance  Act.  It  declares  that  whenever  the  Act  or  law  on 
which  the  conviction  is  founded  provides  no  remedy  in  case  it 
shall  be  returned  to  a  warrant  of  distress  thei*eon  that  no 
sufficient  goods  of  the  defendant  can  be  found,  the  Justice  to 
whom  such  return  is  made,  or  any  other  Justice  in  and  for  the 
same  territorial  division  (in  this  respect  going  further  than  the 
66th  section),  may,  if  he  thinks  fit,  by  his  warrant  as  aforesaid 
commit  the  defendant  to  the  common  gaol  or  other  prison  of 
the  territorial  division  for  which  such  Justice  is  acting  for  any 
term  not  exceeding  three  months. 

In  Beg,  v.  Ferris  (1),  it  appears ''to  have  been  thought  that 
while  this  section  extends  to  cases  under  The  Canada  Temper- 
ance Act,  it  does  not  provide  for  payment  of  the  costs  of  com- 
mitment and  conveying  to  gaol  as  a  condition  of  discharge  from 
imprisonment  during  the  three  months ;  but  as  the  section  pro- 
vides that  the  Justice  (or  any  other  Justice  of  the  territorial 
division)  may,  by  his  warrant  as  aforesaid,  commit  the  defend- 
ant for  any  term  not  exceeding  three  months,  these  words 

0)  18  Ont  R.  476. 
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1891.       would  seem  to  carry  down  all  the  provisions  of    section  66 
JEc  partr     relative  to  the  contents,  form  and  operation  of  the  warrant  of 
^ff^'     commitment  so  far  as  applicable,  as   well   those   relating  to 
^^^^'      costs  and  charges  of  distress  and  of  commitment  and  convey- 
ing to  gaol  as  the  costs  of  the  prosecution  and  the  penalty^ 
Form  (N5),  mentioned  in  section  66,  closely  follows  the  enact- 
ments of  the  section,  and  the  ''aforesaid  warrant "  referred  to 
in  section  67,  clearly  applies  to  the  form  (N5),  except  so  far  as 
it  may  be  inconsistent  with  section  67. 

In  the  schedule  to  the  Act  51  Vic,  cap.  34,  a  form  (W)  is 
given  as  a  form  of  warrant  of  commitment  under  The  Canada 
Temperance  Act.  It  is  very  carelessly  and  ignorantly  drawn. 
It  recites  that  defendant  was  adjudged  to  pay  the  penalty  and 
to  be  imprisoned,  without  alleging  adjudication  or  order  of 
distress  warrant,  and  it  recites  the  adjudication  of  imprison- 
ment as  being  with  hard  labor,  whereas  hard  labor  is  not  per- 
missible in  such  case. 

It  is  true  that  the  sections  of  the  Summary  Conviction  Act 
to  which  reference'has  been  made  —  the  66th  and  67th  —  relate 
not  to  the  conviction,  but  to  the  form,  operation  and  effect  of 
a  warrant  of  commitment.  But  when  there  is  this  legislative 
authority,  by  sections  66  and  67  for  the  imprisonment  of  a  de- 
fendant for  three  months,  unless  the  costs  of  distress  and  of 
commitment  and  conveying  to  gaol,  as  well  as  the  penalty  and 
costs  of  prosecution  are  sooner  paid,  and  when  this  follows 
upon  and  as  a  consequence  o(  a  conviction,  I  can  see  no  objec- 
tion to  the  conviction  following  a  prescribed  form,  in  which 
such  costs  are  directed  to  be  paid.  As  to  the  costs  of  prosecu- 
tion, the  amount  of  these  is  to  be  adjudged  in  the  conviction. 
This  is  the  judicial  act  of  the  convicting  Justice.  As  to  the 
charges  and  costs  of  distress,  and  of  commitment  and  convey- 
ing to  gaol,  the  amount  is  not  to  be  named  in  the  conviction. 
This  amount  cannot  then  be  determined,  and  the  form  recog- 
nizes this  fact.  The  amount  is  to  be  named  by  the  Justice 
issuing  the  warrant  of  commitment. 

It  is  true  that  the  form  of  conviction  adjudges  the  costs  of 
commitment  and  conveying  of  the  defendant  to  gaol,  without 
fixing  the  amount,  while  the  Act  (sec.  66)  authorizes  the  Jus- 
tice issuing  the  warrant  of  commitment  to  order  such  costs  if 
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he  shall  see  fit ;  but  the  form  of  conviction  (J  1)  places  in  pa-       1890. 
renthesis  the  words  "(and  of  the  commitment  and  conveying    Ex  parte 
of  the  said  A.  B.  to  the  said  gaol),"  as  if  in  recognition  of  the     ^'^^• 
provisional  character  of  such  adjudication.     Even  although  the      ^^^^ 
adjudication  or  award  of  execution  be  not,  in  strictnass,  an 
e&sential  part  of  the  conviction,  no  harm  can  come  to  the  de- 
fendant from  following  the  form  of  conviction  given  in  the 
statute,  for  the  adjudication  of  execution,  as  given  in  the  form 
of  conviction,  does  not  (so  far  at  least  as  regards  the  point  here 
in  question)  go  beyond  that  which  the  law  allows  to  be  done 
upon   the  execution  of  such   conviction,  and  so  at  most,  it 
would  be  surplusage;  and  in  Paley   on   Convictions,  180-1, 
it  is  said  that  the  general  maxim  applicable  to  all  other  legal 
forms  is  applicable  to  convictions  as  well,  viz.,  that  any  defect 
in  the  manner  of  stating  that   which  is  in  itself  surplusage, 
and  which  might  be  omitted  altogether,  does  not  vitiate  the 
rest  which  is  sound.     I  do  not,  however,  intend  to  imply  that 
anything  which  is  authorized  by  the  forms  of  conviction  in 
respect  of  the  adjudication  of  execution  is  surplusage. 

The  result,  therefore,  in  my  opinion  is,  that  the  conviction  in 
question  is  supported  by  legal  enactment,  and  is  not  open  to 
the  objection  taken  to  it. 

The  recent  case  in  Ontario  —  Mechiam  v.  Home  —  referred 
to  by  counsel,  appears  from  the  note  of  the  decision  in  the 
Canada  Law  Times,  to  be  an  authority  to  the  same  effect. 

Tuck,  J.    I  agree. 

Wetmore,  Palmer,  and  Fraser,  JJ.,  took  no  part. 

Rule  discharged,* 


See  R«g,  v.  WhiU,  S8  N.  R  Bep.  210. 
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_  i?_^  .Ex  PARTE  WHALEN. 

February  i^.   ^         ,       _  ^  ^^        .    .  ^  ..  .  t 

CaTUiaa    Temperance  Act — Conviction — Costs  of  commitment  am 

conveying  defeTidant  to  gaol  —  Costs  of  distress 

In  a  conviction  under  The  Canada  Temperance  Act  for  a  first  offence  of  nnlaw- 
fuUy  selling  intoxicating  liquor,  the  costs  of  commitment  and  conveying  the 
defendant  to  gaol  if  the  line  and  costs  are  not  levied  by  distress  are  in  the 
discretion  of  the  Justice  under  sec.  06  of  The  Summary  Convictions  Act 

Where  such  costs  are  not  awarded,  they  should  not  form  part  of  the  conviction 
in  the  form  (J  1)  given  by  the  Summary  Convictions  Act,  which  admits  of 
variance. 

Form  (T)  given  by  the  Act  51  Vic.  cap.  34,  is  not  applicable  to  a  case  where 
the  Justice  does  not  adjudge  payment  of  the  costs  of  commitment  and  con- 
veying the  defendant  to  gaol. 

The  costs  of  a  distress  are  not  in  the  discretion  of  the  Justice  under  sec.  66  of 
the  Summary  Convictions  Act. 

This  was  an  application  for  a  certiorari  to  remove  a  con- 
viction of  the  applicant,  John  Whalen,  had  before  George  H. 
Wallace,  Stipendiary  Magistrate  in  and  for  the  County  of 
Kings,  for  selling  intoxicating  liquors  contrary  to  the  provi- 
sions of  the  sfecond  part  of  The  Canada  Temperance  Act. 

The  objections  to  the  conviction  were :  1.  That  the  Magis- 
trate had  agreed,  after  the  evidence  was  finished,  to  adjourn 
for  giving  his  judgment  till  a  future  day,  after  the  trial  of  two 
other  cases  that  were  then  pending  before  him. 

2.  That  the  conviction  was  defective,  in  that  the  Magistrate 
should  have  followed  the  form  of  conviction  prescribed  by  the 
Act  51  Vic,  cap.  34,  in  amendment  of  The  Canada  Temperance 
Act;  and  not  the  form  prescribed  by  the  Summary  Convictions 
Act,  (Rev.  Stat.  Can.,  cap.  178.) 

An  order  nisi  having  been  gmnted  by  His  Honor  Mr.  Jus- 
tice Palmer, 

•  January  29,  1892,  A,  S.  White  shewed  cause.  The  Magis- 
trate not  having  adjudged  the  defendant  to  pay  the  conts  of 
his  commitment  and  the  conveying  of  him  to  gaol,  properly 
adopted  the  form  of  conviction  (J.  1)  given  in  the  Sum- 
mary Convictions  Act  (R.  S.  C,  cap.  178),  omitting  the  words, 
''  and  of  the  commitment  and  conveying  the  defendant  to  gaoL" 
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These  cosis  are  discretionary  with  the  Magistrate.     Sec.  66  of       1892. 
the  Summary  Convictions   Act  provides  that  if  the  Justice     jstc  paru 
thinks  fit,  such  costs  may  also  be  imposed.    Not  having  im-    Whalen. 
posed  them,  they  are  rightly  omitted  from   the  conviction. 
Form  (T)  given  in  Act  51  Vic,  cap.  34,  is  therefore  not  applic- 
able.   Rev.  Stat  Can.,  cap.  106,  sec.  107.    See  also  Beg.  v. 
Manery  (1).    As  to  the  objection  that  the  costs  of  distress 
were  included,  these  costs  necessarily  follow  upon  the  issuing 
of  the  distress  warrant,  which,  under  sees.   66  and  67   of  the 
Summary  Convictions  Act,  the  Magistrate  must  issue  before 
he{can  enforce  the  conviction  by  imprisonment  of  the  defendant. 
Form  (T)  cannot  be  adopted  in  a  case  like  the  present. 

A.  I,  Trueman,  in  support  of  the  rule.  Sec  107  of  The 
Canada  Temperance  Act  (R.  S.  C,  cap.  106),  only  makes  the 
provisions,  including  the  forms,  of  the  Summary  Convictions 
Act  applicable  so  far  as  no  other  provision  is  made.  Act  51  Vic, 
cap.  34,  in  amendment  of  the  Canada  Temperance  Act,  pro- 
vides a  form  of  conviction,  and  it  must  be  adopted.  Sec.  14 
of  the  Act  in  amendment  of  the  Act  (R.  S.  C,  cap.  106,)  on 
which  the  conviction  is  founded,  has,  by  authorizing  the  use 
of  form  (T),  in  effect,  provided  a  mode  of  levying  the  penalty, 
and  it  must  be  followed.  Sees.  62  and  67  of  cap.  178,  Rev. 
Stat.  Can.    See  Ex  parte  Shdian  (2). 

Cur.  adv.  vrdt 

The  judgment  of  the  Court  (Wetmore,  J.,  taking  no  part,) 
was  now  delivered  by 

Sir  John  C.  Allen,  C.  J.  The  objections  to  the  conviction 
in  this  case  are, 

1st  That  the  magistrate  had  agreed,  after  the  evidence  was 
finished,  to  adjourn  for  giving  his  judgment  till  a  future  day, 
after  the  trial  of  two  other  cases  that  were  then  pending  before 
him. 

2nd.  That  the  conviction  was  defective,  in  that  the  magis- 
trate should  have  followed  the  form  of  conviction  prescribed 
by  the  Act  51  Vic.  cap.  34,  in  amendment  of  The  Canada 

O)  19  Out.  R.  09L  (2)  Ante  pi  138. 
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Whalen. 


1892.  Temperance  Act,  and  not  the  form  prescribed  by  The  Summary 
Ex  paru    Convictions  Act  (R.  S.  C,  cap.  178). 

On  the  first  point,  we  think  the  objection  is  sufficiently 
answered  by  the  affidavits  read  on  shewing  cause  against 
granting  a  certiorari. 

The  second  objection  is  the  substantial  one. 

Section  107  of  The  Canada  Temperance  Act,  (Rev.  Stat.  cap. 
106)  as  amended  by  51  Vic  cap.  34,  sec.  9,  enacts  as  follows: — 
"  Every  offence  against  the  second  part  of  this  Act  may  be 
prosecuted,  and  the  penalties  and  punishments  therefor  en- 
forced, in  the  manner  directed  by  the  *  Act  respecting  summary 
proceedings  before  Justices  of  the  Peace,'  so  far  as  no  provision 
is  hereby  made  for  any  matter  or  thing  which  is  required  to 
be  done  with  respect  to  such  prosecution;  and  all  the  provisions 
contained  in  the  said  Act,  shall  be  applicable  to  such  prosecu- 
tions, and  to  the  judicial  and  other  officers  before  whom  the 
same  are  hereby  authorized  to  be  brought,  in  the  same  manner 
as  if  they  were  incorporated  in  this  Act,  and  as  if  all  such 
judicial  and  other  officers  were  named  in  the  said  Act." 

In  order  to  shew  the  application  of  the  above  section  to  the 
present  case,  it  will  be  necessary  to  state  that  this  was  a 
prosecution  for  an  offence  against  the  second  part  of  The 
Canada  Temperance  Act  (illegally  selling  intoxicating  liquors), 
and  that  there  is  no  provision  in  that  Act  with  respect  to  the 
mode  of  prosecuting  such  offences  and  enforcing  convictions, 
except  as  to  the  officials  before  whom  such  prosecutions  are  t3 
be  brought,  and  the  limitation  of  the  time  for  commencing 
them. 

The  conviction  in  this  case  was  according  to  the  form  (J  1) 
given  by  the  Summary  Convictions  Act,  omitting  the  costs  of 
a  commitment  and  conveying  the  defendant  to  prison  in 
default  of  sufficient  distress  to  pay  the  fine  and  costs. 

Section  111  of  that  Act  declares  that  the  several  forms  in  the 
schedule  of  the  Act,  varied  to  suit  the  case,  or  forms  to  the 
like  effect,  shall  be  deemed  good,  valid  and  sufficient  in  law. 

The  only  variance  between  the  conviction  in  this  case  and 
the  form  (J  1)  is  the  omission  of  the  words  "  and  of  the 
commitment  and  conveying  of  the  said  (defendant)  to  the  said 
gaol;"  but  those  words  in  the  form  are  within  parenthetic 
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marks,  as  are  also  the  woixis  "to  be  kept  at  hard  labor:"       l^^« 
thereby  showing  that  they  are  not  to  be   used    in    every    JBk  parte 
conviction  for  enforcing  a  penalty.  halkn. 

The  penalty  for  a  first  offence  of  unlawfully  selling  intoxi- 
cating liquors  is  a  fine  of  not  less  than  S50 ;  but  as  no  mode 
is  provided  by  The  Canada  Temperance  Act  for  the  recovery 
of  the  fine,  it  is  necessary  to  resort  to  The  Summary  Con- 
victions Act  for  that  purpose;  and  the  62nd  section  declares 
tiiat  whenever  by  the  Act  authorizing  a  pecuniary  penalty  for 
an  offence,  no  mode  of  enforcing  payment  of  the  penalty  is  pro- 
vided, the  Justice  making  the  conviction  may  issue  his  warrant 
of  distress  for  the  purpose  of  levying  the  same.  The  form  of 
the  warrant  is  given.  Then  section  66  points  out  what  is  to 
be  done  if  no  property  can  be  found  whereon  to  levy  the  fine 
and  costs :  it  authorizes  the  Justice  who  issued  the  warrant  of 
distress,  to  issue  a  warrant  of  commitment  requiring  the 
constable  to  arrest  the  defendant  and  convey  him  to  the 
commdn  gaol  of  the  county,  and  to  deliver  him  to  the 
keeper,  and  requiring  the  keeper  to  imprison  the  defendant 
and  to  detain  him  for  the  time  directed  by  the  Act  on  which 
the  conviction  was  founded,  unless  the  sums  of  money 
adjudged  to  be  paid,  and  all  costs  and  charges  of  the  distress^ 
"and  also  the  costs  and  charges  of  the  .commitment  and 
conveying  the  defendant  to  prison,  if  such  Justice  thinks  fit  so 
to  order  (the  amount  thereof  being  ascertained  and  stated  in 
such  commitment),  are  sooner  paid." 

The  Justice  before  whom  the  defendant  in  this  case  was- 
oonvicted,  did  not  ^Hhink  fit  to  order"  the  payment  of  those 
costs,  and,  therefore,  they  were  rightly  omitted  from  the  con- 
viction. 

But  it  was  contended  on  behalf  of  the  defendant,  that  the 
magistiate  should  have  followed  the  form  of  conviction  (T) 
given  by  the  Act  51  Vic.,  cap.  34,  and  adjudged  that  the  defend- 
ant should  be  detained  in  prison  for  the  time  specified,  unless- 
ihe  costs  of  conveying  him  to  giaiol,  as  well  as  the  other  costs 
mentioned  in  the  conviction  were  sooner  paid. 

Section  14  of  the  last  mentioned  Act  declares  that "  The- 
forms  given  in  the  schedule  to  the  Act  (of  which  form  (T)  is 
one)  or  any  forms  to  the  like  effect,  shall  be  sufiicient  in  the 
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^^^-       cases  thereby  respectively  provided  for ;  and  where  no  forms 
Ekcparte  fare  prescribed  by  the  said  schedule,  new  ones  may  be  framed 
HALBN.    jj^  accordance  with  *The  Canada  Temperance  Act,*  or  with 
*  The  Summary  Convictions  Act.' " 

Apart  from  any  objection  to  the  use  of  the  form  (T),  we  do 
not  think  section  14  is  imperative  on  the  magistrate  to  use  that 
form  on  a  conviction  for  a  first  offence  under  the  second  part 
of  the  Canada  Temperance  Act,  unless  he  has,  in  the  exercise 
of  his  discretion,  as  given  by  section  66  of  the  Summary  Con- 
victions Act,  adjudged  that  the  defendant  should  pay  the 
costs  of  commitment  and  conveyance  to  prison. 

Section  14  does  not  even  profess  to  repeal  the  forms  pre- 
scribed by  the  Summary  Convictions  Act,  which  are  made 
applicable  to  prosecutions  under  the  Canada  Temperance  Act, 
and  to  substitute  other  forms ;  and  therefore  we  do  not  see  the 
necessity  for  form  (T),  because  the  form  of  conviction  (J  1) 
in  the  Summary  Convictions  Act,  in  terms,  provides  for  cases 
where  the  Magistrate  adjudges  the  payment  of  the  costs  of 
commitment  and  conveying  the  defendant  to  prison,  as  well 
as  to  cases  where  he  does  not  so  adjudge.  If  by  the  form  (T) 
it  was  intended  to  take  away  the  discretion '  given  to  the 
Magistrates  over  the  costs  of  commitment,  etc.,  by  section  66 
of  the  Summary  Convictions  Act,  we  think  it  has  entirely  failed 
in  its  object. 

In  addition  to  the  objection  that  the  present  conviction  did 
not  follow  the  form  (T)  in  respect  to  the  costs  of  commitment, 
it  was  also  objected  that  it  varied  from  that  form  by  including 
the  costs  of  a  distress,  which  were  not  authorized  by  that 
form.  In  other  words,  that  the  conviction  was  wrong  in  two 
particulars  —  first,  that  it  improperly  included  the  costs  of  a 
distress,  and  second,  that  it  improperly  omitted  the  costs  of  a 
commitment  and  conveying  the  defendant  to  prison. 

In  answer  to  that  objection,  it  is  sufficient  to  say  that  it  is 
evident  that  form  (T)  is  not  applicable  to  the  present  case, 
where  the  Magistrate  was  required  by  section  66  of  the  Sum** 
mary  Convictions  Act,  in  case  no  property  was  found  whereon 
to  levy  for  the  amount  stated  in  the  warrant  of  distress,  to 
issue  his  warrant  of  conimitment  directing  the  defendant  to 
he  imprisoned  for  a  certain  time  unless  the  fine  and  costs 
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adjudged  to  be  paid,  "and  all  costs  and  charges  of  the  distress  "       ^^^' 
were  sooner  paid.     If  the  Magistrate,  in  drawing  up  his  con-    Ex  paru 
viction  in  such  a  case  as  the  present,  should  omit  those  words, 
the  conviction  would  be  defective,  as  he  has  no  such  discretion 
over  those  costs,  as  he  has  over  the  costs  of  commitiuent  and 
conveying  the  defendant  to  gaol. 

The  words  **  the  said  sums,"  in  the  latter  part  of  form  (T), 
where  the  imprisonment  is  adjudged,  evidently  apply  only  to 
the  amount  of  the  fine  and  the  costs  of  the  conviction. 

We  express  no  opinion  as  to  whether  that  form  can  be  prop- 
erly applied  in  all  cases  of  convictions  for  first  offences  under 
The  Canada  Temperance  Act. 

It  may  be,  that  the  language  of  sec.  14  of  the  51  Yic,  cap.  34, 
would  give  the  convicting  magistrate  power  to  vary  from  the 
form  (T),  when  such  form  would  not  be  in  accordance  with 
the  conviction  in  respect  to  the  payment  of  the  costs  of  distress, 
or  the  costs  of  a  commitment  and  conveying  the  defendant  to 
gaoL  In  other  words,  that  form  (T)  is  not  imperative,  and 
may  not  be  applicable  in  all  cases,  but  might  be  varied  so  as  to 
agree  with  the  adjudication  in  each  particular  case  of  a  convic- 
tion for  a  first  offence. 

Shehan'a  Case,  decided  in  Hilary  Term,  1891,  (1)  was  cited  to 
shew  that  the  costs  of  commitment  and  conveying  the  defend- 
ant to  prison  should  have  been  included  in  this  conviction. 
But,  in  that  case,  the  convicting  Magistrate  had  adjudged  that 
the  defendant  should  pay  those  costs,  and,  therefore,  they  were 
properly  included  in  the  conviction;  which  fact  certainly  dis- 
tinguishes it  from  this  case. 

We  think  the  order  nisi  for  a  certiorari  should  be  discharged. 

Rule  discharged. 


(1)  Ante  p.  183. 
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1890.       DRISCOLL  v.  THE   MAYOR,  ALDERMEN  and  COMMON- 


April  16.  ALTY  OP  THE  CITY  OF  SAINT  JOHN. 

Municipal  Corporation — Sidewalk  constructed  on  inclined  plane — 
Whether  properly  constructed — Foot  passenger  slipping  on  ice — 
Negligence  —  Question  for  jwry. 

A  sidewalk  was  constructed  on  a  street  in  St.  John  nmning  from  east  to  west, 
a  distance  of  480  feet  on  a  ^prade  of  about  8  feet  in  100  feet.  From  the 
south  line  of  the  street  the  sidewalk  also  sloped  northward  to  the  gutter  in 
various  grades  —  at  one  point  the  slope  being  about  one  foot  in  eiffht.  At 
this  point,  water  from  the  la»d  south  of  the  street  (which  was  hi^er  than 
the  sidewalk)  was  accustomed  to  run  across  the  sidewalk  to  the  gutter,  and 
to  freeze  in  winter  and  form  ice  on  the  sidewalk.  The  plaintiff,  in  walking 
upon  the  sidewalk  at  this  point  in  the  evening,  slipped  upon  the  ice  and  was 
injured.  In  an  action  against  the  city  for  damages,  a  nonsuit  was  granted 
on  the  ground  that  there  was  no  evidence  of  negkgence : 

Hdd  —  per  Allbx,  G.  J.,  Palmer  and  King,  JJ.,  (Fbaser  and  Tdck,  JJ., 
dissenting)  —  That  there  was  evidence  which  should  have  been  left  to  the 
jury  to  find  whether  the  defendants  had  been  guilty  of  negligence  in  the  con- 
struction of  the  sidewalk. 

This  was  an  action  brought  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  from  slipping  and  falling  while 
walking  upon  one  of  the  streets  of  the  City  of  Saint  John,  by 
reason  of  the  alleged  negligence  of  the  defendants  in  improp- 
erly constructing  the  sidewalk  of  the  street,  so  as  to  give  it  an 
unnecessary  incline  from  the  inside  towards  the  gutter. 

At  the  trial,  which  took  place  at  the  Saint  John  Circuit,  in 
November,  1888,  His  Honor  Mr.  Justice  Fraser,  the  presiding 
Judge,  was  of  opinion  that  there  was  no  evidence  of  ne^rli. 
gence  on  the  part  of  the  defendants  to  be  submitted  to  the 
jury,  and  directed  a  nonsuit. 

The  evidence  given  on  the  trial  is  so  fully  referred  to  in  the 
judgments  that  it  is  unnecessary  to  state  it  here. 

October  4,  1889.  Lee  moved  to  set  aside  the  nonsuit  The 
learned  Judge  was  wrong  in  deciding  that  there  was  no  evi- 
dence to  submit  to  the  jury  that  the  sidewalk,  where  the 
plaintiff  fell,  was  improperly  constructed.  It  was  shown  that 
the  sidewalk  was  put  down  by  the  defendants  so  that  there 
was  a  steep  incline  towards  the  gutter.  This  of  itself  is  some 
evidence  of  negligence,  as  sidewalks  are  not  usually  nor  ordi- 
narily laid  in  that  manner.     The  sidewalk  having  a  slope,  the 
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water,  in  running  across  it  in  the  winter  season  from  the  alley       ^^00- 
which  was  shown  to  exist,  froze  and  formed  a  smooth  and    Drisooll 
very  dangerous  surface  to  persons  passing  over  it.    It  is  alsorf^^  Mayor, 
submitted  that  it  is  the  clear  duty  of  the  defendants  to  keep  &c.,ofth£ 
the  streets  free  from  ice,  and  that  ice  being  on  the  sidewalk  is      jqhn. 
-prvma  facie  evidence  of  negligence.      It  is  especially  their 
duty  when  the  sidewalk  is  so  constructed  that  ice  will  of 
necessity  form  on  it,  and  when  ice  would  not  form  if  the  side- 
walk was  constructed  in  the  usual  way.     See  BvAms  v.  City  of 
Toronto  (1) ;  Goldemith  v.  City  of  London  (2) ;  Bliss  v.  Boeckk 
<3) ;  Taylor  v.  C%  of  Yonkers  (4). 

Jack,  contra.  The  defendants,  in  constructing  the  sidewalk 
-at  the  place  where  the  accident  happened,  acted  in  the  exercise 
-of  their  discretionary  powers  given  them  by  the  charter  of  the 
city,  and  are  not  liable  in  respect  to  the  same  for  error  in 
judgment,  if  any.  PaUison  v.  The  Mayor,  etc,  of  Sai/nt  John ; 
Morrill  on  City  Negligence,  pp.  82, 116, 124  and  157.  The  evi- 
dence,  however,  shows  that  they  exercised  a  sound  discretion 
in  constructing  this  sidewalk,  inasmuch  as  it  was  so  con- 
structed that  the  water  flowing  from  the  alley  would  be  car- 
ried directly  to  the  gutter,  and  an  overflow  for  a  more 
extended  area  down  the  sidewalk  avoided.  It  was  not  proved 
that  the  defendants  had  notice  of  the  alleged  defect  before  the 
accident  to  the  plaintiff,  nor  that  ice  had  previously  formed  at 
the  place.  The  cases  relied  upon  by  the  plaintiff'  are  not  appli- 
cable. OoldsmOh  v.  The  City  of  London  (5)  has  been  over- 
ruled by  the  Supreme  Court  of  Canada. 

C.  N.  Skinner,  Q.  C,  in  reply. 

Cur,  adv.  vvM. 

The  following  judgments  were  now  delivered : 

Tuck,  J.  At  the  trial  of  thi^  cause  in  Saint  John,  the 
plaintiff  was  nonsuited. 

This  is  an  action  of  negligence.  The  plaintiff,  a  woman 
about  seventy-eight  years  old,  on  the  night  of  the  5th  day  of 

8)  42  U.  C,  Q.  B.  600.  (4)  60  Am.  Rep.  402. 

)110ni.k2S.  (5)10€tiii.&C.  R.281. 

(8)  8  Ont  R.  46L 
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1890.       November,  1887,  on  her  way  homo  from  the  market,  fell  oh 

Driscoll    the  sidewalk  on  Union  Street,  near  Dock  Street,  in  the  City  of 

The  Mayor,  Saint  John.    Plaintiff's  counsel  contend  that  at  this  place  the 

&c.,  OP  THE  sidewalk  was  improperly  constructed,  having  too  steep  a  grade 

John.      from  the  houses  to  the  gutter.    It  is  admitted  that  in  absence 

^jij^j      of  constructural  defect  in  making  the  sidewalk  the  City  is  not 

liable. 

From  the  evidence  of  William  Murdoch  it  appears,  that  he 
took  levels  and  measurements  of  the  sidewalk  where  the 
accident  happened,  and  obtained  cross  sections  of  the  side- 
walk at  different  points  between  Prince  William  Street  and 
Dock  Street.  The  result  of  this  witness'  measurement- 
shewed  that  the  descent  of  this  sidewalk  in  front  of  the  hotel 
door  is  three  inches  to  eight  feet  out,  that  is,  it  slopes  three 
and  one  tenth  in  one  hundred.  He  says  that  just  at  the 
western  side  of  the  alleyway  it  slopes  in  six  feet  at  the  rate  of 
thirteen  and  three-tenths  in  the  hundred;  that  is,  the  difference 
there  is  about  nine  and  three  quarter  inches,  that  is,  on  a 
straight  line  from  the  gutter,  and  at  right  angles  to  the  street 
across  the  sidewalk;  that  water  flowing  from  this  alleyway 
flows  across  the  sidewalk  to  the  gutter.  On  cross-examination, 
he  says  that  this  water  would  find  the  gutter  in  the  most  rapid 
way,  and  would  be  in  the  most  direct  course.  This  sidewalk 
is  laid  with  asphalt,  and  thick  ice  had  formed  on  it  recently,  at 
the  place  where  the  woman  fell,  from  water  coming  out  of  the 
alleyway. 

Now  in  this  case  there  is  no  evidence  that  the  street  or 
sidewalk  was  out  of  repair.  So  far  as  the  evidence  shows, 
they  were  in  a  good  state  of  repair :  true,  theie  was  on  the 
sidewalk,  ice,  which  had  probably  formed  the  day  or  evening 
of  the  accident,  and  of  which  the  defendants  had  no  notice^, 
and  for  which  they  were  in  no  way  responsible.  In  a  city  like 
Saint  John,  ice  must  necessarily  form  in  the  streets,  and  many 
of  them,  such  as  Bocky  Hill  and  Chipman's  Hill,  are  so  steep, 
that  in  certain  conditions  of  the  weather,  it  would  be  prac- 
tically impossible  to  keep  them  free  from  ice.  Wherever 
asphalt  sidewalks  are  laid,  and  water  lodges  on  or  runs  across 
them  in  the  winter  season,  ice  forms,  which  renders  the 
sidewalk  slippery,  and  in  a  manner  unsafe ;  but  there  is  no  law^ 
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which  imposes  upon  a  municipal  body  the  duty  of  keeping       ^^^' 
asphalt  sidewalks  free  from  ice,  or  prevent  them  being  laid.    Dbisgoll 
It  is  argued  that  the  ice  formed  here  because  the  sidewalk -j-^^  Matob, 
was  so  steep  from  the  line  of  the  houses  to  the  gutter.    Owing  &c-»  of  the 
to  the  formation  of  the  ground  at  this  place  the  sidewalk      John. 
could  not  very  well  have  been  diflFerently  constructed.    The 
alleyway  is   about    eight    feet    wide,    and    slants    upwards 
towards  the  south,  rising,  as  the  witness  says,  considerably. 
The  incline  is  greater  than  it  is  on  the  sidewalk.    The  whole 
of  Union  Street  at  this  place  has  been  cut  down  through  the 
rock,  thereby  leaving  the  land  immediately  to  the  south  of  the 
street  itself,  higher  and  steeper  than  the  sidewalk.    And  the 
plaintiff  says,  because  in  one  place  the  sidewalk  slopes  three 
and  one-tenth  inches  in  one  hundred,  and  just  at  the  western 
side  of  the  alleyway  it  slopes  thirteen  and  three-tenth  inches 
in   the  hundred,  it  is  improperly  constructed,  and  the  defen- 
dants are  responsible  for  any  accident  which  is  caused  by  ice. 
I  differ  entirely  from  this,  and  think  that  the  construction  of 
the  sidewalk  in  the  manner  described  by  Murdoch,  was  not 
proper  evidence  to  be  submitted  to  the  jury,  of  neglect  on  the 
part  of  the  City  Corporation  of  any  legal  duty,  and  therefore 
that  the  learned  judge  was  right  in  granting  a  nonsuit.     In  this 
particular,  I  agree  with  the  judgments  of  Sir  W.  J.  Ritchie, 
C.  J.,  and  Gwynne,  J.,  in  City  of  London  v.  Goldsmith, 

Apart  from  this  view  of  the  case,  which  to  my  mind  is 
condusive,  there  is  no  evidence  that  the  ice  formed  on  the 
sidewalk  because  of  the  slope ;  and  it  does  not  appear  but 
that  more  ice  would  have  formed  had  the  sidewalk  been 
level.  There  was  to  be  sure,  a  greater  liability  to  slip  on  a 
sloping  sidewalk  than  on  a  level  one,  but  for  the  slope  in  a 
city  like  Saint  John,  the  defendants  are  not  responsible.  In 
Jtingl-and  v.  City  of  Toronto  (1),  Gwynne,  J.  says,  "  unless  the 
corporation  could  be  held  to  be  insurers  of  the  safety  of  all 
persons  using  the  sidewalk  in.  the  midst  of  our  Canadian 
winter,  I  do  not  well  see  how  they  can  be  held  responsible  on 
this  evidence."  That  language  appears  to  be  applicable  to  this 
case. 

I  think  that  the  nonsuit  should  stand. 

(1)  28  U.  a.  C.  p.  98. 
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^   1890.  King,  J.     This  is  an  action  for  injuries  sustained  by  the 

Drisooll    plaintiff,  through  slipping  and  falling  while  walking  upon  one 

Thb  Mayoe,  ^^  ^^^  streets  in  the  City  of  Saint  John.     At  the  trial  the 

&c.,  OP  THE  plaintiff  was  nonsuited,  and  she  now  moves  to  set  aside  the 
Cnr  OF  Saint '^  .^       j  i.  ^  •  i 

John.       nonsuit  and  for  a  new  trial. 

The  accident  took  place  on  the  evening  of  November  5, 1887. 
The  plaintiff,  who  was  then  seventy-seven  years  old,  was  re- 
turning from  the  market  to  her  home  when  she  fell.  The 
injury  to  her  was  a  serious  one,  her  thigh  was  broken  and  she 
suffered  considerable  pain.  There  was  nothing  in  the  evidence 
to  show  conclusively  that  there  Was  any  carelessness  on  her 
part,  and  so,  for  the  purposes  of  this  motion,  we  are  to  assume 
that  the  accident  happened  without  any  fault  of  her  own« 
This  serious  injury  thus  being  occasioned  to  her  without  any 
fault  on  her  part,  the  question  is  whether  there  is  any  evidence 
that  it  was  occasioned  by  any  neglect  on  the  part  of  the 
defendants. 

It  has  been  frequently  held  that  the  corporation  of  the  City 
of  Saint  John  is  bound  to  have  the  streets  of  the  city  in  a 
state  reasonably  fit  for  ordinary  travel.  The  accident  here 
took  place  on  the  south  side  of  Union  street,  between  Prince 
William  street,  (or  Chipman's  Hill,  as  that  street  is  called  at 
this  place)  and  Dock  street.  The  street  descends  from  Prince 
William  street  westward  to  Dock  street  at  the  rate  of  about 
eight  feet  in  a  hundred,  the  distance  between  these  two  points 
being  four  hundred  and  eighty  feet.  This  part  of  the  street 
was  cut  down  to  its  present  level  and  graded  since  the  fire  in 
1877.  The  south  sidewalk,  which  is  laid  in  asphalt,  has  an 
incline  from  the  line  of  the  street  towards  the  gutter.  This 
incline,  at  the  line  of  intersection  with  Prince  William  street 
and  Dock  street,  is  almost  imperceptible  in  order  to  make  a 
level  connection  with  the  sidewalk  on  those  streets,  but  along 
the  south  side  of  Union  street,  between  the  intersecting  streets, 
the  sidewalk  inclines  towards  the  glitter  at  varying  angles.  A 
plan  is  in  evidence  showing  the  cross  sections  of  the  sidewalk 
.  at  several  points.  At  a  point  145  feet  west  of  Prince  William 
street  the  sidewalk  slopes  3f  inches  in  8  feet,  or  four  and 
three-tenths  per  cent.,  and  then  is  rounded  down  to  the  gutter. 
At  272  feet  it  slopes  3  inches  in  8  feet,  or  three  and  one-tenth 
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per  cent.     At  308  feet  it  slopes  11^  inches  in  9  feet,  or  thirteen       ^390. 
and  three-tenths  per  cent,  and  then  slopes  abruptly  to  the    Drisooll 
gutter.     At  400  feet  it  slopes  of  inches  in  9  feet,  or  five  andxmB  Matob, 
three-tenths  percent.     It  will  thus  be  seen   that  it  is  quite  *^»  ^'thb 
flat  laterally  at  272  feet,  and  quite  steep  at  308  feet.     The      John. 
cross  section  at  272  feet  is  at  the  door  of  the  Sackville  Hotel,  i.      ^^j, 

e.,  at  the  east  of  the  hotel  building.     To  the  west  of  the  hotel-       

building  there  is  an  alleyway,  and  the  cross  section  at  308  feet> 
namely  that  showing  the  incline  of  thirteen  and  three-tenihs 
per  cent,  is  taken  at  the  west  of  this  alleyway.  The  case  for 
the  plaintiff  is  that  water  was  accustomed  to  come  down  this  al- 
ley and  run  across  the  sidewalk,  that  this  would  freeze  and  make 
ice,  and  that,  as  this  was  reasonably  to  be  foreseen,  the  City  was 
guilty  of  carelessness  in  giving  to  the  sidewalk  a  degree  of 
incline  or  slope  outwards  that  would  make  it  dangerous  in  the 
event  of  the  ice  forming.  Mr.  Jack  contends  that  the  Legisla- 
ture, having  given  the  City  the  right  to  decide  upon  the  matter 
of  levels,  etc.,  it  should  not  be  left  to  a  jury  to  review  their 
decision  unless  their  determination  is  obviously  bad.  The 
right  of  the  City  in  the  matter  of  altering  levels  is  fairly  estab- 
lished by  Patterson  against  the  City  of  Saint  John.  I  agree 
that  the  reasons  which  lead  the  City  to  make  the  levels  at  one 
grade  rather  than  at  another  are  reasons  which  are  not  to  be 
reviewed  on  light  grounds.  Of  course  the  power  is  given  to 
the  City  for  the  purpose  of  making  the  highways  more  conven- 
ient and  safe  for  travel.  If  then  what  is  done  has  the  effect  of 
making  a  nuisance,  or  of  making  the  highways  dangerous  to 
travellers,  which  is  the  same  thing,  the  City  cannot  be  said  to 
be  exercising  powers  given  to  them,  for  it  is  clearly  not  intended 
in  the  grant  of  power  that  they  shall  make  a  nuisance. 

It  is  a  little  diiBcultto  understand  the  extraordinary  changes 
of  levels  shown  by  the  plan  in  evidence.  Most  people  have 
not  a  very  accurate  notion  of  form,  and  persons  unaccustomed 
to  plans  might  think  from  looking  at  the  plan  alone  that  the 
grade  is  greater  than  it  may  look  upon  the  ground.  Such  a 
-question  as  arises  here  is  one  of  degree.  A  grade  might  be 
such  that  no  reasonable  person  would  say  it  is  too  great,  or  it 
might  be  such  that  any  reasonable  person  would  say  it  is  too 
great  for  ordinary  travel.  In  this  case  it  seems  to  me  to  be  on 
the  border  line. 
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^^^'  There   is  some  difficulty  perhaps  in  determining  from  the 

Dbi8cx)ll    evidence  just  where  the  accident  occurred.     The  plaintiff  says 

The  Mayoe,  ^^*^  ^®^  ^^^^  g^^  "  ^^^^  ^^®  dangerous  place  near  the  hotel ";  she 

*^»®'^™^also  says  "it  was  the  sloping  place  where  I  fell,  there  is  a 

JoHK.       channel  there  where  the  sidewalk  delves  and  where  I  was 

ji^^j       heaved  down."    Her  son  who  found  her  lying  where  she  fell 

says  "  it  was  just  where  this  cut  was  "  (i,  6.)  the  cut  through 

.the  rock  forming  the  alleyway,  "  at  the  entrance  from  the  side 
of  the  Sackville  Hotel,  there  is  a  kind  of  platform  there  out- 
side where  the  carts  cross,  it  was  a  few  steps  from  that  alley- 
way where  I  found  her,  it  was  by  that  place."  From  this  I 
think  we  may  well  come  to  the  conclusion  that  she  fell  in 
front  of  the  alley  upon  the  steep  incline,  and  that  the  surface 
of  the  sidewalk  at  this  place  was  depressed  below  the  surface 
on  either  side.  Unless  this  were  so  it  is  not  easy  to  understand 
the  force  of  the  contention  for  the  defendants  that  the  sidewalk 
w&s  made  in  this  fashion  in  order  to  carry  the  water  directly 
to  the  gutter  from  the  alley  and  prevent  it  flowing  down  the  sur- 
face of  the  street.  The  evidence  of  Michael  Driscoll,  Ann 
McCarthy,  Mary  McGill  and  Joshua  Ward  tends  to  show  that 
the  place  was  one  which  was  rather  difficult  to  travel  upon 
when  ice  had  formed  there.  Many  places  in  St.  John  are  neces- 
sarily so  in  winter ;  but  there  may  well  be  a  distinction  be- 
tween the  operation  of  general  causes  and  special  causes, 
increasing  the  effect  of  the  general  operations  of  nature.  I 
by  no  means  wish  to  express  any  opinion  as  to  there  being  any 
liability  on  the  city  to  guard  against  the  continuance  of  ice  on 
the  streets  or  sidewalks  generally. 

As  to  whether  there  was  ice  here  at  the  time  of  the  accident,, 
the  evidence  is  slight ;  the  plaintiff  does  not  speak  of  it.  Her 
son,  on  direct  examination,  states  that  be  did  not  notice  it  at 
the  time;  but  on  cross-examination  he  says  there  was  ice,  and 
itjis  positively  proved  by  Ann  McCarthy.  Of  course  the 
defendants  cannot  be  liable  by  reason  merely  of  the  fact  of 
the  ice  being  there.  They  could  have  no  notice  of  it,  and  it  is 
not  suggested  that  they  ought  to  have  prevented  it,  or  could 
have  done  so ;  but  it  is  said  that  this  being  a  place  where 
there  was  a  known  flow  of  water  upon  the  sidewalk,  the 
defendants  constructed  the  sidewalk  in  such  a  way  as  to  en* 
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hance  the  danger,  by  giving  it  an  undue  lateral  slope,  so  that       l^^* 

a  person  could  not  safely  walk  there  when  the  ice  formed.    Drisooll 

Can  we  say,  as  a  matter  of  law,  or  as  a  matter  beyond  all  -j ^^  Matob, 

reasonable  question,  that  this  degree  of  slope  was  not  such  as,*^-  ofthb 
.'  .  1         xi-  i.  -i.  CmropSAiNT 

to  expose  persons  to  an  unnecessary  nsk,  or  that  it  was  neces-       John. 

sary  for  the  purpose  of  leading  off  the  water  from  the  alley-      Ki^j, 

way  ?    May  it  not  be  that  the  water  could  have  been  carried       

away  by  a  depression  from  the  mouth  of  the  alley  to  the 
gutter,  having  a  less  incline,  or  by  the  more  gradual  raising 
of  the  sidewalk  across  its  full  width  below  the  alleyway  ? 
It  does  seem  as  if  a  surface  sloping  one  foot  in  12  lengthwise, 
and  one  foot  in  8  laterally,  and  covered  with  ice  might  not  be 
a  very  safe  surface  to  walk  upon  after  dark.  At  all  events  I 
think  it  would  have  been  more  satisfactory,  if  the  case  had 
gone  on,  and  if  the  defendants  had  been  put  to  showing  by 
evidence  the  circumstances  which  led  their  local  officials  to 
construct  the  sidewalk  in  the  way  they  did.  In  the  absence 
of  such  evidence  the  jury  might  not  uni*easonably  come  to 
the  conclusion  that  it  w&s  unnecessary  to  expose  travellers  to 
the  risk  (which  I  think  it  is  impossible  to  say  that  they  were 
not  exposed  to)  from  the  use  of  a  sidewalk  such  as  this  was 
proved  to  be.  In  Goldsmith  v.  The  City  of  London,  the 
Supreme  Court  of  Canada  divided  upon  the  question  as  to 
the  negligence  involved  in  the  elevation  of  a  sidewalk  a  few 
inches  above  the  level  of  the  street  crossing.  The  majority 
(reversing  the  decision  of  the  Ontario  Court  of  Appeal) 
thought  there  was  no  evidence  of  negligence.  Each  case  de- 
pends upon  its  'own  facts  and  in  each  case  the  question  is  a 
practical  one.  I  think  this  case  a  doubtful  one,  and  have  been 
much  inclined  to  come  to  an  opposite  conclusion  to  that  which 
I  have  expressed.  Upon  the  whole,  however,  I  think  that  the 
plaintiff  has  proved  facts  from  which  reasonable  men  might 
conclude  that  the  street  was  not  reasonably  fit  to  travel  upon 
under  circumstances  which  might  have  been  foreseen,  and  that 
unless  there  was  a  choice  amongst  evils  (which  it  was  for 
defendants  to  show)  the  street  was  not  in  a  proper  condition 
for  travel. 

As  to  its  being  reasonable  to  foresee  the  formation  of  ice,  the 
fact  that  the  defendants'  counsel  contends  that  the  change  of 
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1890.       grade  was  made  for  the  purpose  of  carrying  off  the  flow  from 

Dbiscoll    the  alley  shows  that  the  attention  of   the  defendants  was 

Thb  Matob,  dii^ectecl  to  this  particular  matter.     I  therefore  think  that  the 

Ac.,  OF  TH«  nonsuit  should  be  set  aside,  and  that  there  should  be  a  new 
Crrr  OF  Saint     .  , 
John.       tnaL. 


Kicff,  J. 


Palmer,  J.  This  was  an  action  tried  before  Mr.  Justice 
Fraser,  at  the  Saint  John  Circuit,  who  nonsuited  the  plaintiffi; 
and  this  is  an  application  to  set  aside  such  nonsuit  and  for  a 
new  trial. 

The  facts  on  which  the  case  rested  are  as  follows:  The 
defendants  cut  the  street  into  the  rock  about  8  or  10  feet  to 
lessen  the  grade  of  Union  Street,  where  the  land  sloped 
westward  along  the  street  and  southward  across  the  street  in 
its  natural  state.  After i^the  street  was  cut  down,  in  making 
the  sidewalk  on  the  south  side  of  the  street,  they  cut  it  down 
so  that  it  sloped  from  the  southern  extremity  towards  the 
carriageway  at  an  angle  of  depression  of  13^  in  the  100  feet 
in  some  parts,  and  less  in  others ;  that  this  alteration  in  the 
elevation  of  the  street  made  it  below  the  land  further  to  the 
southward,  so  that  water  falling  thereon  would  run  towards 
the  street  instead  of,  as  before,  from  it,  so  that  in  the  winter 
time  the  water  so  running  and  also  falling  upon  the  sidewalk, 
froze  and  formed  ice  which  had  quite  a  steep  pitch  westward 
along  the  street,  and  also  a  pitch  northward  towards  the  street 
of  about  one  foot  in  eight.  The  female  plaintiff  walking 
along  this  sidewalk  in  the  night  time,  slipped  upon  the  ice  and 
fell  and  injured  herself,  and  the  sole  question  in  the  case  is, 
whether  she  has  any  cause  of  action  against  the  defendants 
for  such  injury. 

The  charge  is,  that  the  defendants  were  guilty  of  negligence 
in  improperly  constructing  the  sidewalk,  giving  it  an  improper, 
dangerous  and  wholly  unnecessary  pitch  to  the  northward,  as 
above  described.  There  was  no  contention  that  the  defendants 
were  liable  merely  because  ice  formed  upon  the  sidewalk  that 
made  it  dangerous.  The  question  may  hereafter  arise 
if  the  defendants  allow  the  streets  to  remain  for  a  long 
time  in  a  dangerous  condition  with  ice  formed  upon  them, 
whether  it  might  not  be   their  duty  after  notice  of  such 
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dangerous  condition,  to  take  some  reasonable  means  tyo  render  _  i^^- 
them  reasonably  safe,  if  it  could  reasonably  be  done  by  putting    Drisgoll 
sand  or  other  material  upon  it  to   render  it  less  dangerous,  r^.^^  MikTOR, 
However  that  may  be,  it  is  clear  that  no  such  claim  could  &c.,  of  thb 
arise  in  this  case,  for  the  accident  happened  before  the  city      jomr. 
authorities    could    have    had  any    notice  of    its   dangerous     pj^^j. 

condition,  by  reason  of  the  ice  having  actually  formed  upon  it.       

But  the  claim  of  the  plaintiff  is,  that  although  the  city  are 
not  answerable  for  the  formation  of  ice,  yet  they  are  answer- 
able for  the  construction  and  keeping  of  the  streets  in  a  reason- 
ably safe  condition  for  the  public  to  use  them,  and  that  they 
are  bound  to  so  construct  them  as  that  the  ordinary  conditions 
of  the  weather  that  not  only  are  likely,  but  that  are  sure  to 
happen,  should  not  render  them  more  unsafe  than  is  reasonably 
necessary  within  the  means  at  their  disposal.  And  I  think  the 
plaintiffs  are  right  in  that  contention.  What  I  mean  is,  I 
think  it  would  be  carelessness  in  a  person  to  construct  a 
street  that  would  be  perfectly  safe  to  pass  along  in  dry 
weather,  and  would  be  wholly  unsafe  in  wet.  Equally  so,  if 
it  was  unsafe  with  ice  that  was  sure  to  form  there,  if  it  could 
be  made  less  dangerous  when  the  ice  was  formed,  by  some 
other  equally  convenient  mode  of  construction.  Applying  this 
principle  to  the  present  case,  there  was  no  necessity  for  any 
considerable  slope  of  the  sidewalk  toward  the  street ;  but  there 
was  a  necessity  for  a  slope  westward  along  the  street;  and  for  the 
latter,  as  it  could  not  be  avoided,  the  defendants,  in  my  opinion, 
are  not  answerable. 

The  slope  to  the  northward,  at  all  events  anything  like  the 
fall  of  one  foot  in  eight,  was  entirely  unnecessary ;  and  if  that 
rendered  the  street  when  covered  with  ice  more  dangerous, 
then  there  was  evidence  that  it  had  been  carelessly  and  negli- 
gently constructed.  Now  common  knowledge  teaches  us  that 
level  ice  is  much  safer  to  walk  on  than  ice  on  a  slope ;  and  I 
think  that  a  slope  to  one  side  is  very  much  worse  than  one 
directly  in  front  of  persons  walking.  The  reason  is,  that  a  per- 
son can  sustain  himself  very  much  easier  in  walking  out  of  a 
perpendicular  line  to  the  front  than  towards  his  side.  I  there- 
fore think  that  whether  this  sidewalk  was  or  was  not  negli- 
gently and  improperly  constructed,  was  a  question  for  the  jury» 
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^^9Q' as  was  also  the  question  whether  such  improper  construction 

Dbisooll    was  the  cause  of  the  injury;  for  if  so  the  defendants  are  liable. 
Thb  MAYoii,  ^  therefore  think  that  the  nonsuit  should  be  set  aside  and  a 

&c.,  OF  THE  new  trial  granted. 
"C/iTY  OF  Saint 

John.  No  doubt  questions  of  this  kind  are  greatly  questions  of  de* 

pjumw,  J.     S'®®'     ^^  j^^^giDg  whether  there  was  evidence  of  negligence  in 

any  particular  case  the  rule  of  law  is  plain  enough,  and  it  is 

this :  Has  the  defendant  done  the  work  in  the  manner  that  a 
prudent  man  ought  to  have  done  it,  having  regard  to  his  own 
duty  to  the  public,  and  the  probable  effect  of  what  he  has 
done?  In  this  case,  the  defendants  knew  when  they  made 
this  sidewalk  that  it  was  not  only  highly  probable,  but  almost 
certain,  that  at  times  it  would  be  covered  by  ice ;  and  while 
it  might  not  be  their  duty  to  make  it  safe  in  such  a  condition 
under  all  circumstances,  because  in  the  nature  of  things  owing 
to  the  natural  descent  of  the  land,  that  might  not  be  reason- 
ably possible,  yet  it  appears  to  me  when  they  could  make 
the  contour  of  the  ground  safer  in  one  way  rather  than  an- 
other, they  ought  to  choose  that  which  would  be  the  best.  A 
prudent  man,  it  appears  to  me,  would  do  this ;  and,  therefore, 
if  the  jury  think  that  they  have  not  done  it;  they  have  a  per- 
fect right,  in  .my  opinion,  to  find  them  guilty  of  negligence. 
But  it  is  said  that  even  if  the  defendants  were  guilty  of 
negligence,  and  the  street  was  more  unsafe,  and  more  dif&cult 
to  pass  because  of  such  negligent  construction,  still  it  was  not 
proved  that  the  accident  was  occasioned  thereby,  because  the 
plaintiff  might  have  slipped  on  the  ice  even  if  the  slope  had 
not  been  in  the  sidewalk.  Of  course  that  is  a  question  to 
be  found *by  the  jury.  If  they  are  not  satisfied  that  the  accident 
would  not  have  happened  without  such  slope,  then  they  should 
find  for  the  defendant ;  but  to  yield  to  such  an  argument,  and 
decide  in  point  of  law  that  there  was  no  evidence  in  such  a 
case,  would,  it  appears  to  me,  defeat  every  action  for  negligence. 
For  if  a  man  put  an}rthing  in  the  highway,  and  another's  car- 
riage overturned  by  running  against  it,  it  might  be  that  the 
isame  thing  would  have  happened  if  it  was  not  there  at  all;  all 
the  evidence  would  show,  is  that  it  was  more  dangerous  by 
reason  of  it  being  there,  and,  consequently,  more  likely  to 
liappen,  and  that  it  did  happen.   Again,  it  is  argued  that  the  ice 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS.  161 

was  the  proximate  cause  of  the  accident,  and  the  improper       J 890. 

construction  of  the  street  too  remote.    The  case  cited  at  the    Driscoll 
bar  settles  that  question.    Surely  it  cannot  be  pretended  thatxHE  Mayor, 
if  a  person  makes  a  place  that  would  be  dangerous  when  the  *c-»  of  thb 
rain  falls,  he  would  be  relieved  of  his  liability  because  some      john.  ^ 
time  elapsed  between  the  making  of  the  place  and  the  fall-     pahlJ^  j 

ing  of  the  rain.    Here,  if  this  plaintiff  was  injured  because       

the  sidewalk  was  improperly  constructed,  though  the  injury 
would  not  have  happened  unless  ice  had  formed  upon  it,  and 
would  not  have  happened  if  the  ice  had  a  less  slope — when  the 
ice  must  form  in  the  nature  of  things,  the  real  cause  of  the 
injury  is  the  improper  construction  of  the  street 

Fraser,  J.,  agreed  that  the  nonsuit  should  stand. 

4 

Sir  John  C.  Allen,  C.  J.,  thought  that  there  was  some 
evidence  to  go  to  the  jury,  and  that  there  should  be  a  new  trial. 

New  trial  granted. 


ToL  XXIX,  N.  a  Beporti.  U 


Digitized  by  VjOOQ IC 


162  NEW  BRUNSWICK  REPORTS.  [VOL. 


1890.  Ex  PABTE  BAIKD. 


'^^  '  Dominion  Flections  Act,  1874  —  domination  paper  and  d&poiU  — 
Acceptance  by  Retuflming  Officer  —  Power  to  r^ect  after  poU  hM— 
Recou/nt  of  votes  by  County  Court  Judge  —  Prohibition  to  restrain 
Judge, 

The  nomination  paper  required  by  *'  The  Dominion  ElectionB  Act,  1874,"  teo- 
tions  18,  19  and  21  ^Rev.  Stat.  c.  8,  sec.  21),  need  not  be  delivered  to  the 
Returning  Officer,  nor  the  deposit  of  $200  be  paid  to  him,  by  an  agent  of  Uie 
candidate  authorized  in  writing. 

A  nomination  of  a  candidate,  K.,  for  the  Honse  of  Commons,  containing  all  the 
requisites  of  "The  Dominion  Elections  Act,  1874,"  was  duly  delivered  to 
the  Returning  Officer,  the  deposit  paid  to  him,  for  which  he  gave  a  receipt, 
as  required  by  sec.  19  of  the  Act.  Another  candidate,  B.,  havmg  been  nomi- 
nated, a  poll  was  granted  —  the  County  retuminff  but  one  member — and  at 
the  declaration  of  the  several  returns,  it  appeared  that  K.  had  the  majority  of 
the  votes;  but  on  B,'s  objection  that  K.  was  not  duly  nominated,  because  his 
deposit  was  not  paid  by  his  duly  authorized  agent,  the  Retumins  Officer  de- 
cUured  B  to  be  elected.  Application  was  then  made  by  K.  to  the  Judge  of 
the  County  Court,  who  granted  an  order  appointing  a  time  for  a  recount  of 
the  votes,  under  sec.  64  of  cap.  8,  Rev.  Stat.  Can. 

Held — That  though  the  act  of  tne  Returning  Officer  declaring  B.  to  be  elected 
was  illegal,  it  was  not  a  matter  for  a  re-count  of  the  votes  polled,  within  the 
jurisdiction  of  the  County  Court  Judge  under  sec.  64,  and  that  a  prohibition 
would  lie  to  restrain  him  from  proceeding  therein. 

Per  Allen,  C.  J.,  and  Wbtmobe,  J.  (Kino,  J.  contra),  that  the  jDower  of  the 
Returning  Officer  to  decide  upon  the  sufficiency  of  K.'s  nomination  as  a  can- 
didate, ceased  when  he  accepted  it,  and  granted  the  poll. 

A  Judge  at  Chambers  has  power  to  grant  an  order  nisi  for  a  prohibition  return- 
able in  Term,  with  a  stdy  of  proceedings  in  the  meantime. 

Upon  motion  of  L.A.  Currey,  an  order  nisi  was  granted  by 
His  Honor  Mr.  Justice  Tuck,  on  the  ninth  of  March,  1887, 
calling  on  James  Steadman,  Esquire,  the  Judge  of  the  County 
Court  for  the  County  of  Queens,  to  shew  cause  at  the  following 
Easter  Term  of  this  Court  why  a  writ  of  prohibition  should 
not  issue  to  prohibit  him  from  in  any  way  proceeding  with,  or 
making  a  recount  or  final  addition  of,  the  votes  given  for 
George  F.  Baird  and  George  G.  King,  at  the  election  held  on 
the  22nd  day  of  February  then  last  past,  of  a  member  to  repre- 
sent the  electoral  district  of  the  County  of  Queens,  in  the  House 
of  Commons  of  Canada,  and  from  certifying  the  result  of  any 
such  recount  or  final  addition  of  votes  to  the  returning  oflicer 
of  the  said  electoral  district ;  and  also  directing  that  in  the 
meantime,  and  until  further  order  of  this  Court,  all  further 
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proceedings  on  or  with  reference  to  the  said  recount  or  final  J^^ 
addition  of  the  said  votes,  and  such  certificate  of  the  result  &s  parte 
thereof  should  be  stayed. 

It  appeared  by  the  afiidavits  that  in  February,  1887,  a  writ 
had  issued  for  the  election  of  a  member  to  represent  the  elec- 
toral district  of  Queens  County,  in  the  House  of  Commons  of 
Canada ;  that  the  writ  was  directed  to  Mr.  John  R.  Dunn,  as 
returning  ofiicer ;  that  the  15th  of  February  was  the  day  ap- 
pointed for  the  nomination  of  candidates,  and  the  22nd  for  the 
polling  day ;  that  Mr.  George  G.  King  and  Mr.  George  F.  Baird 
were  nominated  as  candidates  on  the  15th  of  February;  that 
Mr.  King's  nomination  was  signed  by  upwards  of  twenty-five 
duly  qualified  electors  of  the  district,  and  was  also  assented  to 
and  signed  by  him,  and  verified  by  the  oath  of  Mr.  T.  Medley 
Wetmore,  who  also  at  that  time  paid  to  the  returning  officer 
the  deposit  of  $200,  required  by  law,  and  that  he  then  gave 
Mr.  Wetmore  a  certificate  stating  that  he  had  received  from 
him  a  nomination  paper  of  Mr.  King,  signed  by  upwards  of 
twenty-five  persons,  and  signed  by  Mr.  King  as  consenting 
thereto,  as  proved  by  the  affidavit  of  Mr.  Wetmore,  and  that  he 
had  also  received  a  deposit  of  $200,  as  by  law  required. 

A  poll  having  been  demanded  an  election  was  held  on  the 
22nd  of  February,  Mr.  King  and  Mr.  Baird  being  the  candi- 
dates. 

On  the  5th  March,  the  day  fixed  for  declaring  the  result  of 
the  polling,  the  returning  officer  stated  the  number  of  votes 
given  by  each  candidate  at  the  several  polling  districts ;  but 
befoi*e  announcing  the  result  Mr.  Baird's  agent  objected  that 
Mr.  King  had  not  been  legally  nominated,  the  deposit  of  $200 
not  having  been  made  by  his  duly  appointed  agent ;  that  all 
the  votes  given  to  him  were  therefore  null  and  void,  and  should 
be  rejected,  and  that  Mr.  Baird  being  the  only  candidate  legally 
nominated,  should  be  declared  duly  elected.  The  returning 
officer  adopted  this  view  and  declared  Mr.  Baird  duly  elected, 
though  it  was  admitted  that  Mr.  King  had  the  majority  of  the 
votes  polled. 

On  the  7th  March,  an  application  on  behalf  of  Mr.  King  was 
made  to  Judge  Steadman,  on  an  affidavit  stating  substantially 
the  above  facts,  and  also  stating  the  belief  of  the  deponent  that 
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^8^'       one  of  the  deputy  returning  officers  had  improperly  counted 
&s  parte    the  ballotfl  by  keeping  them  concealed  from  the  agents  of  the 
candidates,  and  that  another  deputy  returning  officer  had  im- 
properly rejected  one  or  more  ballots  in  counting  them. 

On  this  affidavit  an  order  was  made  by  Judge  Steadman 
appointing  the  11th  March,  at  the  Court  House  in  Queens 
County,  as  the  time  and  place  for  making  a  final  addition  of 
the  votes  given  at  the  election,  and  for  recounting  the  votes. 
It  was  to  stay  the  proceedings  under  this  order  that  the  order 
nisi  for  a  prohibition  was  granted  by  Mr.  Justice  Tuck. 
The  grounds  on  which  the  order  nisi  was  granted  were : 

1.  That  Judge  Steadman  had  no  jurisdiction  to  make  the 
order  which  he  did. 

2.  That  if  he  had  any  jurisdiction  in  the  matter  he  was 
attempting  to  act  in  excess  of  his  jurisdiction  in  proposing  to 
recount  the  votes. 

3.  That  there  was  but  one  candidate  legally  nominated;  and 
whether  the  returning  officer  acted  rightly  or  wrongly  in  re- 
jecting Mr.  King's  votes,  an  appeal  from  the  decUion  could 
only  be  made  to  the  Election  Court. 

April  16,  1888.  Geo.  F.  Gregory  now  shewed  cause.  The 
Judge  had  no  jurisdiction  to  make  his  order  nisi  with  an 
interim  stay,  which  was  for  the  time  a  prohibition.  If  pro- 
hibition will  lie,  the  procedure  is  by  suggestion  to  the  Court  in 
Term  time,  or  in  vacation  to  the  Court  of  Chancery.  The 
practice  is  to  be  governed  by  what  it  was  in  the  Courts  at 
Westminister  prior  to  1  Wm.  4,  cap.  21.  This  practice  was 
followed  in  Ex  patie  Alien  (1).  The  party  applying  for  the 
writ  must  suggest  what  has  been  done  in  the  Court  below,  and 
the  suggestion  must  be  verified  by  affidavit,  and  if  untrue,  the 
other  party  may  move  to  quash.  Darby  v.  Coaens  (2) ;  Bishxjip 
V.  Corbet  (3) ;  Bac.  Ab.  "  Prokihition "  (A) ;  In  re  Sateman, 
(4).  The  Local  Act  49  Vic  c.  18,  sec.  4,  which  declares  the 
practice  "  when  an  application  should  be  made  to  the  Supreme 
Court,  or  a  Judge  thereof,  for  a  writ  of  prohibition  to  be 
addressed  to  a  Judge  of  a  County  Court,"  has  no  reference  to 

(1)  2  AU.  424.  (8)  1  Lev.  2UL 

(2)  1  T.  R  652.  (4)  L.  R  0  £q.  6M. 
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such  proceeding  as  those  sought  to  be  piohibited  in  the  ^^^« 
present  case,  but  to  proceedings  of  County  Courts  in  the  Oaparu 
ordinary  administration  of  justice.  The  inserting  of  the 
words  "  or  a  Judge  thereof,"  is  not  declaratory  of  the  right  of 
a  Judge  to  grant  the  writ,  and  it  can  not  be  gathered  from  this 
provision  that  the  Legislature  intended  to  give  a  Judge  such 
authority.  Assuming,  however,  that  section  4  is  an  enabling 
clause,  it,  does  not  apply  to  proceedings  in  regard  to  an  election, 
as  that  is  a  matter  wholly  without  the  jurisdiction  of  this 
Court.  In  the  execution  of  the  duties  imposed  upon  him  by 
the  Dominion  Elections  Act,  the  County  Court  Judge  is  an 
election  officer,  accountable  to  the  House  of  Commons,  and  not 
subject  to  the  control  or  prohibition  of  this  Court.  The  mei*e 
fact  that  his  duties  on  a  re-count  and  final  addition  of  the  votes 
are  of  a  judicial  character,  would  not  make  him  an  inferior 
Court  subject  to  prohibition.  The  powers  he  was  about  to 
exercise  must  fall  within  the  prerogative  of  some  superior 
Court,  before  a  prohibition  would  lie.  See  Wortkmgton  v. 
Jeffries  (1) ;  EUia  v.  Fleming  (2),  Brett,  J.,  in  Worthi/ngton 
V.  Jeffries,  says :  **  The  authorities  shew  that  the  ground  of 
decision  in  considering  whether  prohibition  is  or  is  not  to  be 
granted,  is  not  whether  the  individual  suitor  has  or  has  not 
suffered  damage,  but  is  whether  the  royal  prerogative  has  been 
encroached  upon  by  reason  of  the  prescribed  order  of  admin- 
istration of  justice  having  been  disobeyed."  There  is  no 
prerogative  of  the  Crown  so  far  as  elections  are  concerned,  and 
there  can  be  no  infringement  of  the  prerogative  in  an  election 
Court  That  a  person  exercises  judicial  functions  is  no  test 
The  duties  imposed  upon  the  County  Court  Judge  by  the 
Elections  ^Act,  are  not  given  to  him  as  such  Judge,  but  are 
given  to  the  person  filling  that  office.  Under  the  provisions 
of  the  County  Courts  Act,  one  Judge  may  be  called  in  to  per- 
form the  duties  of  another.  This  could  not  be  done  in  a 
proceeding  in  an  election  matter.  In  acting  under  the  Elec- 
tions Act,  he  is  only  aiding  in  the  conducting  of  the  elections, 
which  is  part  of  the  duty  of  the  Executive  Government.  It 
has  been  asserted  that  the  Judicial  Committee  of  the  Privy 
Council  may  be  restrained ;  see  Ex  parte  Smyth  (3) ;  but  it 

(1)  L.  B.  IOC.  p.  879.  («)  1  C.  p.  D.  287.  (8)  2  a  M.  &K  74a 
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1890.  has  never  been  done.  Shortt  on  Informations,  439 ;  The  Qtieen 
Exparu  V.  Tlie  Locol  Government  Board  (1).  Neither  of  the  can- 
didates has  any  personal  right  in  the  matter.  The  question 
is,  have  the  electors  had  a  proper  opportunity  of  electing  their 
representative.  If  the  County  Court  Judge  is  subject  to 
prohibition  for  excess  of  duty,  then  he  is  subject  to  mandamus 
to  compel  him  to  act  to  the  extent  of  his  duty.  But  a  man- 
damus to  a  County  Court  Judge  who  had  commenced  a 
re-count  and  then  declined  to  proceed,  was  refused  in  the 
Centre  Wellington  Case  (2),  on  the  ground  that  he  was  an 
officer  of  another  jurisdiction  and  was  not  amenable  to  the 
Court.  See  also  Regina  v.  P^i^udhomme  (3).  Even  if  there  is  a 
remedy  by  prohibition  in  election  proceedings,  the  County 
Court  Judge  has  jurisdiction  over  the  subject  matter  by  sec. 
64  of  the  Elections  Act,  and  in  granting  the  summons  for  a 
re-count,  he  had  not  exceeded  his  jurisdiction.  A  sufficient 
affidavit  had  been  presented  to  him,  and  under  section  64  he 
was  bound  to  appoint  a  time  to  re-count  the  votes  or  to  make 
the  final  addition.  If,  on  the  return  of  the  summons,  the 
objections  to  his  pi*oceding,  now  raised,  had  been  raised  before 
him,  it  must  be  presumed  that  if  they  are  fatal  to  his  juris- 
diction he  would  have  proceeded  no  further;  and  until  he 
had  exceeded  his  jurisdiction  a  prohibition  will  not  lie.  Ora/at 
V.  Sir  Charles  Gould  (4);  Holme  v.  Earl  Camden  (5); 
Ackerley  v.  Parkinson  (6)  ;  Barker  v.  Palmer  (7) ;  Hallock  ▼• 
Cambridge  (8);  Clerk  v.  Robson  (9);  Ex  parte  Smyth  (10);. 
Maekonochie  v.  Loi-d  Penzance  (11);  Smith  y.  Mayor  ofLoTidon 
(12) ;  Reg,  v.  Sir  Tr avers  Twiss  (13) ;  Ex  parte  Boyne,  per  King 
J.  (14). 

But  it  is  submitted  that  the  County  Court  Judge  has 
jurisdiction  in  the  matter.  All  that  the  deputy  returning 
officers  had  done  in  the  counting  of  the  ballots,  and  all  that 
the  returning  officer  had  done  in  the  summing  up  of  the  votes 
from  the  deputies  statements  were  subject  to  his  review.  The 
affidavit  stated  that  the  deputy  returning  officers  had  im- 
properly counted  and  rejected  ballots,  and  that  the  returning 

(1)  10  Q.  B.  D.  809.  (6)  8  M.  &  a  411.  (11)  6  App.CM.  424. 

(2)  44  U.  C.  Q.  ai32.  (7)  8  Q.  B.  D.  9.  (12)  6  Mol  7& 


(3)  7  Can.  L.  T.  211.  (8)  9  Dowl.  688.  (18)  L.  EL  4  Q,  R  407. 

(4)  2  H.  BL  69.  (0)  1  H.  Bl.  100.  (14)  22  N.  a  Kep.  228. 
(6)  4  T.  a  882 ;  2  H.  BL  58a     (10)  8  A.  A  R  71ft 
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officer  had  refused  to  count  the  votes  for  Mr.  King.  Even  if,  ^890. 
as  claimed,  the  decision  of  the  returning  officer  was  not  Ik  parte 
subject  to  review,  clearly  the  Judge  had  jurisdiction  to  correct 
the  errors  of  the  deputy  returning  officers.  The  duty  of  the 
returning  officer  on  declaration  day  is  to  add  together  the 
ballots  that  have  been  counted  by  the  deputy  returning  officers; 
and  he  is  to  get  his  information  from  their  statements.  He 
has  no  authority  to  question  the  votes  themselves.  He  may 
reject  a  statement;  but  if  he  accepts  it  he  must  add  its  number 
to  the  numbers  of  all  other  accepted  statements,  and  so  arrive 
at  his  conclusion  as' to  which  candidate  has  a  majority  of  votes, 
and  make,  declaration  accordingly.  In  the  present  case,  the 
returning  officer  in  effect  refused  to  count  or  add  up  the  votes 
for  Mr.  King,  and  that  decision  is  subject  to  review.  It  is  true 
the  returning  officer  did  not  in  words  refuse  to  sum  up  the  votes, 
but  declared  Mr.  Baird  elected  on  the  ground  that  he  was  the 
only  properly  qualified  candidate.  The  sufficiency  of  the 
Bomination  is  decided  when  the  returning  officer  grants  a 
poll,  and  his  decision  is  final  for  all  purposes  of  the  election, 
jmd  he  has  no  power  on  declaration  day  to  reverse  his  decision, 
See  Reg.  v.  The  Mayor  of  Bangor  (1),  and  on  appeal  (2).  As 
to  the  deposit :  The  Act  does  not  require  the  person  present- 
ing the  nomination  and  making  the  deposit  to  be  the  duly 
appointed  agent  of  the  candidate.  Sec  121  of  41  Vic.  cap.  6 
•does  not  refer  to  the  deposit  which  is  to  accompany  the 
nomination,  but  has  reference  to  monies  to  pay  the  expenses. 
And  the  returning  officer  rightly  decided  on  the  nomination  as 
to  its  sufficiency. 

L.  A.  Currey,  in  support  of  the  rule.  This  Court  has  fol- 
lowed the  practice  of  a  Judge  granting  an  order  nisi  for  a 
prohibition,  like  an  order  nm  for  a  certiorari,  at  chambers. 
Brett,  J.,  in  Worthingfon  v.  Jeffries  (3),  says  the  writ  of  pro- 
hibition is  ordinarily  granted  out  of  Court  by  any  one  of  the 
Judges  in  his  chambers.  In  Smeeton  v.  Collier  (4)  it  is  de- 
•cided  that  a  single  Judge  has  the  same  power  as  the  Court. 
See  Ex  parte  Boyae  (5)  and  Ex  parte  Currie  (6).  If  a  single 
Judge  has  not  this  power,  the  object  of  the  prohibition  might 

(1)  18  Q.  B.  D.  968.  (8)  L.  R.  10  C.  P.  87a  (5)  22  N.  B.  Rep.  228. 

(2)  18  App.  Cas.24L  (4)  1  Ezch.  457.  (6)  20  N.  B.  Rep.  408. 
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^890.  be  entirely  lost.  The  proceeding  by  suggestion,  is  not  neces- 
£hr  paru  saiy.  It  ia  sufficient  if  a  full  record  is  placed  before  the 
Court,  either  by  suggestion  or  by  affidavit.  As  to  the  deposit,  the 
words  of  sec.  118,  R.  S.  C,  cap.  8,  dealing  with  election  expenses, 
are  broad  enough  to  include  the  deposit  accompanying  the 
nomination  paper.  If  the  deposit  is  paid  by  a  person 
other  than  the  duly  appointed  agent  of  the  candidate,  the 
returning  officer  could  not  legally  hold  it,  in  case  it  was 
claimed  by  the  party  depositing  it.  The  provisions  of  the  Act 
must  be  strictly  complied  with,  and  where  the  statute  requires 
any  act  to  be  performed  by  a  particular  person,  as  it  does  the 
payment  of  the  deposit,  no  other  person  can  legally  make 
such  deposit.  In  such  case  the  principle  of  facit  per  alium 
fdcit  per  ae  does  not  apply.  The  nomination  of  Mr.  King  was 
therefore  invalid.  But  the  question  involved  is  not  the  cor- 
rectness of  the  returning  officer's  decision  on  Mr.  King's  nomi- 
nation on  declaration  day,  but  whether  the  same  can  be 
reviewed  by  the  County  Court  Judge;  or  in  other  words, 
whether  such  Judge  had  any  jurisdiction  to  act  in  the  matter  ? 
It  is  claimed  that  the  statute  authorizes  the  returning  officer 
to  decide  such  a  matter  as  he  did  determine,  whenever  called 
on  to  do  so.  Were  this  otherwise,  the  provisions  of  the 
statutes  referred  to  would  be  meaningless.  Those  provisions 
clearly  express  an  intention  to  authorize  the  returning  officer 
to  reject  all  the  ballots  cast  for  any  person  not  legally  a  candi- 
date. If  this  is  a  correct  interpretation  of  the  Act,  then  it 
must  follow  that  the  appellate  jurisdiction  conferred  on  the 
County  Court  Judge  by  section  64  will  not  include  such  a  case 
as  the  present.  And,  if  so,  this  Court  has  juri<)diction  to  grant  a 
writ  of  prohibition  to  prohibit  him  from  holding  a  recount  of 
votes  in  a  case  over  which  the  statute  gives  him  no  jurisdiction. 
This  Court,  exercising  the  functions  of  the  Court  of  Queen's 
Bench  in  England,  has  a  general  superintendency  over  all 
other  Courts  of  the  land,  and  is  bound  to  award  a  prohibition 
in  all  cases  where  an  inferior  tribunal,  or  even  a  superior 
Court  of  limited  jurisdiction,  is  acting  or  about  to  act  without 
or  in  excess  of  jurisdiction.  Prohibition  is  a  writ  of  right,  and 
the  Court  is  bound  to  issue  it  on  fair  and  reasonable  grounds 
being  shown  for  it,  and  it  will  go  to  every  tribunal  or  court 
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IS)  L.  R.  10  C.  P.  888. 
(4)  Ll  R.  7  Ex.  187. 


(5)  20  N.  Y.  Ml.  (9)  11  Can.  L.  J.  N.  8.  4f 

(6)  2  C.  M.  A  R.  748.  (10)  21  N.  B.  Rep.,  815. 

(7)  1  C.  P.  D.  690.  (11)  8  Can.  S.  C.  R  676. 

(8)  1  C.  P.  D.  688. 
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vested  with  judicial  functions.    High  on  Extraordinary  Legal       ^^90. 
Remedies,  550 ;  Jackson  v.  Beaumont  (1) ;  Mayor  of  London    J^paru 
V,  Cox  (2) ;  Worthingion  v.  Jeffries  (3) ;  James  v.  London  & 
South  Western  Railway  Co,  (4) ;  Quvmho  Appo  v.  People  (5). 
It  may  even  go  to  the  Judicial  Committee  of  the  Privy  Council. 
Ex  parte  JSmyth  (6). 

A  Judge  of  a  County  Court  in  holding  a  recount  is  exercis- 
ing a  statutory  and  limited  jurisdiction.  By  sec.  64  of  the 
Election.^  Act  his  authority  to  act  is  limited  to  cases  where  the 
returning  officer  has  improperly  summed  up  the  votes,  or 
deputy  returning  officers  have  improperly  counted  or  rejected 
ballots.  In  this  case,  no  such  questions  arose.  There  was  no 
doubt  or  question  raised  as  to  the  count,  or  as  to  who  bad  the 
majority  of  ballots.  The  returning  officer's  decision  turned 
entirely  on  the  question  of  the  sufficiency  of  Mr.  King's  nomi- 
nation paper.  If  there  was  only  one  candidate,  there  could  be 
no  count.  Now,  whether  the  returning  officer's  decision  was 
rigbt  or  wrong,  it  could  not  be  reviewed  by  the  County  Court 
Judge,  whose  jurisdiction  is  limited  to  the  counting  of  the 
ballots,  and  until  the  judicial  decision  of  the  returning  officer 
was  reversed  it  must  be  taken  that  there  were  no  ballots,  and 
his  decision  on  the  nomination  paper  would  be  a  subject  matter 
for  an  election  petition,  and  could  only  be  confirmed  or  reversed 
by  the  Election  Court  under  the  provisions  of  the  Dominion 
Controverted  Elections  Act,  sec.  68.  Hardcastle  on  Election 
Petitions,  1 ;  Leigh  and  LeMarchant's  Election  Law,  190,  201 ; 
MaiJier  v.  Brown  (7) ;  Monks  v.  Jackson  (8).  The  matter  of  a 
recount  is  a  judicial  proceeding,  and  therefore  subject  to  pro- 
hibition. The  Judge  in  holding  a  recount  is  merely  reviewing 
the  decisions  of  the  returning  officer  and  the  deputy  returning 
officers.  Rev.  Stat.  Can.  cap.  8,  sees.  21 — 27,  and  cap.  13,  sees, 
1  and  2 ;  Sou4h  Renfrew  Case  [2]  (9)  ;  Ermatinger's  Franchise 
Act  &  Election  Law.  347  and  348 ;  Ex  parte  McCkave  (10),  per 
Palmer,  J. ;  Bushby's  Manl.  Proceed,  of  El.  (5  Eng.  ed.),  67 ; 
King's  P.  E.  I.  Case,  Bourinot's  P.  P.  &  P.  (Can.),  pp.  126, 
127  and  128  (ed.  1884) ;  Bothwell  Case  (11),  per  Gait,  J.,  and 
Gwynne,  J. 

11  Exch.  802.                    (5)  20  N.  Y.  681.                      (9)  11  Can.  L.  J.  N.  8.  48. 
L.a2H.L.280.  ~ * 
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^^^'  The  County  Court  Judge  in  holding  a  re-count  of  votes  is 

Jfe  paru  merely  acting  by  virtue  of  a  statutory  authority  the  same  as  in 
ordinary  cases  in  his  court,  and  has  no  more  right  to  exceed 
the  limits  of  the  statute  in  the  one  case  than  in  the  other ;  but 
if  be  does,  the  authority  in  both  cases  being  of  the  same  nature, 
and  coming  from  like  sources,  prohibition  mast  equally  apply. 
If  Judge  Steadman  could  not  be  prohibited  in  the  matter,  even 
if  acting  without  or  in  excess  of  jurisdiction,  it  must  follow 
that  the  Judge  of  some  other  County  Court,  without  the  slight- 
est shadow  of  jurisdiction,  might  bold  a  re-count  of  the  votes 
and  not  be  subject  to  prohibition.  The  County  Court  Judge  is 
not  in  the  same  position  in  the  matter  as  the  House  formerly 
was.  Parliament  conferred  on  the  Judge,  only  a  small  and 
limited  part  of  its  power  in  such  matters,  and  within  such 
bounds  only  as  the  statute  prescribes  is  he  supreme.  Even 
Parliament  itself  is  supreme  only  within  the  limits  of  its  own 
power.  The  question  of  delegated  power  cannot  arise  in  this 
case,  for  even  admitting  it  to  be  delegated,  it  is  not  sought  to 
prohibit  the  Judge  from  exercising  a  power  conferred  upon  or 
delegated  to  him,  but  one  that  he  does  not  possess,  namely,  to 
decide  on  the  validity  of  a  nomination  paper.  The  Centre 
Wdlington  Case  (1),  merely  decides  a  mandamus  would  not  be 
granted  in  that  case,  as  there  was  another  adequate  legal  rem- 
edy, namely,  an  Election  Petition.  Such  reasoning  does  not 
apply  to  prohibition,  which  is  a  writ  of  right  and  one  which 
the  Court  is  bound  to  grant  in  all  cases  where  any  defect 
of  jurisdiction  is  shown,  whei*eas  an  application  for  a  manda- 
mus is  one  directed  to  the  judicial  discretion  of  the  Court. 
The  former  is  to  prevent  an  unwarranted  exercise  of  power;  the 
latter  to  compel  a  judicial  officer,  having  jurisdiction,  to  act  in 
a  particular  case.  The  fact,  therefore,  that  they  are  classed 
together  in  the  dictum  in  that  case,  even  admitting  the  dicttMn 
sound  law  as  applied  to  mandamus,  goes  to  show  that  the  very 
great  difference  and  clear  distinction  between  them  were  not 
considered  by  that  learned  Judge,  but  that  he  only  casually 
mentioned  it  as  a  supposed  illustration  of  the  proposition  he 
was  enunciating.  The  decision  in  Reg,  v.  Price  (2),  and  the 
judgment  of  Gwynne,  J.,  in  the  Montmagny  Election  Case  (3), 

a)44U.  C.  Q.  R  132.  (2)  L.  R.  6  Q.  B.  41L  (S)  15  Can.  S.  C  R.  L 
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where  he  holds  prohibition  applies  to  an  election  Judge,  are  ^^^' 
directly  contrary  to  the  dictum  in  the  Centre  WeUingtan  Case.  ^  parte 
There  it  was  decided  that  a  mandamus  would  go  to  commis- 
sioners acting  under  a  statutory  authority  and  performing 
duties  that  formerly  devolved  on  the  Committee  of  Elections 
and  Privileges  of  the  House.  The  same  argument,  as  in  the 
Ontario  case,  was  there  advanced,  but  was  not  sustained.  The 
English  case,  I  submit,  gives  the  correct  exposition  of  the  law. 
Though  the  House  of  Commons  may  be  the  sole  and  abso* 
lute  judge  of  all  matters  connected  with  its  own  internal  pro- 
cedure, a  different  rule  prevails  as  to  acts  requiring  to  be  done 
outside  of  the  House.  Even  the  House  is  confined  to  the 
exercise  of  its  own  powers.  It  could  not  claim  to  be  supreme 
in  cases  where  it  exceeded  its  own  jurisdiction.  If  it  attempted 
to  try  a  man  for  murder,  could  not  the  Courts  interfere? 
There  is  a  clear  distinction  between  privileges  and  power  as 
pointed  out  by  CJoleridge,  J.,  in  Stockdale  v.  Hansard  (1) ;  and 
in  the  case  of  Bradlaugh  v.  Grosselt  (2),  Stephen,  J.,  says :  "  In 
ease  of  an  usurpation  of  power  the  Courts  could  even  interfere 
with  the  House  of  Commons." 

Our.  adv.  vttZ^. 

The  following  judgments  were  now  delivered : 

Sir  John  C.  Allen,  C.  J.  This  was  an  order  made  by  Mr. 
Justice  Tuck  on  the  the  ninth  day  of  March,  1887,  calling  on 
James  Steadman,  E^uire,  the  Judge  of  the  County  Court  of 
Queens  County,  to  show  cause  at  the  next  term  of  this  Court 
why  a  writ  of  prohibition  should  not  issue  to  prohibit  him 
£rom  proceeding  with,  or  making  a  recount  or  final  addition  of 
the  votes  given  for  George  F.  Baird  and  George  G.  King, 
respectively,  at  an  election  held  on  the  22nd  of  February  pre- 
ceding, of  a  member  to  represent  the  electoral  district  of  Queens 
County  in  the  House  of  Commons  of  Canada ;  and  from  certi- 
fying the  result  of  any  such  recount  or  final  addition  of  votes 
to  the  returning  officer  of  the  said  electoral  district ;  and  also 
directing  that  in  the  m^antime,  and  until  further  order  of  this 
Court,  all  further  proceedings  on  or  with  reference  to  the  said 

(1)0A.&E.2S0.  (2)  12  Q.  a  D.  271. 
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1890.       recount  or  final  addition  of  the  said  votes  and  oertificate  of  the 
Bob  parte    result  thereof  should  be  stayed. 

t^*  It  appeared  by  the  aflSdavits,  that  in  February,  1887,  a  writ 

AUen^  J.  jji^^j  issued  for  the  election  of  a  member  to  represent  the  elec- 
toral district  of  Queens  County  in  the  House  of  Com- 
mons of  Canada;  that  the  writ  was  directed  to  John  R 
Dunn,  as  returning  officer;  that  the  15th  of  February  was  the 
day  appointed  for  the  nomination  of  candidates,  and  the  22nd 
for  the  polling  day ;  that  Mr.  George  G.  King  and  Mr.  George 
F.  Baird  were  nominated  as  candidates  on  the  15th  of  Febm- 
ary ;  that  Mr.  King's  nomination  was  signed  by  upwards  of 
twenty-tive  duly  qualified  electors  of  the  district,  and  was  also 
assented  to  and  signed  by  him,  and  verified  by  the  oath  of  Mr. 
T.  Medley  Wetmore,  who  also  at  that  time  paid  to  the  return- 
ing officer  the  deposit  of  S200  required  by  law,  and  that  he 
then  gave  Mr.  Wetmore  a  certificate  stating  that  he  had 
received  from  him  a  nomination  paper  of  Mr.  King,  signed  by 
upwards  of  twenty-five  persons,  and  signed  by  Mr.  King  as 
consenting  thereto,  as  proved  by  the  affidavit  of  Mr.  Wetmore, 
and  that  he  had  also  received  a  deposit  of  $200,  as  by  law 
required. 

A  poll  having  been  demanded,  an  election  was  held  on  the 
22nd  of  February,  Mr.  King  and  Mr.  Baird  being  the  candi- 
dates. 

On  the  5th  March,  the  day  fixed  for  declaring  the  result  of 
the  polling,  the  returning  officer  stated  the  number  of  votes 
given  for  each  candidate  at  the  several  polling  districts ;  but 
before  announcing  the  result,  Mr.  Baird's  agent  objected  that 
Mr.  King  had  not  been  legally  nominated,  the  deposit  of  $200 
not  having  been  made  by  his  duly  appointed  agent ;  that  all 
the  votes  given  for  him  were  therefore  null  and  void,  and 
should  be  rejected,  and  that  Mr.  Baird,  being  the  .only  candi- 
date legally  nominated,  should  be  declared  duly  elected.  The 
returning  officer  adopted  this  view  and  declared  Mr.  Baird 
duly  elected,  though  it  was  admitted  that  Mr.  King  had  the 
majority  of  the  votes  polled. 

On  the  7th  March,  an  application  on  behalf  of  Mr.  King  was 
made  to  Judge  Steadman,  on  an  affidavit  stating  substantially 
the  above  facts,  and  also  stating  the  belief  of  the  deponent 
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that  one   of   the   deputy   returning  officere  had  improperly       1890. 
counted  the   ballots   by  keeping  them   concealed    from   the    Ex  parte 
agents  of  the  candidates,  and  that  another  deputy  returning       ^^' 
officer  had  improperly  rejected  one  or  more  ballots  in  counting    ^uen^.  j. 
them. 

On  this  affidavit  an  order  was  made  by  Judge  Steadman 
appointing  the  11th  March,  at  the  court  house,  in  Queens 
County,  as  the  time  and  place  for  making  a  final  addition  of 
the  votes  given  at  the  election,  and  for  re-counting  the  votes. 
It  was  to  stay  the  proceedings  under  this  order  that  the  order 
nisi  for  a  prohibition  was  granted  by  Mr.  Justice  Tuck. 

The  grounds  on  which  the  order  nisi  was  granted  were : — 

1.  That  Judge  Steadman  had  no  jurisdiction  to  make  the 
order  which  he  did. 

2.  That  if  he  had  any  jurisdiction  in  the  matter,  he  was 
attempting  to  act  in  excess  of  his  jurisdiction  in  proposing 
to  recount  the  votes. 

3.  That  there  was  but  one  candidate  legally  nominated,  and 
whether  the  returning  officer  acted  rightly  or  wrongly  in 
rejecting  Mr.  King's  votes,  an  appeal  from  his  decision  could 
only  be  made  to  the  Election  Court. 

In  order  to  fully  understand  the  question  in  dispute,  I 
think  it  will  be  proper  to  refer  to  those  parts  of  the  "  Domin- 
ion Elections  Act,  1874 "  (37  Vic  cap.  9),  as  amended  by  41 
Vic  cap.  6,  which  relate  to  the  nomination  of  candidates, 
the  duties  of  the  returning  officers,  and  the  powers  of  a  Judge 
of  the  County  Court 

After  providing  in  sections  12,  15,  16,  17,  for  the  procla- 
mation by  the  returning  officer  (inter  alia\  of  the  time  and 
place  for  the  nomination  of  candidates,  section  18  declares  as 
follows  — "  Any  twenty-five  electors  may  nominate  a  candidate, 
or  as  many  candidates  as  may  be  required  to  be  elected  for 
the  electoral  district  for  which  the  election  is  held,  by  pro- 
•ducing  to  the  returning  officer,  at  the  time  and  place  indicated 
in  this  proclamation,  a  writing  in  the  form  of  Schedule  F, 
under  their  hands,  ^ving  the  name,  residence,  and  addition 
or  description  of  each  person  proposed  in  such  manner,  as 
sufficiently  to  identify  such  candidate.  Each  candidate  shall 
be  nominated  by  a  separate  nomination  paper." 
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^890.  "At  the  close  of  the  time  for  nominating  the  candidates. 

Be  parte    the  returning  officer  shall  deliver  to  every  candidate  or  agent 

f'      of  a  candidate  applying  for  the  same,  a  duly   certified  list 

Aiieivc.j.  Qf  the  names  of  the  several  candidates  who  shall  have  been 
nominated.  And  any  votes  given  at  the  election  for  any 
other  candidates  than  those  so  nominated  shall  be  null  and 
void." 

Sec.  19.  —  "No  nomination  paper  shall  be  valid  and  acted 
on  by  the  returning  officer,  unless  it  be  accompanied  by  the 
consent  in  writing  of  the  person  therein  nominated,  except  in 
case  such  person  is  absent  from  the  Province  in  which  the 
election  is  to  be  held,  when  such  absence  shall  be  stated  in 
the  nomination  paper;  nor  unless  a  sum  of  two  hundred  dol- 
lara  be  paid  to  the  returning  officer  at  the  time  the  nomina- 
tion paper  shall  be  filed  with  him;  and  the  receipt  of  the 
returning  officer  shall  in  every  case  be  sufficient  evidence  of 
the  production  of  the  nomination  paper,  consent  of  candidate 
and  of  the  payment  herein  mentioned." 

Sec.  21  directs  that  the  returning  officer  shall  require  the 
person  producing  such  nomination  paper  to  make  oath  before 
him  that  he  knows  the  several  persons  who  have  signed  such 
nomination  paper  to  be  electors  duly  entitled  to  vote,  and  that 
they  had  signed  the  same  in  his  presence ;  and  that  the  con- 
sent of  the  candidate  had  been  signed  in  his  presence,  or  that 
the  person  named  as  candidate  was  absent  from  the  Province,, 
as  the  case  might  be. 

Sec.  22  directs  that  whenever  only  one  candidate,  or  only 
such  a  number  of  candidates  as  are  required  by  law  to  be 
elected  to  represent  the  electoral  district  for  which  the  elec- 
tion is  held,  have  been  nominated  within  the  time  fixed  for 
that  purpose,  the  returning  officer  shall  make  his  return  to 
the  clerk  of  the  Crown  in  Chancery,  that  such  candidate  or 
candidates,  as  the  case  may  be,  is  or  are  duly  elected  for  the 
said  electoral  district. 

Sec.  23. — The  returning  officer  shall  accompany  his  return 
to  the  derk  of  the  Crown  in  Chancery  with  a  report  of  his  pro- 
ceedings, and  of  any  nomination  proposed  and  rejected  for 
non-compliance  with  the  requirements  of  this  Act. 

Sec.  24  directs  that  if  more  candidates  than  the  number 
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required  to  be  elected  are  nominated  in  the  manner  required       1890. 
by  the  Act,  it  shall  be  the  duty  of  the  returning  ot&cer  to     &  parte 
grant  a  poll  for  taking  the  votes  of  the  electors,  and  to  cause      ^i^' 
to  be  posted  up  notices  of  his  having  granted  such  poll,  indi-    ^"^°'  ^-  ^• 
eating  the  names,  residences  and  occupations  of  the  candidates 
so  nominated,  in  the  order  in  which  they  shall  be  printed  on 
the  ballot  papers. 

The  Act  then  provides  for  the  appointment  of  deputy  re- 
turning officers  for  the  different  polling  stations ;  the  manner 
of  taking  the  votes ;  the  counting  of  the  ballots  at  each  polling 
station,  and  the  return  of  the  ballot  boxes  and  ballots  to  the 
returning  officer ;  and  declares  in  sec.  59,  that  the  returning 
officer,  at  the  place,  day  and  hour  appointed  by  his  proclama- 
tion, and  after  having  received  all  the  ballot  boxes,  shall  pro- 
ceed to  open  them  in  the  presence  of  the  election  clerk,  the 
candidates  or  their  repr&sentatives,  if  present,  and  of  at  least 
two  electors,  if  the  candidates  or  their  representatives  are  not 
present,  and  to  add  together  the  number  of  votes  given  for 
each  candidate,  from  the  statements  contained  in  the  several 
ballot  boxes  returned  by  the  deputy  returning  officers.  The 
candidate  who  shall,  on  the  summing  up  of  the  votes,  be  found 
to  have  a  majority  of  the  votes,  shall  be  then  declared  elected." 

Sec  61  declares  that  the  returning  officer,  within  four  days 
after  such  verification  (i.  e.  after  the  summing  up  the  votes 
given  for  each  candidate,  and  declaring  who  is  elected),  shall 
transmit  his  return  to  the  clerk  of  the  Crown  in  Chancery  that 
the  candidate  having  the  largest  number  of  votes  has  been 
duly  elected,  and  shall  forward  to  each  of  the  respective  can- 
didates a  duplicate  or  copy  thereof;  and  such  return  shall  be  in 
the  form  schedule  S  to  the  Act. 

These  are  the  only  sections  of  this  Act  which  treat  of  the 
nomination  papers  and  of  the  duties  of  the  returning  officer, 
in  adding  up  the  votes. 

I  can  see  no  objection  whatever  to  the  nomination  paper 
presented  for  Mr.  King.  All  the  provisions  of  the  statute 
respecting  nomination  papers  were  complied  with.  It  was 
signed  by  upwards  of  twenty-five  electors;  it  contained  the 
written  consent  of  Mr.  King  to  his  nomination  ;  the  deposit  of 
$200  was  paid  to  the  returning  officer  at  the  time;  Mr. 
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18^'       Wetmore  who  produced  the  nomination  paper  to  the  returning 

Eon  parte     officer,  made  oath  to  the  facts  required  to  be  sworn  to  by  the 

^^^°"^'      2l8t  section ;  and  the  returning  officer  received  the  paper  and 

Aiittvc.  J.    deposit,  and  gave  Mr.  Wetmore  a  certificate  to  that  effect,  and 

granted  a  poll  for  taking  the  votes  of  the  electors  for  the  two 

candidates. 

If  the  nomination  was  insufficient  the  returning  officer  no 
doubt  might  have  rejected  it,  but  he  did  not  do  so.  On  the 
contrary,  he  received  it  and  adjudged  it  sufficient,  and  every  act 
which  he  did  at  that  time  shewed  that  he  had  so  decided.  I 
think,  even  assuming  his  decision  to  have  been  wrong  (which, 
however,  I  do  not),  his  power  of  adjudicating  upon  the 
sufficiency  of  the  nomination  paper  was  at  an  end  when  he 
accepted  it  and  granted  a  poll ;  and  he  had  no  right  afterwards 
at  the  time  for  adding  up  of  the  votes,  to  decide  that  Mr. 
King's  nomination  was  illegal,  and  that  the  votes  polled  for 
him  were  null  and  void,  and  therefore  that  Mr.  Baird  was  the 
only  candidate  legally  nominated. 

The  case  of  Beg,  v.  Mayor  of  Bangor  (1)  is  very  applicable 
to  this  part  of  the  present  case.  There  two  candidates  were 
nominated  for  the  office  of  councillor  in  one  of  the  wards  of 
the  borough  of  Bangor.  Roberts,  one  of  the  candidates,  was  at 
the  time  of  the  nomination,  and  up  to  and  including  the  time 
of  the  election,  an  alderman  for  the  borough,  and  the  other 
candidate,  Pritchard,  objected  to  his  nomination  on  the  ground 
that  he  was  ineligible  for  election  because  he  held  the  office  of 
alderman.  The  objection  was  over-ruled  and  the  election  pro- 
ceeded. After  the  polling  was  completed  the  ballots  were 
counted  by  the  returning  officer.  Both  before  the  commence- 
ment of  the  counting  and  during  its  progress  Pritchard  objected 
that  Roberts  was  disqualified  from  being  elected  on  the  ground 
of  his  holding  the  office  of  alderman,  and  claimed  that  he 
(Pritchard)  was  elected,  whatever  the  result  of  the  poll  might 
be.  When  the  votes  had  been  counted,  it  was  found  that 
Roberts  had  the  majority,  but  the  returning  officer,  having 
taken  legal  advice,  came  to  the  conclusion  that  Roberts  waa 
disqualified  from  being  elected  by  reason  of  his  being  an 
alderman  of  the  borough,  and  declared  that  Pritchard  vras 

(1)  18  Q.  a  D.  849. 
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duly  elected   as  councillor.     He  afterwards  made  and  sub-       ^89U. 
scribed  the  declaration  required  by  the  Municipal  Corporations     Mcparu 

Act,  and  attended  a  meeting  of  the  council,  but  the  mayor       ^ ' 

refused  to  receive  and  count  his  vote.     Roberts  also  made  and    ^"eivc.  j. 
subscribed  the  declaration,  and  voted  at  the  meeting. 

Fritchard  obtained  a  rule  nisi  for  a  mandamus  to  the  mayor 
and  corporation  of  the  borough,  commanding  them  to  receive 
and  count  his  vote  at  the  corporate  meeting  of  the  council. 
That  rule  was  made  absolute,  but  on  appeal  that  judgment 
was  reversed. 

The  section  of  the  Ballot  Act  (35  &  36  Vic,  cap.  33)  on 
which  this  branch  of  the  case  turned,  provided  that  in  case  of 
a  poll  at  an  election,  the  votes  should  be  given  by  ballot,  and 
declared  that  "after  the  close  of  the  poll  the  ballot  boxes 
should  be  sealed  up,  etc.,  and  taken  charge  of  by  the  returning 
officer,  who  shall  in  the  presence  of  the  candidates  or  their 
agents,  open  the  ballot  boxes  and  ascertain  the  result  of  the 
poll  by  counting  the  votes  given  to  each  candidate,  and  shall 
forthwith  declare  to  be  elected  the  candidates  or  candidate  to 
whom  the  majority  of  the  votes  have  been  given." 

Lord  Esher,  M.  R,  in  delivering  judgment  on  the  appeal, 
said  on  this  point :  "  We  have  to  say  what  are  the  powers 
and  duties  of  a  returning  officer  in  a  municipal  election. 
First  comes  the  nomination  which  is  to  take  place  before  the 
mayor.  It  is  not  necessary  here  to  decide  whether  the  mayor 
could  reject  the  nomination  of  a  candidate  not  properly 
qualified.  If  he  had  that  power,  he  did  not  exercise  it  in  the 
present  case,  because  he  accepted  the  nomination  of  both 
candidates.  Then  come  the  powers  and  duties  of  the  returning 
officer,  which  are  indicated  in  and  limited  by  the  2nd  section 
of  the  Ballot  Act,  1872.  Those  powers  and  duties  begin  after 
the  dose  of  the  poll.  He  is  to  take  charge  of  the  ballot  boxes ; 
open  them  in  the  presence  of  tho  agents  (if  any)  of  the  can- 
didates, and  ascertain  the  result  of  the  poll  by  counting  the 
votes  given  to  each  candidate.  The  result  of  the  poll  is  what 
he  is  to  ascertain,  and  he  must  ascertain  it  in  the  way  pre- 
scribed by  the  Act,  and  in  that  way  only.  The  section  then 
proceeds :  '  and  shall  forthwith  declare  to  be  elected  the 
candidate  or  candidates  to  whom  the  majority  of  votes  have 
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__1890. been  given/    No  power  is  given  to  him  to  declare  that  can- 

Ex  parte  didate  elected  to  whom  the  majority  of  the  votes  has  been 
^'^^'  legally  given.  The  moment  he  has  cast  up  the  vote  he  mast 
Allen, C.J,  declare  the  candidate  elected  who  has  the  arithmetical 
majority.  The  section  does  not  entitle  him  to  inquire  whether 
the  candidate  is  under  any  personal  disability  to  be  elected. 
*  *  *  *.  The  returning  officer  has  simply  to  perform  the 
arithmetical  duty  of  adding  up  the  votes,  and  to  declare  the 
person  elected  who  has  the  majority.  Though  it  is  not 
necessary  to  decide  the  point,  I  am  inclined  to  think  that  his 
declaration  is  merely  ministerial,  and  that,  if  he  remained 
silent  and  did  not  make  any  declaration,  the  person  who  had 
the  majority  of  votes  would  be  duly  elected." 

Lindley,  L.  J.,  said :  "  Looking  at  the  terms  of  sec.  2  of  the 
Ballot  Act,  1872,  it  is,  I  think,  clear  that  the  returning  officer 
has  no  power  to  declare  a  person  elected  who  has  not  obtained 
a  majority  of  votes.  It  is  the  majority  of  votes  which  deter- 
mines the  election,  and  the  returning  officer  is  to  declare  that 
person  to  be  elected  to  whom  the  majority  of  votes  has  been 
given." 

Lopes,  L.  J.,  speaking  on  the  same  point  said :  **  He  (the 
returning  officer)  has  no  power  to  inquire  to  whom  the  ma- 
jority of  legal  votes  has  been  given.  I  think  that  directly  he 
has  ascertained  by  counting,  to  whom  the  majority  of  votes 
has  been  given,  his  simple  duty  is  clearly  and  indisputably  to 
declare  that  person  elected.  It  cannot  be  that  he  has  any 
power  to  declare  with  respect  to  the  eligibility  or  ineligibility 
of  any  candidate." 

The  judgment  in  that  case  is  very  applicable  to  the  present 
one;  the  duties  of  the  returning  officer,  after  counting  the 
ballots  under  the  English  Ballot  Act,  being  almost  identical 
with  those  prescribed  by  the  59th  section  of  the  Act  under 
which  the  election  was  held  in  this  case. 

I  will  now  consider  the  grounds  on  which  the  decision  of 
the  returning  officer  was  arrived  at  in  this  case. 

It  is  admitted  that  it  was  because  Mr.  Wetmore,  who  pre- 
sented Mr.  King's  nomination  paper  and  paid  the  deposit,  had 
not  been  appointed  Mr.  King's  agent,  and  that  no  written  au- 
thority so  appointing  him  had  been  delivered  to  the  returning 
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officer.     In  my  opinion  no  such  authoritj^  was  necessary  to       ^^^- 
perfect  the  nomination,  as  I  can  find  nothing  in  the  Act  requir-    Ebu  paru 

ing  it.    The  eighteenth,  nineteenth  and  twenty-first  sections,       ' 

which  deal  with  the  mode  of  nominating  a  candidate,  say  A"«n»c.  j. 
nothing  about  tho  nomination  paper  being  presented  by  an 
agent  of  the  candidate  appointed  in  writing.  The  only  direc- 
tion as  to  the  invalidity  of  a  nomination  paper  is  contained 
in  the  nineteenth  section,  which  declares  that  no  nomination 
paper  shall  be  valid  and  acted  on  by  the  returning  officer  un- 
less it  be  accompanied  by  the  consent  in  writing  of  the  person 
nominated,  nor  unless  the  deposit  of  $200  is  paid  at  the  time. 
Both  these  requisites  were  complied  with  in  the  present  case. 

Of  what  possible  consequence  can  it  be  by  whom  the  nomi- 
nation paper  is  presented  to  the  returning  officer  and  the  de- 
posit paid,  provided  the  requisite  number  of  electors  have 
signed  it,  the  person  nominated  has  given  his  written  assent 
to  it,  and  the  deposit  is  paid  ?  These  are  the  essentials  in  a  nom- 
ination, and  any  mistakes  in  mere  matter  of  form  would  not 
invalidate  an  election  where  the  nomination  paper  had  been 
received  by  the  returning  officer.  See  section  80.  I  do  not 
admit  that  there  is  any  such  mistake  in  this  case. 

The  only  section  of  the  Act  referring  to  the  written  appoint- 
ment of  agents  is  the  36th,  which  declares  that "  any  person 
producing  to  the  returning  officer  or  deputy  returning  officer, 
at  any  time,  a  written  authority  from  a  candidate  to  represent 
him  at  the  election,  or  at  any  proceeding  of  the  election,  shall 
be  deemed  an  agent  of  such  candidate  within  the  meaning  of 
this  Act." 

This  section,  obviously,  has  nothing  to  do  with  the  presenta- 
tion of  a  nomination  paper.  It  relates  to  the  right  of  the 
agent  of  a  candidate  to  be  present  in  the  room  where  the  votes 
are  given,  under  certain  conditions ;  to  see  that  the  ballot  boxes 
are  empty  before  the  voting  begins ;  to  require  electors  to  take 
the  oath  of  qualification ;  to  be  present  at  the  close  of  the  poll 
when  the  ballots  are  counted  by  the  deputy  returning  officers ; 
and,  probably,  to  the  liability  of  the  candidate  if  certain  illegal 
acts  are  done  by  his  agent  during  the  election. 

One  ground  on  which  it  was  contended  that  the  returning 
oflSoer  was  justified  in  rejecting  the  votes  given  for  Mr.  King, 
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^S90.       was  the  concluding  words  of  the  18th  section,  which  declares 
Ex  parte     that  "  any  votes  given  at  the  election  for  any  other  candidates 

^^'  than  those  so  nominated  shall  be  null  and  void."  But  what  is 
lAiien,^. J.  ^j^g  meaning  of  the  words  "so  nominated?"  Strictly,  they 
mean  nominated  in  the  manner  prescribed  in  the  preceding 
part  of  the  18th  section ;  that  is,  by  twenty-five  eIector»  in  the 
form  directed  in  the  schedule.  But  I  think  they  should  be 
read  in  connection  with  the  nineteenth  section,  which  declares 
that  no  nomination  paper  shall  be  acted  on  by  the  returning 
officer  unless  the  person  nominated  assents  to  it  in  writing,  and 
the  deposit  is  made.  In  the  present  case  Mr.  King  was  nomi- 
nated in  every  respect  in  accordance  with  what  the  Act  re- 
quired, and  the  returning  officer  treated  him  as  a  candidate 
throughout  the  election.  So  that  there  was  no  justification 
under  these  words  in  section  18  for  declaring  that  he  was  not 
a  candidate,  and  that  the  votes  given  for  him  were  null  and 
void. 

I  will  now  consider  the  question  whether  Judge  Steadman 
had  authority  to  make  the  order  which  he  did. 

Sec.  64  of  the  Dominion  Elections  Act  (Rev.  Stat.  Can.  c.  8) 
declares  that  if  within  four  days  after  that  on  which  the 
returning  officer  has  made  the  final  addition  of  the  votes  for 
the  purpose  of  declaring  the  candidate  or  candidates  elected, 
it  is  made  to  appear  on  the  affidavit  of  any  credible  witness,  to 
the  Judge  of  the  County  Court  of  the  electoitd  district,  that 
such  witness  believes  that  any  deputy  returning  officer  at  the 
election  in  counting  the  votes  has  improperly  counted  or  has 
improperly  rejected  any  ballot  paper,  or  that  the  returning 
officer  has  improperly  summed  up  the  votes,  the  said  Judge 
shall  appoint  a  time  within  four  days  after  the  receipt  of  such 
affidavit,  to  recount  the  votes  or  to  make  the  final  addition,  as 
the  case  may  be;  and  shall  give  notice  in  writing  to  the  can- 
didates or  their  agents,  of  the  time  and  place  at  which  he  will 
proceed  to  recount  the  votes,  or  make  such  final  addition. 

A  doubt  has  been  raised  whether  it  sufficiently  appeared  by 
the  affidavit  laid  before  Judge  Steadman,  that  the  returning 
officer  ever  did  make  a  final  addition  of  the  votes;  and  whether, 
in  the  absence  of  such  a  statement.  Judge  Steadman  had  any 
jurisdiction  to  make  an  order.      I  think  it  does  sufficiently 
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appear  by  the  affidavit,  though  it  is  not  expressly  so  stated,       ^890. 
that  the  returning  officer  did  make  a  final  addition  of  the  votes.    JSe  paru 
At  all  events,  it  was  not  disputed  that  Mr.  King  had  the  ma-      -^atrd. 
jority,  which  could  not  very  well  appear  unless  the  returning    ^^J^  f- 
officer  had  done  something  to  sati8fy  himself  of  that  fact     If 
Mr.  King  had  not  the  majority  of  the  votes,  and  that  had  not 
been  apparent  to  the  returning  officer  and  the  candidates,  or 
their  a^^ents  at  the  time,  why  should  Mr.  Baird's  agent  have 
applied  to  the  returning  officer  to  reject  all  the  votes  given  for 
Mr.  King,  and  to  declare  Mr.  Baird  to  be  elected ;  and  why 
should  the  returning  officer  have  acted  on  that  application  in 
opposition  to  the  contention  of  Mr.  King's  attorney  that  he 
had  the  majority  of  the  votes,  and  was  therefore  entitled  to  be 
declared  elected  ? 

Had  the  affidavit  which  was  laid  before  Judge  Steadman 
merely  stated  that  the  deputy  returning  officers  had  improperly 
counted  or  rejected  ballots,  I  would  probably  have  thought 
sufficient  was  shown  to  give  the  Judge  jurisdiction  to  issue  the 
order  which  he  did,  as  the  Act  only  requires  the  person  making 
the  affidavit  to  state  his  belief  as  to  the  improper  counting  or 
rejecting  of  ballots.  But  the  affidavit  goes  much  further  than 
that,  and  shows  that  the  real  object  of  the  proposed  recount 
was  not  to  rectify  an  improper  counting  or  addition  of  the 
TOtes  given,  whereby  a  wrongful  result  was  arrived  at  by  the 
returning  officer;  but  was  in  effect  to  reverse  his  decision  that  all 
the  votes  given  for  Mr.  King  were  null  and  void  because  he 
was  not  legally  nominated ;  and  to  enable  the  Judge  of  the 
County  Court  to  certify  to  the  returning  officer  that  Mr.  King 
had  the  highest  number  of  votes,  in  order  that  the  returning  ^ 
officer  should  be  obliged  to  declare  Mr.  King  to  be  elected. 
This,  I  think,  the  Judge  had  no  power  to  do.  His  power  in 
the  matter  only  extends  to  rectifying  mistakes  in  counting  the 
votes,  arising  either  from  the  improper  admission  or  rejection 
of  ballots,  or  the  wrong  adding  up  of  the  number  of  votes, 
whereby  a  candidate  who  had  not  really  received  a  majority  of 
the  votes  given,  had  been  declared  elected. 

However  illegal  the  act  of  the  returning  officer  was  in  de- 
ciding that  Mr.  King  was  not  legally  nominated,  and  therefore 
that  the  votes  given  for  him  could  not  be  counted,  that  was  not 
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^890.       a  matter  which  the  Judge  of  the  County  Court  had  power 
ExparU     by  the  Act  to  rectify. 

^"^'  The  remaiDing  question  is,  whether  a  writ. of  prohibition 

AUen^.  J.  ^iii  ijq  ^  prohibit  Judge  Steadman  from  proceeding  with 
his  proposed  recount  of  the  votes.  I  think  it  will.  Though 
in  a  mere  recount  of  the  votes  the  duties  of  the  County  Court 
Judge  may  be  only  ministerial,  yet,  in  cases  where  he  has  to 
determine  whether  ballots  have  been  improperly  received  or 
rejected  by  the  returning  officer,  his  duties  would  be  judicial. 
In  the  latter  case,  a  prohibition  would  lie  if  he  exceeded  his 
jurisdiction. 

In  3  Bla.  Com.  (21st  ed.)  112,  it  is  said  that  a  prohibition  is  a 
writ  directed  to  the  Judge  and  parties  to  a  suit  in  any  inferior 
Court,  commanding  them  to  cease  from  the  prosecution  thereof, 
upon  a  suggestion  that  either  the  cause  originally,  or  some 
collateral  matter  arising  therein,  does  not  belong  to  that 
jurisdiction,  but  to  the  cognizance  of  some  other  Court. 

In  Warner  v.  Suckemnan  (1)  Lord  Coke  said:  "  We,  in  this 
Court  (The  King's  Bench)  may  prohibit  any  Court  whatsoever, 
if  they  transgress  and  exceed  their  jurisdiction."  And  Cock- 
burn,  C.  J.,  in  Martim  v.  Macko7U)chie  (2)  used  language  equally 
absolute,  but  his  judgment  was  dissented  from  on  appeal,  so  far 
as  it  applied  to  the  Judicial  Committee  of  the  Privy  Council. 

In  Shortt  on  Informations,  436,  it  is  said :  ''  The  broad 
governing  principle  is  that  a  prohibition  lies  where  a  subordinate 
tribunal  has  no  jurisdiction  at  all  to  deal  with  the  cause  or 
matter  before  it,  or  where  in  the  progress  of  a  cause  within  its 
jurisdiction  some  point  arises  for  decicion  which  the  inferior 
Court  is  incompetent  to  determine.  But  a  prohibition  will  not 
lie  where  the  inferior  Court  has  jurisdiction  to  deal  with  the 
cause  and  with  all  matters  necessarily  arising  therein,  however 
erroneous  its  decision  may  be  upon  any  point." 

In  Wortiiington  v.  Jeffries  (3)  it  was  held  that  where  a 
superior  Court  is  clearly  of  opinion,  both  with  reference  to  the 
facts  and  the  I^w,  that  an  inferior  Court  is  exceeding  its  juris- 
diction, it  is  bound  to  grant  a  writ  of  prohibition. 

The  right  of  a  Judge  of  this  Court  sitting  in  Chambers  to 

(1)  8  Bulst.  ISO.  (8)  Lu  R.  10  C  p.  S7a 

(2)  3  Q.  B.  D.  780;  4  Q.  B.  D.  670. 
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grant  an  order  nisi  for  a  prohibition  has  been  already  decided       ^S^* 
in  Ex  parte  Baird,  In  re  Steadman  (1).  Bx  parte 

I  therefore  think  that  the  rule  should  be  made  absolute  in       ^^' 
this  case  for  a  prohibition,  but  without  costs,  as  the  whole    a"«»»c. j. 
difficulty  arose  out  of  the  illegal  act  of  the  returning  officer,  in 
refusing  to  return  the  candidate  who  had  the  majority  of  votes 
as  the  statute  plainly  directed  him  to  do. 

In  addition  to  this  the  decision  is  of  no  importance  now  to 
the  parties  concerned,  another  election  having  since  taken 
place  in  the  County. 

King,  J.  The  returning  officer  having  rejected  the  votes 
given  for  Mr.  King  on  the  ground  that  he  had  not  been  legally 
nominated,  and  that  the  votes  therefore  were  null  and  void 
under  Revised  Statutes  of  Canada,  cap.  8,  sec.  21,  the  question 
as  to  the  legality  of  the  nomination  may  very  well  be  first 
considered.  The  alleged  defect  consisted  in  the  fact  ,that  the 
sum  of  $200  which  was  deposited  with  the  returning  officer  at 
the  time  of  the  filing  of  the  nomination  paper  was  not  de- 
posited either  by  the  candidate  personally  or  by  an  agent 
whose  name  or  address  had  been  declared  in  writing  to  the 
returning  officer,  on  or  before  nomination  day. 

Sec  22  of  The  Elections  Act  (Rev.  Stat.  Can.  cap.  8)  declares 
that  no  nomination  paper  shall  be  valid  and  acted  upon  by 
the  returning  officer  unless  it  is  accompanied  by  the  consent  in 
writing  of  the  person  therein  nominated,  except  when  such 
person  is  absent  from  the  Province  in  which  the  election  is  to 
be  held,  in  which  case  such  absence  shall  be  stated  in  the  nom- 
ination paper ;  and  unless  a  sum  of  $200  is  deposited  in  the 
hands  of  the  returning  officer  at  the  time  the  nomination 
paper  is  filed  with  him :  and  the  receipt  of  the  returning  officer 
shall,  in  every  case,  be  sufficient  evidence  of  the  production 
of  the  nomination  paper,  of  the  consent  of  the  candidate,  and 
the  payment  herein  mentioned.  The  sum  so  deposited  by  any 
candidate  shall  be  returned  to  him  in  the  event  of  his  being 
elected,  or  of  his  obtaining  a  number  of  votes  at  least  equal  to 
one  half  the  number  of  votes  polled^  in  favor  of  the  candidate 
elected,  otherwise  it  shall  belong  to  Her  Majesty  for  the  public 

(1)  See  next  caae. 
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^890.  uses  of  Canada;  and  the  sums  so  paid  and  not  returned,  as 

Ex  parte     herein  provided,  shall  be  applied  by  the  returning  officer  to- 

^^^'      wards  the  payment  of  the  election  expenses. 
KhiK^j.  ^jjQ  ^piji    u  election   expenses,"    as  here  used,   obviously 

means  the  expenses  incurred  by  the  returning  officer  on  behalf 
of  the  public  in  conducting  the  election.  It  has  no  reference 
to  the  election  expenses  of  the  candidate.  These  latter  are 
dealt  with  in  sections  118,  120,  under  the  caption  *' Election 
Expenses." 

Sec.  118  enacts  that  "  no  payment  (except  in  respect  of  the 
personal  expenses  of  a  candidate),  and  no  advance,  loan  or  de- 
posit shall  be  made  by  or  on  behalf  of  any  candidate  at  any 
election,  before  or  during  or  after  such  election,  on  account  of 
such  election,  otherwise  than  through  an  agent  or  agents  whose 
name  or  names,  address  or  addresses,  have  been  declared  in 
writing  to  the  returning  officer  on  or  before  nomination  day, 
or  through  an  agent  or  agents  to  be  appointed  in  his  or  their 
place,  as  herein  provided ;  and  any  person  who  makes  any  such 
payment,  advance,  loan  or  deposit,  otherwise  than  through 
such  agent  or  agents,  is  guilty  of  a  misdemeanor."  The  cap- 
tion "Election  Expenses,"  under  which  sees.  118, 119  and  120 
are  found,  is  part  of  the  Act,  and  is  to  be  looked  at  in  the  in- 
terpretation of  the  sections  to  which  it  relates.  The  advance, 
loan  or  deposit  on  account  of  the  election,  is  therefore  to  be 
taken  as  referring  to  the  election  expenses,  and  these,  as  shown 
by  sees.  119  and  120,  are  the  election  expenses  incurred  by  or 
on  behalf  of  the  candidate.  Now  the  compulsory  deposit  of 
9200  cannot  be  deemed  an  election  expense  incurred  by  the 
candidate.  It  may  be,  and  ordinarily  is,  returned  to  the  candi- 
date. In  the  case  before  us  it  certainly  was  so  returnable.  In 
my  view,  sees.  118, 119  and  120  relate  wholly  to  voluntary 
expenses,  and  the  object  of  the  provisions  is,  by  securing  pub- 
licity, to  put  a  check  upon  improper  expenditures. 

Further,  the  Act  a«lmits  of  a  person  being  nominated  in  his 
absence  from  the  Province,  and  under  circumstances  which  do 
not  admit  of  his  giving  his  coniwnt  in  writing  to  his  nomina- 
tion. Such  nomination  would  not  be  practicable  or  possible  if 
a  deposit  by  himself,  or  by  an  agent  authorized  by  him  in  writ- 
ing is  requisite  to  a  valid  nomination. 
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I  think  that  the  deposit  was  well  made  by  the  person  who ^^^- 


produced  the  nomination  paper  to  the  returning  officer,  and     Exparu 
that  section  118  is  inapplicable.    I  therefore  am  of  the  opinion       t^' 
that  the  returning  officer  was  wrong  in  determining  that  Mr.      ki°k^^- 
King  was  not  legally  nominated. 

II.  But  although  his  decision  was  wrong,  it  may  still  have 
been  within  his  competency  to  decide  upon  the  question  of  the 
legality  of  the  nomination  after  the  polling,  subject,  if  wrongly 
decided,  to  be  reversed  upon  appeal  to  the  proper  authority. 
This  raises  a  question  as  to  the  powers  and  authority  of  the 
returning  officer  after  a  poll  has  been  granted. 

Sec.  60  of  the  Election  Act  provides  that : — 

"  The  returning  officer  at  the  place,  day  and  hour  appointed 
by  his  proclamation,  and  after  having  received  all  the  ballot 
boxes,  shall  proceed  to  open  them  in  the  presence  of  the  election 
clerk,  the  candidates  or  their  representatives  if  present,  or  at 
least  two  electors,  if  the  candidates  or  their  representatives  are 
not  present,  and  to  add  together  the  number  of  votes  given  for 
each  candidate  from  the  statements  contained  in  the  several 
ballot  boxes  returned  by  the  deputy  returning  officers  of  the 
ballot  papers  counted  by  them.  The  candidate  who,  on  the 
summing  up  of  the  votes,  Is  found  to  have  a  majority  of  votes, 
shall  be  then  declared  elected." 

It  was  contended  by  Mr.  Gregory  that  the  returning  officer's 
power  was  limited  to  the  adding  up  of  the  figures  shewn  by 
the  statements  of  the  deputy  returning  officers,  and  to  the  de- 
claring of  the  result.  The  Qaeen  v.  Mayor  of  Bcmgor  (1),  was 
relied  on.  That  was  a  case  of  a  Municipal  Election  under  the 
Municipal  Corporations  Act,  which  declared  that  elections 
should  be  held  according  to  the  provisions  of  the  Ballot  Act 
governing  parliamentary  elections.  By  the  Ballot  Act  it  was 
enacted  that  after  the  polling  *'  the  returning  officer  shall,  in 
the  presence  of  the  agents  (if  any)  of  the  candidates,  open  the 
ballot  boxes  and  ascertain  the  result  of  the  poll  by  counting  the 
votes  given  to  each  candidate,  and  shall  forthwith  declare  to  be 
elected  the  candidates  or  candidate  to  whom  the  majority  of 
the  votes  has  been  given,  and  return  their  names  to  the  clerk 

(1)  18  q.  a  D.  340. 
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^^QQ'      of  the  Crown  in  Chancery."  This  provision,  it  will  be  observed, 

JBfc  parte     is  very  similar  to  sec.  60  of  our  Elections  Act 

i^'  On  the  day  set  for  opening  the  ballot  boxes,  it  was  objected 

^^^^'      that  one  of  the  candidates  was  disqualified.    The  objection  was 

over-ruled  and  the  number  of  votes  received  by  each  candidate 

was  announced.    Subsequently  the  returning  officer  came  to 

the  conclusion  that  the  disquidification  existed,  and  published 

a  notice  declaring  the  others  elected.  Tt  was  held  by  the  Court 

of  Appeal  that  the  returning  officer  had  no  power  to  decide 

upon  matters  of  qualification,  but  that  his  duty  was  confined  to 

the  summing  up  of  the  votes  and  the  declaring  of  the  result 

shewn  thereby. 

The  Master  of  the  Rolls  says :  — 

''  We  have  to  say  what  are  the  powers  and  duties  of  a  return- 
ing office  in  a  municipal  election.  First  comes  the  nomination 
which  is  to  take  place  before  the  Mayor.  It  is  not  necessary 
here  to  decide  whether  the  Mayor  could  reject  the  nomination 
of  a  candidate  not  properly  qualified.  If  he  had  that  power, 
he  did  not  exercise  it  in  the  present  case,  because  he  accepted 
the  nomination  of  both  candidates.  Then  come  the  powers  and 
duties  of  the  returning  officer,  which  are  indicated  in  and  lim- 
ited by  the  second  section  of  the  Ballot  Act.  Those  powers 
and  duties  begin  after  the  close  of  the  poll.  He  is  to  take 
charge  of  the  ballot  boxes;  open  them  in  the  presence,  etc,  and 
ascertain  the  result  of  the  poll  by  counting  the  votes  given  to 
each  candidate.  The  result  of  the  poll  is  what  he  is  to  ascer- 
tain, and  he  must  ascertain  it  in  the  way  prescribed  by  the  Act, 
and  in  that  way  only.  The  section  then  proceeds — *  And  shall 
forthwith  declare  to  be  elected  the  candidate  or  candidates  to 
whom  the  majority  of  votes  have  been  given.'  No  power  is 
given  to  him  to  declare  that  candidate  elected  to  whom  the  ma- 
jority of  votes  has  been  legally  given.  The  moment  he  has 
cast  up  the  votes  he  must  declare  the  candidate  elected  who  has 
the  arithmetical  majority.  The  section  does  not  entitle  him 
to  inquire  whether  the  candidate  is  under  any  personal  disa- 
bility to  be  elected,  whether  the  candidate  be  man  or  woman, 
or  whether  the  person  named  be  dead  or  alive.  The  returning 
officer  has  simply  to  perform  the  arithmetical  duty  of  adding 
up  the  votes,  and  to  declare  the  person  elected  who  has  the  ma- 
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jority.    Though  it  is  not  necessary  to  decide  the  point,  I  am  __j[^?i__ 
inclined  to  think  that  his  declaration  is  merely  ministerial,  and     JBk  parte 
that  if  he  had  remained  silent,  and  did  not  make  any  declara-       ^^' 
tion,  the  person  who  had  the  majority  of  votes  would  be  duly      kJ^J- 
elected.  *  *  *  He  has  no  return  to  make  to  anybody,  as  in  the 
case  of  a  parliamentary  election,  where  a  return  must  be  made 
to  the  clerk  of  the  crown.    A  municipal  election  is  over  the  mo- 
ment  the  voting  papers  have  been  counted  and  the  returning 
officer  has  stated  the  result/' 

It  is  obvious  that  this  decision  is  intended  to  be  limited  to 
the  case  of  a  returning  officer  in  municipal  elections.  The 
case  of  a  returning  officer  in  parliamentary  elections  is  sharply 
distinguished. 

It  cannot  be  said  of  the  returning  officer  under  the  Domi- 
nion Elections  Act,  as  was  said  of  the  returning  officer  under 
the  Municipal  Corporations  Act,  that  "  he  is  not  entitled  to 
inquire  whether  the  candidate  is  under  any  personal  disability 
to  be  elected."  Thus  by  cap.  13,  Rev.  Stat  Can.,  sec.  1,  mem- 
bers of  provincial  legislatures  are  rendered  ineligible  as  mem- 
bers of  the  House  of  Commons  and  incapable  of  being  nomin- 
ated or  voted  for  at  any  election.  And  sec  2  declares  that  "  if 
any  member  of  a  provincial  legislature,  notwithstanding  his 
disqualification  as  in  the  preceding  section  hereof  mentioned, 
receives  a  majority  of  votes  at  any  such  election,  such  majority 
of  votes  shall  be  thrown  away,  and  the  returning  officer  shall 
return  the  person  having  the  next  greatest  number  of  votes, 
provided  he  is  otherwise  eligible.".  This  was  originally  the  35 
Vic,  cap.  15,  sec.  2,  and  sec  60  of  the  Elections  Act  (originally 
S7  Vic,  cap.  9,  sec.  59)  is  to  be  read  as  subject  to  it 

So  where  a  candidate  withdmws  after  nomination,  and  be- 
fore the  closing  of  the  poll  under  section  27,  "Any  votes  cast  for 
the  candidate  who  has  so  withdrawn  shall  be  null  and  void." 
Ajid  in  case  there  are  more  candidates  remaining  than  the 
number  to  be  elected,  the  votes  for  the  candidates  so  with- 
drawing are  to  be  rejected  at  the  time  of  the  final  adding  up. 
If  by  any  chance  the  candidate  so  withdrawing  was  found  to 
have  the  greatest  number  of  votes,  it  could  scarcely  be  argued 
that  the  returning  officer  would  be  bound  to  declare  him 
elected  under  sec  60. 
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1890.  These  provisions  of  the  law  show  that  the  duties  and  powers 

JSc  parte     of  the  returning  officer,  under  our  Elections  Act,  are  not  con- 

\^^'      fined  to  what  Lord  Esher  styles  "  the  arithmetical  duty  of 

^^^f^-      adding  up  the  votes  and  declaring  the  person  elected  who  has 

the  greatest  number  of  votes."     The  last  clause  of  cap.- 13, 

sec.  2  appears  to  show  that  the  returning  officer  is  to  decide 

in  the  first  instance  all  questions  of  eligibility.    Then,  how  is 

it  where  a  candidate  has  not  been  legally  nominated  ?    Sec  21 

(3)  says  that  *'  any  votes  given  at  the  election  for  any  other 

candidate  than  those  so  nominated,  shall  be  null  and  void."     It 

has  been  contended  that  the  words  ''  so  nominated  "  lAean  so 

certified  by  the  returning  officer  as  having  been  nominated  in 

the  certified  list  which  he  is  to  deliver  to  the  candidate  if 

requested. 

But  it  does  not  say  so,  and  there  is  a  substantial  difTerence 
between  the  two  things.  Then,  the  words  **  so  nominated  '* 
grammatically  relate  to  what  is  denoted  by  the  word  "^  nomin- 
ated "  in  the  clause  immediately  preceding ;  and  there  the  word 
means  all  that  is  necessary  to  make  a  valid  nomination  upon 
which  the  returning  officer  may  act,  and  by  sec.  22  this  in- 
cludes the  making  the  deposit.  Further,  if  the  meaning  con- 
tended for  is  correct,  the  votes  are  declared  null  and  void  only 
in  case  a  candidate  or  his  agent  applies  for  a  certified  list. 
Besides,  it  appeal's  unreasonable  to  determine  the  right  of  the 
parties  not  by  the  fact,  but  by  the  ministerial  act  of  certifying 
as  to  the  fact.  To  this  might  be  added  the  difficulty  of  con- 
struing and  applying  the  clause  in  case  one  of  several  certi- 
ficates difiers  from  the  others. 

Then  it  is  suggested  that  the  words  "  so  nominated  "  have 
sole  reference  to  the  preceding  provisions  relating  to  the  num- 
ber of  electors  who  shall  nominate,  the  filing  of  the  nomina- 
tion papers,  etc.  But  the  Act  has  to  be  read  as  a  whole,  and 
the  section  which  follows  shows  that  a  person  is  not  to  be 
deemed  as  nominated  unless  (amongst  other  things)  the  deposit 
is  made.  Unless  these  conditions  are  performed  there  is  not  a 
valid  nomination,  and  the  returning  officer  is  not  to  act  upon 
the  nomination  paper.  Therefore  everything  that  is  involved 
in  making  such  a  nomination  as  shall  be  valid  and  as  may  be 
acted  upon  by  the  returning  officer  is  necessary  to  exist,  other- 
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wise  all  votes  given  for  any  person  not  so  nominated  are  null       ^^^* 
and  void.  Ex  parte 

It  is  then  contended  by  Mr.  Gregory  that  if  the  returning  J^' 
officer  has  power  to  decide  upon  the  validity  of  a  nomination,  Km^or. 
be  oan  do  so  only  at  the  time  that  it  is  made,  and  that  as,  in 
this  cane,  the  returning  officer  accepted  the  nomination  he  was 
thereafter /tmof  110  offi/no  as  to  this,  and  that  its  validity  could 
thereafter  be  contested  only  upon  election  petition.  But  I 
think  that  the  sounder  view  is  that  wherever  it  is  declared  by 
statute  that  all  votes  given  for  a  candidate  ai*e  to  be  null  and  void, 
it  is  within  the  competency  of  the  returning  officer  so  to  treat 
them  when  he  comes  to  determine  the  result  of  the  election. 
The  Statute,  cap.  13,  sec.  2,  says  in  terms  that  he  is  to  do  this 
where  the  candidate  is  a  member  of  a  l^ovincial  Legislature. 
He  has  also  to  do  this  in  the  case  of  the  withdrawal  of  a  candi- 
date under  the  circumstances  already  alluded  to.  Then  as  to 
his  already  having  passed  upon  the  matter  in  accepting  the 
nomination,  that  might  or  might  not  be  with  knowledge  of  the 
objection  or  of  the  facts.  In  cases  under  cap.  13,  sec.  2,  the 
fact  of  previously  having  accepted  the  nomination  would  not 
affect  the  right  of  the  returning  officer  to  reject  the  votes  after 
the  polling  and  the  summing  up.  Then  as  to  cases  where  there 
has  been  no  nomination,  the  Act  says  that  votes  given  for  a 
perHon  not  nominated  (i.  e.  not  legally  nominated)  shall  be  null 
and  void;  and  this  can  apply  only  to  the  case  of  persons  who 
have  been  accepted  as  candidates  by  the  returning  officer,  inas- 
much as  all  votes  are  to  be  given  through  ballot  papers  fur- 
nished by  the  returning  officer  to  the  deputy  returning  officer, 
and  by  him  supplied  to  the  voter;  and  as  a  matter  of  course, 
these  contain  no  name  which  has  not  been  accepted  by  the 
returning  officer.  The  provision  is  not  directed  against  the  use 
of  improper  ballot  papers,  because  this  is  dealt  with  by  sec.  56, 
which  provides  for  the  rejection  of  all  ballot  papers  which 
have  not  been  supplied  by  the  deputy  returning  officer,  and 
such  ballots  are  rejected  irrespective  of  whether  the  person 
voted  for  has  been  properly  nominated  or  not.  Then,  as  votes 
given  for  a  person  not  legally  nominated  are  declared  to  be 
nail  and  void,  is  it  reasonable  to  suppose  that  parliament,  hav- 
ing so  declared  them  to  be  null  and  void,  intended  at  the  same 
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^^^'       time  that  the  returning  oflScer  should  treat  them  as  good  and 
Bicparu    valid,  and  make  a  return  in  the  face  of  the  statute  which 

'      would  certainly  be  set  aside  on  petition  ?   The  principles  which 

^"°^'^-  guide  the  Election  Court  on  petition  are  the  same  as  those  on 
which  the  several  authorities  below  should  act  in  the  discharge 
of  their  respective  duties.  It  must  be  assumed  that  the  stat- 
ute contemplates  a  good  return  being  made  in  the  first  instance, 
i.  e.,  a  return  in  accordance  with  the  principles  of  the  statute. 
But  if  the  returning  ofiicer  is  powerless  to  reject,  as  null  and 
void,  votes  given  for  a  candidate  not  legally  nominated,  how 
is  it  possible  in  the  cases  covered  by  this  provision  of  the 
statute  to  secure  a  return  in  accordance  with  the  principles  of 
the  statute  ?  If  the  returning  officer  cannot  give  effect  to  the 
statutory  provision,  no  one  can,  short  of  an  election  petition. 
I  am  therefore  of  the  opinion  that  Mr.  Owrrey  has  properly 
construed  the  Act,  and  that  the  votes  which  the  returning 
officer  is  to  sum  up  under  sec.  60,  are  votes  for  candidates  who 
have  some  valid  votes;  and  that  when  all  the  votes  given 
for  a  candidate  are  declared  by  the  Act  to  be  null  and  void, 
such  votes  are  to  be  treated  as  null  and  void  by  the  returning 
officer,  whenever  he  is  called  upon  to  deal  with  them. 

The  returning  officer  then  having  authority  to  reject  such 
votes,  he  has  jurisdiction  to  decide  whether  the  circumstances 
exist  which  make  the  votes  null  and  void.  In  such  a  matter 
he  is  not  a  mere  ministerial  officer  entrusted  with  the  reporting 
of  an  actual  majority,  as  in  Reg.  v.  Ledgard;  (1) ;  but,  as  to  this 
duty,  is  a  judicial  officer  entrusted  with  the  determination  of 
an  important  question:  Beg.  v.  Owens  (2);  CvUen  v.  Morris  (3); 
In  the  case  before  us,  his  decision  was  in  my  opinion  wrong ; 
but,  right  or  wrong,  he  was  the  tribunal  to  determine  the 
matter  in  the  first  instance. 

III.  The  next  question  is  whether  the  Judge  of  the  (bounty 
Court  has  jurisdiction  to  correct  the  error.  The  jurisdiction 
of  the  County  Court  Judge  is  given  by  section  64  of  the 
Elections  Act  This  provides  that  if  within  four  days  after 
that  on  which  the  returning  officer  has  made  the  final  addition 
of  the  votes  for  the  purpose  of  declaring  the  candidate  elected, 
it  is  made  to  appear,  on  the  affidavit  of  any  credible  witness, 

(1)8A.&E.686.  (2)2E.ftE.86.  (S)  2Stark.  S77. 
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to  the  Judge  of  the  County  Court,  that  such  witness  believes  ^^^0. 
that  any  deputy  returning  officer  in  counting  the  votes  (1)  has  JSc  pa/ru 
improperly  counted,  or  (2)  has  improperly  rejected  any  ballot  ^°^' 
papers  at  such  election,  or  (3)  that  any  one  voted  whose  name  was  ^^J^' 
not,  etc.,  etc  (the  particulars  of  this  are  not  necessary  to  be 
Rpecified),  or  (4)  that  the  returning  officer  has  improperly  sum- 
med up  the  votes,  then,  upon  security  for  costs  being  given,  the 
said  Judge  shall  appoint  a  time  and  place  to'recount  or  make 
the  final  addition  (as  the  case  may  be),  and  shall  give  notice^ 
etc.,  and  summon  the  returning  officer  to  attend  with  ballot 
papers,  etc  He  shall  then  proceed  to  make  such  final  addition 
or  recount  of  the  votes,  as  the  case  may  be,  and  shall  certify 
the  result  to  the  returning  officer,  who  shall  then  declare  to  be 
elected  the  candidate  having  the  highest  number  of  votes.  In 
case  of  recounting  the  votes  the  County  Court  Judge  is  to 
to  proceed  according  to  the  rules  set  forth  in  sec  56.  By  this 
section  the  only  ballots  to  be  rejected  are  "  all  ballot  papers 
which  have  not  been  supplied  by  the  deputy  returning  officer; 
all  those  by  which  votes  have  been  given  for  more  candidates 
than  are  to  be  elected;  and  all  those  upon  which  there  is  any 
writing  or  mark,  by  which  the  vote  could  be  identified,  other 
than  the  numbering  by  the  deputy  returning  officer  in  the 
case  hereinbefore  provided  for." 

There  is  therefore  no  power  in  the  County  Court  Judge  to 
decide  whether  votes  given  for  a  candidate  are  null  and  void 
on  the  ground  that  he  is  not  eligible,  or  was  not  properly  nom- 
inated. He  is  simply  to  review  and  decide  upon  the  work  of 
the  deputy  returning  officers  in  counting,  and  the  work  of  the 
returning  officer  in  the  summing  up,  and  then  is  to  certify  the 
result  to  the  returning  officer. 

The  candidate  might  be  a  member  of  a  Provincial  Legisla- 
ture, or  might  have  withdrawn,  or  might  not  have  been  prop- 
erly nominated;  but  with  [this  the  County  Court  Judge  has 
nothing  to  do. 

Then  it  is  a  condition  of  the  County  Court  Judge's  jurisdic- 
tion that  there  should  have  been  a  final  addition  by  the  return- 
ing officer  for  the  purpose  of  declaring  the  candidate  elected, 
inasmuch  as  the  application  to  the  County  Court  Judge  is  to 
be  made  within  four  days  after  such  summing  up.    The  final 
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^  1890.  addition  must  have  been  made  for  the  purpose  of  declaring 
Ban  parte  the  candidate  elected.  What  is  the  force  of  these  words'?  It 
^^'  is  important  to  look  at  all  the  provisions  on  the  subject 
King.j'.  After  the  returning  officer  has  summed  up;  "  the  candidate 
who,  on  the  summing  up  of  the  votes,  is  found  to  have  a  ma- 
jority of  votes  shall  be  then  declared  elected."  Sec  60,  (2). 
The  returning  officer  shall  then  delay  his  return  to  the  clerk 
of  the  crown  in  chancery  for  six  days.  But  if,  in  the  mean- 
time, he  receives  notice  to- attend  before  the  County  Court 
Judge,  he  shall  delay  making  his  I'etum  until  he  receives  from 
the  Judge  a  certificate  of  the  result  of  the  recount  and  final 
addition  by  him.  Upon  receiving  such  certificate,  the  return- 
ing officer  shall  then  declare  to  be  elected  the  candidate  found 
by  the  County  Court  Judge  to  have  the  highest  number  of 
votes,  and  shall  forthwith  make  and  transmit  his  return 
accordingly.    Sees.  64  (7),  (8),  65. 

I  am  of  opinion,  upon  the  construction  of  these  sections,  that 
the  County  Court  Judge  has  jurisdiction  only  where  there  has 
been  a  summing  up  by  the  returning  officer  resulting  in  a  declara- 
tion under  sec.  60  (2),  based  upon,  and  made  in  accordance 
with,  and  in  pursuance  of,  the  result  of  the  summing  up  or 
final  addition  so  made  by  him.  It  is  then  only  (in  my  opinion) 
that  he  can  be  said,  under  sec.  64,  to  have  ''  made  the  final 
addition  of  votes  for  the  purpose  of  declaring  the  candidate  or 
candidates  elected."  The  acts  of  the  returning  officer  are  to  be 
looked  at  as  a  whole.  If  the  declaration  which  he  is  to  make 
forthwith  after  summing  up  [sec.  60  (2)]  is  in  fact  based  upon 
the  summing  up,  and  determined  by  it,  then  such  summing  up 
or  final  addition  is  made  for  such  purpose ;  but  if  his  declara- 
tion is  not  in  fact  based  upon  the  result  of  such  summing  up, 
then  the  addition  (such  as  it  is)  is  a  mere  abortive  proceeding 
«nd  surplusage,  and  is  not  to  be  deemed  as  being  made  for  the 
purpose  of  declaring  the  result  of  the  election.  This  appears 
to  me  the  sensible  and  common  sense  construction  of  the 
clauses.  Test  it  in  this  way.  Take  once  more  a  case  arising 
under  Rev.  Stat.  Can.,  cap.  13,  sees.  1  and  2  ;  and  suppose  that 
upon  the  day  set  by  the  returning  officer  for  the  summing  up 
4Uid  declaring  the  result,  the  returning  officer  proceeds  to  add 
together  the  votes  given  for  the  two  candidates,  and  completes 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS.  198 

SQch  addition  ;  but  before  the  formal  declaration  of  the  result,       1890. 
an  objection  is  taken  to  the  qualification  of  one  of  the  candi-    Ex  paru 
dates  upon  ground  that  he  w&s  a  member  of  a  Provincial  Leg-        ^""^' 
islatnre  on  the  day  of  nomination,  and  the  returning  officer,      k^i^J* 
after  hearing  the  parties,  sustains  the  objection.    What  is  then 
to  be  done  ?    The  statute  says  that,  notwithstanding  that  such 
candidate  has  received  a  majority  of  the  votes  (a  fact  which 
assumes  that  there  has  been  a  summing  up  or  final  addition 
by  the  returning  officer,  with  the  result  that  such  candidate  is 
shown  to  have  the  majority  of  votes),  such  majority  of  votes 
shall  be  thrown  away,  and  the  returning  officer  shall  return 
the  person  having  the  next  greatest  number  of  votes,  provided 
that  he  is  otherwise  eligible,  i.  e.,  provided  the  returning  officer 
decides  that  he  is  otherwise  eligible. 

Now  would  any  one  say,  in  such  a  case,  that  because  the 
arithmetical  process  of  adding  up  was  gone  through  with,  the 
County  Court  Judge  could  be  called  upon  to  proceed  to 
a  recount  and  final  addition  of  the  votes,  and  so  by  a  side- 
wind get  rid  of  the  decision  of  the  returning  officer  upon  the 
point  of  disqualification  ?  It  might  well  be  that  the  returning 
officer's  decision  on  that  matter  might  be  erroneous,  or  even 
absurd,  or  even  wickedly  wrong ;  but  it  can  not  be  set  right 
under  the  form  of  a  recount  and  final  addition.  To  attempt 
this  would  be  to  contravene  the  manifest  requirements  of  cap. 
13,  sec  2.  It  follows  that,  in  determining  whether  there 
has  been  a  **  final  addition  of  the  votes  for  the  purpose  of 
declaring  the  candidates  elected  "  within  the  meaning  of  sec* 
64  of  the  Elections  Act  relating  to  the  jurisdiction  of  the 
County  Court  Judge,  we  are  to  regard  the  acts  of  the  return- 
ing officer  taken  as  a  whole,  and  not  to  rest  in  any  half-formed 
purposes  or  latent  intentions.  The  matter  is  to  be  regarded 
practically.  The  statute  gives  to  the  County  Court  Judge  the 
right  of  review,  for  the  purpose  of  correcting  erroneous  count- 
ing or  erroneous  summing  up  which  had  a  practical  result  in 
affecting  (by  reason  of  the  error  in  counting  or  the  error  in 
summing  up)  the  declaration  of  the  candidate  elected.  To  put 
it  in  another  form :  the  object  of  the  County  Court  review  is 
to  alter  a  result  erroneously  reached  through  certain  errors, 
viz.,  errors  in  the  count  or  errors  in  the  summing  up.    Where 

YoL  XXIX,  N.  a  Reportai  18 


Digitized  by  VjOOQ IC 


194  NEW  BRUNSWICK  REPORTS.  [VOL. 


^SPQ'  the  result  is  reached  through  the  exercise  by  the  returning 
iZc  parte    officer  of  another  jurisdiction  possessed  by  him,  as  for  instanee 

^°"^*  the  jurisdiction  to  decide  upon  questions  of  eligibility  or  of 
^°g'  ^'  validity  of  nomination  (supposing  he  has  such  jurisdiction), 
then  there  is  no  right  of  review  by  the  County  Court  Judge. 
lY.  Next  as  to  the  facts  appearing  in  the  case  as  showing  what 
was  done  by  the  returning  officer.  The  application  to  Judge 
Steadman  was  made  upon  the  affidavit  of  T.  Medley  Wetmore, 
and  was  both  for  a  recount  (alleging  improper  counting  and 
improper  rejection  of  votes  by  deputy  returning  officers)  and 
for  a  final  addition  by  the  County  Court  Judge.  As  to  what 
was  done  by  the  returning  officer,  Mr.  Wetmore  says,  that  on 
5th  March  (the  day  to  which  the  returning  officer^s  court  was 
adjourned),  "  the  said  returning  officer,  in  the  presence  of  the 
election  clerk,  the  candidates  and  a  laige  number  of  electors, 
proceeded  to  open  the  ballot  boxes  and  to  add  together  the 
number  of  votes  given  for  each  candidate  from  the  statements 
contained  in  the  several  ballot  boxes  returned  by  the  deputy  re- 
turning officers,  and  then  and  there  announced  that  in  polling 
district  No.  1  Baird  had  received  thirty-five  votes  and  King 
thirty-seven  votes  " ;  and  then  the  affidavit  goes  through  the 
fourteen  polling  districts,  giving  the  vote  in  each  district  for 
each  candidate,  but  not  giving  the  totals,  or  stating  that  the 
figures  so  given  from  the  statements  of  the  deputy  returning 
officers  were  summed  up  by  the  returning  officer ;  but  after 
stating  that  the  returning  officer  so  announced  the  number  of 
votes  in  the  several  polling  districts,  the  affidavit  continues  as 
follows :  ''  whereupon  Mr.  L.  A.  Currey,  acting  for  Mr.  Baird, 
asked  the  returning  officer  to  reject  all  the  votes  given  for  Mr. 
King,  and  to  declare  Mr.  Baird  elected  upon  the  ground  by 
him  stated,  that  the  nomination  of  Mr.  King  was  void  in  conse- 
quence of  the  fact  that  the  $200,  deposited  with  his  nomination 
papers,  was  not  deposited  by  his  general  election  agent,  or  to 
that  effect,  when  after  hearing  Mr.  Gregory  on  behalf  of  Mn 
King,  and  Mr.  Currey  in  reply,  the  said  returning  officer 
decided  then  and  there,  that  all  the  votes  given  for  Mr.  King 
at  the  said  election  were  invalid;  and  refused  to  sum  them  up 
and  count  them  for  Mr.  King,  and  declare  him,  as  having  the 
largest  number  of  votes  polled,  elected ;  but  rejected  the  whole 
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number  of  votes  for  Mr.  King,  and  then  and  there  declared       18W. 
Mr.  Baird  elected."  JBx  parte 

It  thus  appears,  according  to  Mr.  Wetmore's  narration  of  the  ^j^« 
drcumstanoes,  that  there  was  in  fact  no  summing  up  at  all,  ^^*  J« 
even  of  the  votes  of  Mr.  Baird.  Th^re  is  (following  the  lan- 
guage of  the  statute)  a  general  statement  that  the  returning 
officer  proceeded  to  do  so  and  so ;  but  what  he  really  did  is 
then  detailed,  and  from  the  detailed  account  of  what  took 
place  there  was  nothing  (according  to  Mr.  Wetmore's  narration 
of  facts)  that  resembled  in  the  least  a  summing  up  of  the  votes, 
and  this  was  (as  I  understand  it)  all  that  was  before  the  County 
Court  Judge.  The  want  of  jurisdiction,  therefore,  appeared 
upon  the  face  of  the  application,  and  in  my  view  the  learned 
County  Court  Judge  should  have  declined  to  act. 

Mr.  Baird,  in  his  affidavit  used  on  obtaining  the  prohibition, 
states  the  facts  more  favorably  for  the  other  side ;  for  (as  he 
puts  it)  the  arithmetical  process  of  adding  up  the  votes  for  the 
two  candidates  was  gone  through  with.  According  to  Mr. 
Baird's  affidavit,  the  returning  officer  opened  the  ballot  boxes 
and  added  together  the  number  of  votes  given  for  each  candi* 
date  from  the  statements  contained  in  the  several  ballot  boxes 
returned  by  the  deputy  returning  officers,and  stated  thathef  ound 
by  such  statements  that  1,191  votes  had  been  given  for  Mr.  King 
and  1,130  votes  for  Mr.  Baird ;  that  after  the  addition  had 
been  made,  and  before  the  returning  officer  had  declared  any 
candidate  elected,  Mr.  Baird's  counsel  objected  to  the  votes  for 
Mr.  King  as  null  and  void,  on  the  ground  that  he  had  not  been 
l^rally  nominated ;  and  that  the  returning  officer  decided  that 
Mr.  King  had  not  been  legally  nominated,  and  that  therefore 
the  votes  given  to  him  were  null  and  void,  and  that  Mr.  Baird 
was  the  only  candidate  legally  nominated;  and  that  the 
returning  officer  declared  him  elected  accordingly. 

On  Mr.  King's  affidavit  used  in  reply,  there  is  less  reason  to 
conclude  that  there  was  a  summing  up. 

What  is  established  beyond  all  reasonable  possibility  of 
doubt  upon  these  affidavits  is,  that  the  returning  officer  assumed 
to  have  the  right  at  that  stage  to  decide  upon  an  objection 
taken  to  the  validity  of  Mr.  King's  nomination,  and  that  his 
final  act,  the  declaration  by  him  of  the  candidate  elected,  was 
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^890.       not  based  upon  any  addition  made  by  him,  but  was  based  upon 
Bx  parte    the  effect  of  his  decision  upon  the  objection  so  taken  to  Mr. 

'      King's  nomination.    Looking  therefore  at  the  substantial  fiicts 

1^^^-  and  at  all  that  took  place,  it  appears  to  me  impossible  to  say 
that  there  was  any  final  addition  of  the  votes  for  the  purpose 
of  declaring  the  candidate  elected,  within  the  meaning  of  the 
Act. 

There  was  therefore  no  jurisdiction  in  the  learned  Judge  of 
the  County  Court,  and  his  proposed  recount  and  final  addition 
(if  it  had  gone  on)  would  have  been  a  nullity,  which  the 
returning  officer  might  well  disregard,  independently  of  any 
writ  of  prohibition. 

Y.  But  prohibition  having  been  applied  for,  and  an  order  nisi 
having  issued,  the  remaining  question  is  whether  or  not  the 
Court  has  power  to  issue  the  writ  in  case  of  an  attempted 
unauthorized  interference  with  the  proceedings  of  a  returning 
officer.  In  the  first  place,  it  is  contended  that  the  County 
Court  Judge,  in  so  acting,  is  not  acting  in  a  judicial  capacity. 
But  as  there  is  Uf  be  an  application  to  him  on  affidavit,  and  as 
he  is  to  decide  upon  the  credibility  of  the  deponent,  and  as  he 
thereupon  issues  a  summons  and  commands  the  attendance  of 
the  returning  officer,  and  gives  notice  to  the  parties,  and  as 
(where,  as  here,  the  application  was,  amongst  other  things,  for 
a  recount)  he  may  have  to  decide  upon  important  legal  ques- 
tions as  to  the  sufficiency  of  ballots  —  questions  which  have 
engaged  the  serious  attention  of  the  highest  Courts  —  and  as 
the  effect  of  his  decision  is  to  impose  an  obligation  on  the- 
returning  officer  to  make  a  return  in  conformity  therewith, 
thereby  also  directly  affecting  the  right  of  the  candidate  whom 
the  County  Court  Judge  finds  to  have  the  minority  of  votes, 
and  as  he  has  authority  to  order  and  tax  costs,  it  appears  to  me 
obvious(  taking  all  the  above  considerations  together)  that  he 
discharges  judicial  functions.  See  Beg.  v.  Ovoena  (1).  In  deter- 
mining the  particular  point  raised  by  this  objection,  vLe.,  as  to 
whether  the  County  Court  Judge  is  a  judicial  officer  subject  to 
prohibition,  we  may  fairly  enough  treat  it  as  if  the  application 
for  prohibition  were  either  by  the  returning  officer  or  by  the 
candidate.    The  tact  that  what  he  does  is  done  in  relation  to 
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the  election  and  return  of  a  member  of  parliament  does  not,  of       ^8^' 
itself,  show  that  his  work  is  merely  ministerial.     When  the     Exparu 
Court  tries  election  petitions,  it  is  doing  work  in  relation  to       ^^* 
the  election  and  return  of  members,  and  what  was  formerly      ^_^'' 
done  by  the  House  of  Commons  or  its  committees,  but  it  is 
none  the  less  acting  judicially. 

But  it  is  further  objected  that  the  matter  is  within  the 
exclusive  jurisdiction  of  the  House  of  Commons.  I  am  not 
confident  that  there  is  a  complete  answer  to  this  objection. 
The  efiect  of  prohibition  in  delaying  the  return  which  parlia- 
ment has  been  at  considerable  pains  to  expedite  by  minute 
directions  as  to  time  (sec.  64,  5)  is  a  material  consideration. 
In  Theberge  v.  Landry  (1)  it  was  said,  in  a  question  as  to  the 
jurisdiction  to  decide  upon  election  petitions,  that  *'  one  of  the 
obvious  incidents  or  consequences  of  such  a  jurisdiction  must 
be  that  the  jurisdiction,  by  whomsoever  it  is  to  be  exercised, 
should  be  exercised  in  a  way  that  should  as  soon  as  possible 
become  conclusive,  and  enable  the  constitution  of  the  legisla- 
tive authority  to  be  distinctly  and  speedily  known." 

In  support  of  his  contention,  Mr.  Gregory  cited  the  high 
authority  of  the  Court  of  Queen's  Bench  of  Ontario :  Centre 
WeUvagton  Election  Case  (2).  That  case  was  the  converse  of 
this.  A  Judge  of  the  County  Court  had  begun  proceedings  upon 
a  recount,  and  afterwards  declined  to  proceed.  Upon  application 
for  mandamus,  the  Court,  while  thinking  that  his  reasons  for 
not  going  on  were  insufficient,  declined  to  compel  him  on  the 
ground  that  "  the  person  against  whom  the  writ  is  asked  is  (a& 
it  were)  the  officer  of  another  jurisdiction  who  can  exercise 
control  over  him  if  necessary,  and  to  whom  and  not  to  the 
Court  he  is  amenable." 

There  the  Judge  of  the  County  Court  had  jurisdiction,  and 
was  an  official  engaged  in  the  execution  of  his  duties  under  the 
election  law,  and  therefore  the  officer  of  another  jurisdiction. 
In  the  present  case  the  learned  Judge,  in  doing  what  he  was 
about  to  do,  was  not  (I  speak  with  respect,  and  with  deep 
sense  of  his  worth  and  attainments)  any  more  an  official  under 
the  Elections  Act,  than  if  he  were  proposing  a  recount  and  sum- 
ming up  in  the  County  of  Kings. 

(l)SApp.  Cas.102.  (2)  44  U.  C,  Q.  R  182. 
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1S90.  But  it  may  be  said :  "  If  the  Courts  may  gra,ni  a  rule  nisi 

for  prohibition,  it  may  turn  out  that  the  authority  sought  to 
be  prohibited  has  jurisdiction,  and  then  there  would  be  an  in- 
'""g*^-      interference  with  the  course  of  the  election  proceedings." 

To  my  mind  this  is  so ;  and  the  only  answer  I  feel  capable 
of  making  is  that  the  matter  is  to  be  judged  by  the  fact.  If 
the  authority  sought  to  be  prohibited  has  jurisdiction,  then  the 
prohibition  proceedings  are  an  unwarrantable  interference  with 
the  course  of  the  election.  If,  however,  the  authority  sought 
to  be  prohibited  is  without  jurisdiction,  then  what  is  done  is 
merely  to  prevent  an  illegal  obstruction  from  getting  in  the 
way.  In  such  case  the  proceedings  upon  prohibition  are  col- 
lateral to  the  election  proceedings. 

If  the  County  Court  Judge  has  no  jurisdiction,  the  returning 
officer  can  (equally  whether  there  is  or  is  not  a  prohibition  to 
the  County  Court  Judge)  go  on  and  make  his  return ;  and, 
therefore,  these  proceedings  in  prohibition  do  not  necessarily 
have  the  effect  of  preventing  the  constitution  of  the  House 
from  being  speedily  known. 

The  entire  matters  herein  discussed  are  of  no  practical  im- 
portance as  far  as  the  particular  election  is  concerned,  except 
perhaps  as  to  costs.  The  case  ceased  to  have  anything  more  than 
a  theoretical  importance  long  before  the  argument ;  and  the 
only  reason  for  a  decision  at  all  is  that  it  is  understood  that,  in 
an  appeal  of  another  case,  their  lordships  of  the  Supreme  Court 
of  Canada  thought  that  they  were  entitled  to  have  the  opinion 
of  this  Court  on  the  matters  herein  involved. 

I  may  perhaps  draw  attention  to  the  fact  (without  at  all  re- 
lying on  it  as  a  ground  of  decision)  that,  while  the  Controverted 
Elections  Act  relates  only  to  the  dealing  with  the  return  after 
it  is  made,  it  marks  a  great  constitutional  change,  and  the  re- 
versal of  the  attitude  maintained  by  the  House  of  Commons 
towards  the  Courts  for  upwards  of  two  centuries. 

Intelligent  democracy  welcomes  and  asserts  the  supremacy 
of  law.  And  parliament  having  given  to  the  Courts  the  power 
finally  and  exclusively  to  decide  upon  the  ultimate  and  chief 
matter,  viz.,  the  return,  the  exercise  by  the  Court  of  a  power 
to  prevent  outside  interference  with  the  course  of  the  election 
proceedings  (^hile  strictly  within  the  power  of  the  Court,  if 
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"what  is  said  before  is  correct)  is   at  the  same  time  in  conso-       ^^^' 
nance  with  the  spirit  of  modem  legislation.  Mr  paru 

I  ought  to  mention  another  objection  taken  by  Mr.  Oregory,  ^^' 
viz.,  that  the  Court  cannot,  according  to  practice,  issue  an  order  ku^j. 
nisi  for  prohibition  in  vacation.  But  that  was  done  in  Ex 
parte  BoynCy  to  which  Mr.  Gregory  referred  as  against  his  con- 
tention ;  also  in  The  Queen  v.  Overseers  of  the  Poor  in  QtieeTis 
County;  in  the  Danaher  Case  and  other  liquor  cases  from  St 
John,  and  in  other  cases  which  establish  the  practice  firmly. 

Wetmobe,  J.  I  agree  with  the  learned  Chief  Justice  that 
prohibition  should  issue  in  this  case.  For  the  reasons  for  my 
opinion,  I  refer  to  my  judgment  in  Ex  parte  Baird:  In  re 
EUis  (1). 

Fbaseb,  J.    I  also  agree  that  the  rule  should  be  absolute. 

Palmeb  and  Tuck,  J  J.,  not  having  heard  the  argument,  took 
no  part 

Rvle  absolute. 


a)  27  N.  a  Bep.  Ogi 
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1890.  Ex  PABTE  BAIED :  Is  ss  STEADMAN, 


February  13, 


Contempt —  County  Court  Judge  —  Dominion  Controverted  Elections 
Ad — Prohibition — Order  Nid  with  stay  of  proceedings — Dis* 
regard  of  by  Cotmty  Cowrt  Judge — Costs. 

A  writ  of  prohibition  will  be  granted  to  restrain  a  Coun^  Gonrfe  Jadge  from 
proceeding  under  the  Rev.  Stat,  of  Canada,  cap.  9,  relating  to  Controverted 
Electiona,  in  a  matter  where  he  is  acting  in  exoeu  of  his  jurisdiction. 

Where  a  Judge  of  this  Court  had  granted  an  order  fM  for  a  prohibition  to 
restrain  a  County  Court  Judge  from  proceeding  to  reoonnt  the  votes  mven  at 
an  election  for  a  member  of  the  House  of  Commons  under  the  Rev.  Statw  of 
Canada,  cap.  8,  sec.  64,  with  a  stay  of  proceedinos  until  the  return  of  the 
order  mn,  it  is  a  contempt  of  this  Court  for  the  (S>unty  Court  Judge  to  pro- 
ceed with  the  re-count. 

Where  the  County  Court  Judge  shewed  that  he  acted  under  the  belief  that  the 
64th  sec.  of  the  Act  require  him  to  proceed  as  he  did,  and  that  he  did  not 
intend  to  act  contemptuously,  and  the  prosecutor  for  the  prohibitioii  did  not 
claim  costs,  no  pnnisnment  was  awarded  for  the  contempt. 

See  the  preceding  case,  ante  p.  162. 

On  the  first  day  of  Easter  Term,  1887,  L.  A.  Cwrrey,  on  be- 
half of  George  F.  Baird,  moved  for  a  rule  calling  upon  James 
Steadman,  Esquire,  the  Judge  of  the  Queen's  County  Court,  to 
shew  cause  why  a  writ  of  attachment  should  not  be  issued 
against  him,  for  his  contempt  in  not  paying  obedience  to  an 
order  nisi  for  a  writ  of  prohibition  issued  by  His  Honor  Mr. 
Justice  Tuck,  to  prohibit  him  from  further  proceeding  with  or 
making  a  recount  or  final  addition  of  the  votes  given  for  the 
applicant  and  one  George  G.  King,  at  an  election  held  on  the 
22nd  February,  1887,  of  a  member  to  represent  the  electoral 
district  of  Queens  County,  in  the  House  of  Commons  of 
Canada ;  and  from  certifying  the  result  of  any  such  recount  or 
final  addition  of  votes  to  the  returning  officer  of  said  electoral 
district ;  and  also  directing  that  in  the  meantime,  and  until 
further  order  of  this  Court,  all  further  proceedings  in  or 
with  reference  to  the  said  recount  or  final  addition  of  the  said 
votes,  and  such  certificate  of  the  result  thereof  should  be 
stayed.      See  Ex  parte  Baird  (ante  p.  162). 

A  rule  nisi  was  granted,  returnable  on  the  second  Saturday 
of  term. 

April  18, 1888.     Geo,  F.  Oregory  shewed  cause.    This  Court 
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has  no  jurisdiction  in  prohibition  over  a  Judge  of  the  County       ^S90. 
Court,  in  respect  to  the  discbarge  of  duties  in  election  proceed-    Ex  parte 
ings.    Whatever  he  does  in  the  course  of  an  election  in  aiding       j^ ' 
in  the  return  of  a  member  is  subject  to  review  in  an  Election  Stbabman. 
Court  on  an  election  petition,  or  in  the  House  of  Commons, 
and  not  elsewhere.    He  is  an  election  officer,  and  as  such  is  sub- 
ject to  penalties  for  misfeasance  or  nonfeasance  in  his  office: 
R.  S.  C,  cap.  8,  sec.  105.     Being  liable  to  a  penalty  if  he  did 
not  proceed  with  the  recount,  he  was  justified  in  disregarding 
ihe  order.    Attachment  will  not  lie  for  disobedience  of  an 
order  improperly  granted :  Beg.  v.  Ledgard  (1). 

Z.  A.  Currey,  in  support  of  the  rule.  The  only  answer  that 
can  be  made  to  this  application  is,  that  the  order  of  Mr.  Justice 
Tuck  was  entirely  void.  Whether  it  was  granted  providently 
or  improvidently  does  not  atfect  the  case.  Rules  nisi  are 
often  granted  and  afterwards,  upon  hearing,  dischai^ed ;  but 
so  long  as  they  stand  where  there  is  jurisdiction  to  make  them, 
they  must  be  obeyed.  Sea  105  is  confined  to  wilful  misfeas- 
ance or  omission  in  violation  of  the  Act,  and  the  prohibition 
order  would  be  an  answer  to  any  action.  It  is  submitted, 
however,  that  that  provision  applies  to  such  officers  as  are 
termed  election  officers,  and  not  to  a  County  Court  Judge  in 
holding  a  recount  As  to  the  practice  in  granting  the  writ, 
see  Rapalje  on  Contempt  of  Court,  19  and  45.  Costs  are  not 
asked  for. 

Cwr.  adv.  vuLt 

The  following  judgment  was  now  delivered  : 

Palmer,  J.  This  is  an  application  for  an  attachment  against 
Hon.  James  Steadman,  Judge  of  the  County  Court  for  the 
County  of  Queens,  for  disobeying  the  order  of  Mr.  Justice  Tuck 
under  the  following  circumstances.  There  was  an  election  for 
the  return  of  a  member  to  serve  in  the  Parliament  of  Canada 
for  said  County,  at  which  Qeorge  G.  Ring  and  George  F.  Baird 
were  opposing  candidates.  On  declaration  day,  the  returning 
officer  made  a  final  addition  of  votes  by  which  it  appeared 
that  there  were  more  votes  cast  for  Mr.  Eling  than  for  Mr. 

1)  1 Q.  a  6ie. 
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1890.  Baird;  but  notwithstanding  this,  such  returning  officer  decided 
Ma  pane  that  Mr.  King  never  was  a  legal  candidate,  and  therefore 
^^'  declared  Mr.  Baird  elected,  and  stated  that  he  would  return 
Stsadkan.  him.  Mr.  King  by  his  counsel  then  applied  to  said  Judge  of  the 
Palmer,  J.  Countj  Court  for  a  recount  under  the  64th  sec.  of  cap.  8,  B. 
S.  C,  who  appointed  a  time  and  place  for  such  recount,  when 
Mr.  Baird,  by  his  counsel,  applied  to  Mr.  Justice  Tuck  for  an 
order  to  shew  cause  at  the  then  next  term  of  this  Court,  why 
a  writ  of  prohibition  should  not  issue  prohibiting  the  said 
Judge  from  holding  a  Court  for  such  recount,  which  order  the 
said  Judge  granted  with  an  order  therein  that  all  proceedings 
should  in  the  meantime  be  stayed.  This  order  was  served  on 
Judge  Steadman,  who,  as  he  states,  believed  that  Judge  Tuck 
had  no  power  to  grant  such  an  order,  and  that  it  was  his  duty 
to  proceed  and  disregard  such  order  holding  the  Court  in  con- 
travention of  it,  and  the  question  argued  before  us  is: 
Whether  his  doing  so  is  a  contempt  of  this  Court. 

This  raises  a  question  of  the  gravest  importance,  which 
requires  the  most  careful  consideration.  The  bottom  contro- 
versy appearn  to  be :  Had  Judge  Steadman  any  power  to 
recount  the  votes  under  the  circumstances  ?  I  think  he  clearly 
had  not.  All  the  power  he  had  in  this  regard  was  given  him 
by  the  64th  section,  and  by  that  section  one  of  the  following 
circumstances  appears  to  be  necessary  as  a  condition  precedent 
to  any  authority  in  the  Judge  to  recount :  (1)  that  the  return- 
ing officer  has  improperly  counted  ot  rejected  ballot  papers,  or 
(2)  improperly  summed  up  the  votes.  Neither  of  these  things 
was  done;  and  if  such  were  alleged  in  order  to  give  the  Judge 
jurisdiction,  such  allegations  were  clearly  false,  for  the  only 
thing  complained  of  by  Mr.  King  was  an  improper  decision 
that  he  was  not  a  candidate,  and  the  return  of  Mr.  Baird. 
Over  these  the  County  Court  Judge  is  not  given  jurisdiction, 
but  the  Election  Court  is  by  sec  5  of  cap.  9. 

I  have  a  clear  opinion  on  this  point,  although  I  think  it  has 
little  bearing  on  the  present  question,  for  if  Judge  Steadman 
had  jurisdiction  in  the  matter.  Judge  Tuck  may  well  have  the 
power  to  make  the  order  he  did  to  put  the  question  involved 
in  the  course  of  adjudication. 

Another  point  taken  is,  that  this  Court  had  no  power  to 
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restrain  theCourts  created  by  cap.  8  of  the  Rev.  Stat,  of  Canada,       ^^^' 
**  Election  Courts."    If  it  were  not  for  the  ddctum  of  a  most  dis-     JBb  parte 
tinguished  Jadge  in  the  Centre  Wellvagton  Case  I  should  have       j^^  ' 
thought  the  matter  beyond  controversy,  for  it  has  been  the  Sxbadman. 
uniform  course,  from  the  foundation,  for  this  Court  to  see  that    numttT,  j. 
no  Court,  or    person,  exercising  judicial  functions  in  this 
Province  exceed  their  power.    The  powers  given  to  Judge 
Steadman  are  given  by  statute,  and  are  judicial  and  are  con- 
fined to  the  power  so  given,  and  I  can  find  no  law  or  reason 
why  this  Court  should  be  relieved  of  its  duty  of  seeing  that  he 
is  confined  to  such  powers.    If  this  is  not  done,  we  might  have 
two  tribunals,  the  County  Court  and  the  Election  Court,  both 
attempting  to  deal  with  this  question,  and  whose  decisions 
might  be  contradictory. 

On  this  point  I  beg  to  refer  to  what  I  said  in  the  case  of  The 
Queen  v.  Ellis.  But,  if  this  is  not  so,  I  do  not  think  it  would 
dispose  of  the  case,  for  in  order  to  authorize  Judge  Steadman 
to  disi^egard  the  order  of  Judge  Tuck  with  impunity,  that  order 
must  be  absolutely  void;  and  as  this  Court  has  the  unquestioned 
power  of  granting  prohibition,  it  would  be  a  proper  matter  at 
all  events  for  this  Court  to  hear  and  determine  whether  the 
particular  circumstances  of  the  case  brought  it  within  the 
power  to  grant  the  particular  writ  asked  for  or  not ;  and  I 
think  it  is  the  undoubted  right  of  this  Court,  in  such  a  case,  to 
stay  proceedings  until  the  matter  is  disposed  of.  I  do  not  wish 
to  be  understood  to  say  that  if  Judge  Tuck's  order  was  entirely 
void,  it  would  be  any  contempt  to  disregard  it.  In  order  to  be 
a  contempt,  the  disobedience  or  resistance  must.be  to  a  lawful 
order  of  a  Court,  or  Judge  thereof.  If  the  Court  had  no 
jurisdiction  whatever  and  the  order  is  void,  for  that  reason 
disobedience  is  not  a  contempt ;  but  the  fact  that  an  order  was 
erroneously  granted  by  a  Court  or  Judge  having  jurisdiction, 
is  no  reason  why  it  should  be  disobeyed.  It  is  obligatory  until 
reversed  by  an  appellate  Court,  and  the  disobedience  of  or 
resistance  to  such  an  order  is  a  contempt.  As  in  this  case 
I  have  no  doubt  Judge  Steadman  acted  under  a  mistaken 
notion  of  the  law,  and  with  no  intention  of  committing  a  con- 
tempt of  this  Court,  I  think  the  ends  of  justice  would  have 
been  answered  by  merely  making  him  pay  the  costs  of  this 
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1890.  application,  but  as  Mr.  Baird's  counsel  has  not  asked  for  costs, 

Ehsparte  there  will  be  no  necessity  for  any  further  proceedings  being 

j^'  had  in  the  matter. 
Steadman. 

p,^^  J,  Sir  John  C.  Allen,  C.  J.    I  agree  as  to  the  result 

Wetmore,  J.  I  think  the  Judge  has  been  guilty  of  con* 
tempt.  I  have  no  doubt  that  prohibition  should  issue.  The 
order  nisi  was  properly  granted  by  His  Honor  Mr.  Justice 
Tuck.  The  reasons  for  my  conclusion  are  fully  given  in  my 
judgment  in  Ex  parte  Baird;  In  re  Ellis  (1),  to  which  I  refer^ 
not  thinking  it  necessary  to  repeat  them  here. 

King,  J.  I  think  that  an  attachment  should  issue,  and  do 
not  think  it  necessary  to  do  more  than  refer  to  my  judgment 
upon  the  application  for  prohibition  to  the  same  learned  Judge. 

Fraser,  J.    I  also  agree. 

Sir  John  C.  Allen,  C.  J.  The  judgment  of  the  Court  will 
be  that  Judge  Steadman  be  adjudged  guilty  of  contempt ;  but 
as  he  acted  under  a  misapprehension  of  the  law,  and  as  the  ap« 
plicant's  counsel  stated  he  would  not  ask  for  costs,  no  punish- 
ment will  be  awarded  for  the  contempt. 


(1)  27  N.  B.  Bep.  99. 
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Ex  PARTS  DAVIDSON.  1889. 


CanaoL  Stat  c.  38. —  Exammatum  of  Debtor — Refusal  of  witness  to 
give  evidence  where  Debtor  not  served  with  order — Attachment /or 
contempt. 

A  County  Court  Judge  has  no  authority  under  the  Conaol.  Stat.  cap.  38,  see. 
20,  to  examine  a  person  as  a  witness  relating  to  the  property  of  a  judoment 
debtor  liable  to  be  taken  in  execution,  unless  the  debtor  has  been  served  with 
the  Jud^*8  order  to  appear  for  the  purpose  of  such  examination ;  nor  is  such 
person  liable  to  an  attachment  under  sec.  22;  for  refusine  to  ^e  evidenosu 
unless  such  order  for  the  debtor  to  appear  has  been  served.  (Wetmore  and 
Tuck,  JJ.,  dissenting.) 

This  was  an  application  for  a  certiorari  to  bring  up  an  at* 
tachment  for  contempt,  issued  out  of  the  County  Court  of 
Northumberland  against  the  applicant,  one  William  Davidson, 
for  refusing  to  attend  and  give  evidence  upon  an  application 
under  Consol.  Stat  cap.  38,  for  the  examination  of  a  judgment 
debtor. 

An  order  nisi  having  been  granted  by  His  Honor  Mr.  Jus- 
tice Fraser  at  Chambers, 

April  15,  1889,  Geo.  F.  Gregory  shewed  cause,  and 

A.  A.  Davidson,  Q.  C,  argued  in  support  of  the  rule. 

The  material  facts  in  the  case,  and  the  arguments  of  the 
counsel,  are  sufficiently  stated  in  the  judgment. 

Cur.  adv.  tntZf. 

The  following  judgments  were  now  delivered : 

Kino,  J.  This  is  an  application  for  a  certiorari  to  bring  up 
«n  attachment  for  contempt  issued  out  of  the  County  Court  of 
Northumberland  against  the  applicant,  for  refusing  to  attend 
and  give  evidence  upon  an  application  under  Consol.  Stat.  cap. 
38  for  the  examination  of  a  judgment  debtor.  Judgment  in 
the  Supreme  Court  had  been  recovered  by  John  and  Richard 
Young  against  one  James  MacMahon,  and  the  judgment  creditor 
had  applied  to  the  Judge  of  the  County  Court  of  Northum- 


June  £9. 
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1889.  berland,  under  sec,  20  of  cap.  38  for  an  order  that  McMahon,  the 
Jb  parte  judgment  debtor,  should  be  orally  examined  on  oath  before 
AviDBON.  gy^y^  Judge  of  the  County  Court  as  to  any  and  what  property 
^^^J'  he  had,  which,  by  law,  was  liable  to  be  taken  in  execution 
on  such  judgment.  The  judgment  creditor  also  obtained  from 
the  County  Court  Judge  an  order,  under  sec.  21,  requiring 
Davidson  (the  applicant  for  the  certiorari)  to  attend  such  ex> 
amination  as  a  witness  on  behalf  of  the  judgment  creditor. 
This  order  was  duly  served  on  Davidson  and  conduct  money 
paid  him.  By  sec  21  it  is  enacted  that  upon  such  things  being 
done  it  shall  be  the  duty  of  the  person  so  served  to  attend 
such  examination  and  give  evidence  thereat.  Davidson  did  not 
attend  in  person  at  the  time  and  place  named  in  the  order,  but  an 
attorney  attended  for  him  and  claimed  that  as  the  judgment 
debtor  was  out  of  the  Province,  and  had  not  been  served  with 
the  order  for  his  examination,  and  had  not  appeared  or  eren 
been  called  for,  the  witness  Davidson  was  not  bound  to  appear 
and  give  testimony,  and  that  it  was  only  the  examination  of 
the  defendant  that  he  was  required  to  attend ;  and  the  attor- 
ney further  offered  to  read  affidavits  to  show  that  the  judg- 
ment debtor  had  been  for  some  years,  and  was  then,  resident 
in  the  North  West  territories,  and  could  not  have  been  served 
with  any  order  for  his  examination,  but  the  learned  Judge 
refused  to  hear  such  affidavits. 

Sec.  22  of  cap.  38  declares  that  "  any  witness  so  served,  refus- 
ing to  attend  and  give  evidence,  shall  be  punishable  by  attach- 
ment for  contempt,  which  attachment  may  issue  out  of  the 
County  Court  on  the  order  of  a  Judge  thereof  on  affidavit  of 
the  facts.** 

Afterwards  an  order  nisi  was  issued  out  of  the  County 
Court,  calling  upon  Davidson  to  shew  cause  why  an  attach- 
ment should  not  issue  against  him  for  contempt  in  disobeying 
an  order  issued  by  the  Judge  as  aforesaid  for  an  examination 
under  the  provisions  of  chapter  38  Consol.  Stat.,  bearing  date 
ihe  1st  day  of  June,  A.  D.  1888. 

On  the  return  of  the  order  nisi  the  judgment  creditor  and 
Davidson  appeared  by  counsel,  and  the  like  contention  was 
made  as  before.  The  learned  Judge  decided  against  the  ccm- 
tention  and  made  the  rule  or  order  absolute  for  the  writ  of 
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attachment  for  contempt.   Thereupon  application  for  certiorari       ^88^« 
was  made  and  an  order  nisi  f^ranted  by  Mr.  Justice  Fraser,     Bxparie 

and  upon  the  return  it  was  aifpied  by  Mr.  Gregory  in  shewirg       ' 

cause,  and  by  Mr.  Davidson  for  the  applicant.  ^^^' 

Mr.  Gregory  contended  that  when  the  Judge  appoints  a  time 
and  p]ace  for  examination,  the  witness  is  to  attend ;  that  the 
attendance  of,  or  service  of  order  on,  the  judgment  debtor  is  not 
a  condition  precedent  to  the  jurisdiction  of  the  Court;  that  on 
the  assembling  of  the  Court  the  judgment  creditor  may,  or 
may  not,  examine  the  debtor,  as  he  pleases ;  that  he  has  the 
right  to  examine  any  witness,  and  may  he  content  therewith ; 
that  a  witness  may  not  know  but  that  the  debtor  may  attend, 
and  he  cannot  require  the  examination  of  the  debtor  prior  to 
his  own  evidence  being  taken ;  and  lastly,  that  under  sec.  23, 
the  place  for  the  applicant  to  complain  of  the  attachment  was 
before  the  County  Court  Judge,  the  section  declaring  that  "  the 
Judge  of  the  County  Court  shall  have  the  right,  on  applica- 
tion of  the  debtor,  or  any  witness,  as  aforesaid,  to  set  aside  any 
attachment,  if  the  same  have  been  improperly  obtained,"  etc 

On  the  other  hand,  Mr.  Davidson  contended  that  an  exami- 
nation in  fact  of  the  judgment  debtor  must  take  place  as  a 
condition  of  the  witnesses'  obligation  to  attend  and  give  evi- 
dence ;  and  he  relied  upon  the  use  of  the  word  "  such "  as 
refering  to  an  examination  in  fact  of  the  debtor,  in  the  clause 
which  requires  the  witness  "  to  attend  such  examination  and 
give  evidence  thereat."  He  also  contended  that  the  facts 
showed  that  there  was  no  intention  on  the  part  of  the  judg- 
ment creditor  to  examine  the  defendant. 

Several  cases  were  cited  by  Mr.  Gregory  which  arose  under 
the  English  Companies  Act,  1862,  by  sec.  115  of  which  a  Judge 
upon  winding  up  proceedings  is  empowered  to  summon  persons 
for  examination  as  to  the  trade,  dealings,  estate  or  effects  of 
the  company. 

In  the  case  of  In  re  Gold  Co.  (1),  where  the  main  decision  was 
that  the  Court  of  Appeal  would  not  interfere  with  a  Judge's 
exercise  of  discretion  unless  in  an  extreme  case,  it  was  stated 
as  a  eenMe  that  a  person  so  summoned  to  be  examined  has  no 
locuB  etcmdi  to  appeal  against  the  order  directing  him  to 
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1889.  attend  for  examination.  There  an  order  of  a  Judge  was  made 
Jk  pa/ru  on  behalf  of  a  contributory,  with  a  view  to  fixing  the  directors 
Davidson,  ^j^j^  liability  under  sec.  165  of  the  Act.  Jessel,  M.  R,  says: 
•  ^°g*^'  "  It  is  not  suggested  in  this  case  that  Mr.  Carter's  application 
is  otherwise  than  bona  fide,  by  which  I  mean  that  he  intends 
to  prosecute  the  claim  against  the  directors  and  the  secretary, 
and  that  he  thinks  the  evidence  of  these  witnesses  material  to 
help,  him  to  prosecute  it.  In  cases  where  the  process  of  the 
Court  is  abused,  I  agree  that  any  person  who  is  affected  by 
such  an  abuse  may  bring  the  case  before  the  court.  But  it 
appears  to  me  that  a  mere  witness  ordered  to  be  summoned 
under  the  115th  section  has  no  right  to  apply  to  the  Court  to 
discharge  that  order.  He  is  not  more  nor  less  than  a  mere 
witness,  like  a  witness  in  any  other  case ;  but  he  has  this  pro- 
tection, that  in  an  ordinary  action  the  subpoena  issues  as  a 
matter  of  right  at  the  option  of  the  litigant,  whereas  in  this 
case  it  cannot  be  issued  without  the  opinion  of  the  Judge  of  a 
superior  Court  being  obtained  that  it  is  a  proper  case  in  which 
to  issue  a  summons,  which  comes  in  lieu  of  a  subcepna." 

In  WkUwartKs  Case :  Me  SiUcetone  and  Dod/ux>rih  Coal  a/nd 
Iron  Co.  (1),  where  an  order  issued  under  sec.  115  of  the  Compa- 
nies Act,  1862,  a  witness,  acting  on  advice  of  counsel,  refused 
to  answer  the  questions  put  to  him,  it  was  held  (by  the  Court 
of  Appeal)  that  the  only  ground  on  which  a  witness  summoned 
to  attend  for  examination  can  contest  the  validity  of  the  sum- 
mons is  a  want  of  jurisdiction  to  issue  the  summons  or  make  the 
order.  If  the  jurisdiction  exists,  a  witness  has  no  locue  eta/ndi 
to  appeal  against  the  order. 

The  question  in  the  cases  just  cited  arose  upon  appeals  from 
the  orders.  It  does  not  appear  that  there  was  any  question  of 
attachment  in  the  latter  case,  or  any  proceeding  based  on  the 
refusal  to  answer  which  of  itself  required  compliance  with 
statutory  requirements.  In  the  case  before  us,  the  applicant 
not  only  contests  the  validity  of  the  order  requiring  him  to 
attend  and  give  evidence,  but  he  also  (and  more  pointedly) 
contests  the  validity  of  the  order  for  attachment 

The  question  next  to  be  considered  is  whether  there  is  a 
want  of  jurisdiction  in  the  County  Court  to  do  any  of  the 
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things  done  by  it  in  respect  of  these  proceedings  ending  in  the       ^88^* 
attachment.    There  can,  I  think,  be  no  doubt  that  it  had    Jix  paru 
power  to  issue  the  order  for  the  attendance  of  Davidson  to     ^^^^* 
testify.  K^^- 

Then  as  to  meaning  of  the  words  "  such  examination/'  as  used 
in  sec  21,  I  feel  sure  that  their  meaning  cannot  be  extended  to 
cover  the  case  of  an  examination,  where  the  order  for  examina- 
tion of  the  debtor  has  not  been  perfected  by  service,  or  service 
waived  by  the  debtor's  appearance.  That  could  in  no  sense 
be  considered  an  examination,  and  in  no  sense  be  considered  a 
legal  proceeding  as  against  the  judgment  debtor.  The  judg- 
ment creditor  having  failed  to  bring  the  judgment  debtor 
before  the  Court,  and  he  not  appearing  voluntarily,  no  proper 
legal  pi-oceeding  could  go  on.  The  object  of  the  examination 
of  the  witness  Davidson  was  to  affect  the  rights  of  MacMahon. 
How  could  this  be  done  when  MacMahon  was  not  summoned 
before  the  Court,  and  when  he  did  not  appear  without  summons? 
In  going  on,  the  Judge  would  be  acting  ex  parte  where  the  law 
requires  the  proceedings  to  be  upon  notice,  and  the  proceed- 
ings would  be  coram  non  judice.  I  think,  therefore,  that 
when  it  appeared,  as  it  certainly  did  abundantly  appear,  that 
MacMahon  was  not  present,  and  had  received  no  notice  of  thie 
examination,  the  Judge  had  no  right  or  jurisdiction  to  go  on 
and  seek  to  compel  Davidson,  the  witness,  to  give  evidence  or 
to  do  anything  else.  At  one  time  I  thought  that  a  good  distinc- 
tion might  lie  between  Davidson's  refusing  to  appear  and  refus- 
ing to  testify,  but  the  case  is  not  one  for  splitting  of  hairs. 
The  irregularity  of  the  proceeding  was  plain.  The  object  in- 
volved in  defendant's  refusal,  on  advice  of  counsel,  to  attend  and 
testify  was  substantially  a  refusal  to  give  evidence.  His  testi- 
mony was  the  object  sought  for  by  the  judgment  creditor,  and 
which  the  witness  objected  to.  It  was  the  substantial  difference 
between  the  parties.  Further,  as  the  alleged  default  was  in  re- 
fusing to  attend  the  examination,  and  from  what  I  have  said 
there  was  no  examination  in  fact  or  potentially  or  in  any  sense 
—  (by  this,  I  mean  no  right  to  continue  the  proceedings  at  all 
without  service,  and  in  the  judgment  creditor's  absence),  there 
was  no  refusal  to  attend  any  legal  proceedings,  the  examina- 
tion at  once  became  a  pretence  and  a  sham.    Further,  I  think 
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that  the  whole  force  of  the  word  "  attend  "  is  in  the  attending 


Ex  parte    as  a  witness,  as  mentioned  in  sec.  21. 

Davidson.  rpj^^  language  of  Jessel,  M.  R.,  in  Be  Gold  Company, 
^^^^'  already  cited,  applies  here,  as  a  description  of  these  proceedings, 
They  were  not  bona  fide  for  the  purpose  of  promoting  the  ex- 
amination of  MacMahon.  The  order  for  examination  of 
MacMahon  was  got  out,  not  with  any  intention  of  serving  it, 
or  getting  his  examination  in  fact,  but  to  appear  to  comply 
with  preliminaries  of  the  statute,  and  so  get  the  evidence  of 
Davidson.  The  affidavit  issued  on  the  attachment  proceedings 
shews  this. 

As  to  the  objection  that  application  should  first  be  made  to 
the  County  Court  Judge  under  sec.  23, 1  have  been  impressed 
by  it ;  but  in  the  view  I  take  of  it,  the  proceedings  before  the 
County  Court  Judge  were  so  clearly  vicious  throughout  on 
the  alleged  examination,  and  there  was  so  clearly  no  default  of 
Davidson,  that  I  think  the  proceedings  may  well  be  brought  up 
in  this  way  and  at  this  time. 

I  therefore  think  the  attachment  should  be  set  aside. 

Fraseb,  J.,  after  referring  to  the  facts,  continued : 

This  is  an  appeal  against  the  judgment  of  the  County  Court 
Judge  making  absolute  the  rule  for  attachment.  The  plaintiffs 
contended  that  the  judgment  of  the  County  Court  was  right, 
and  ought  not  to  be  reversed. 

Ist — Because  the  service  of  the  order  on  the  debtor,  or  his 
attendance,  was  not  necessary  to  constitute  the  Court. 

2nd — That  on  the  assembling  of  the  Court,  the  plaintiffs 
might,  or  might  not,  examine  the  debtor,  but  might  examine 
any  witnesses. 

3rd — That  the  witness  cannot  know  but  that  the  debtor 
may  attend. 

4th — That  under  sec.  23  the  parties  ought  to  go  to  the 
County  Court  Judge  to  set  aside  the  attachment. 

It  seems  to  me  that  the  20th  section  looks  to  the  examina- 
tion of  the  judgment  debtor  at  a  time  and  place  to  be  fixed  for 
the  purpose  by  the  County  Court  Judge.  To  give  the  Judge 
power  to  hold  the  examination,  a  copy  of  his  order  appointing 
the  time  and  place  for  the  examination,  must  be  served  upon 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BHUNSWICK  REPORTS.  211 


the  debtor.    If,  however,  the  debtor  appear,  that  would  be  suf-       ^^89. 
ficient  to  warrant  the  Judge  in  proceeding  with  the  examina-     Ebr  paru 
tion.    If  the  debtor  do  not  appear,  and  has  not  been  served     ^][^^- 
with  the  order,  I  am  at  a  loss  to  see  what  power  the  Judge  has     ^^"^^  J- 
to  go  on  with  any  examination ;  in  other  words,  he  has  no 
jurisdiction  to  open  his  Court  for  the  taking  and  holding  of  the 
oral  examination  mentioned  in  the  20th  section. 

The  Davidsons  were  only  required  to  attend  as  witnesses, 
and  what  they  were  required  to  attend  was  the  examination, 
(i.  a,  such  examination),  as  is  mentioned  in  the  20th  section ; 
not  their  examination  but  the  examination  of  the  debtor,  for 
the  order  did  not 'require  their  examination  but  the  examina- 
tion of  the  debtor ;  and  the  order  served  upon  them  required 
them  to  attend  the  examination  of  the  debtor  and  give  evidence 
thereat. 

If  the  provisions  of  the  Act  would  enable  the  creditor,  with- 
out any  notice  to  the  debtor,  to  examine  persons  other  than 
the  judgment  debtor  as  to  any  and  what  property  the  debtor 
had,  which,  by  law,  was  liable  to  be  taken  in  execution  on 
the  judgment,  the  provision  of  the  20th  section  providing  a 
time  and  place  for  the  examination  of  the  debtor,  would  ap- 
pear to  be  a  useless  proceeding  where  it  was  not  the  intention 
to  give  the  debtor  any  notice,  and  where,  as  in  the  present 
case,  he  was  without  the  limits  of  the  Province. 

In  my  opinion,  the  County  Court  Judge  could  not  proceed 
with  the  examination  without  its  appearing  to  him  that  the 
debtor  had  been  served  with  the  order,  or  without  the  appear- 
ance of  the  debtor  before  the  Judge  under  the  order ;  which 
would  practically  be  a  waiver  of  the  service.  To  hold  other- 
wise would  be  to  hold  that  a  proceeding  could  take  place 
affecting  the  rights  of  the  debtor,  without  any  notice  to  him, 
which  would  be  a  proceeding  contrary  to  natural  justice. 

At  the  argument,  In  re  Silkatone  arhd  Dodworth  Coal  and 
Iron  Company  (1),  In  re  Oold  Company  (2)  and  In  re  Bank 
of  Hvndustan^  China  and  Japa/n,  (3),  were  relied  upon  as 
authorities  in  support  of  the  plaintiff's  contention. 

In  all  these  cases  there  was  authority  not  only  to  issue  the 
orders,  but  to  take  the  examination  of  the  persons  appealing. 

(1>  19  01).  D.  lia.  (2)  12  cm.  p.  77.  (3)  L.  R.  18  £q.  17& 
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1889.  Jn  the  present  case,  I  admit  there  was  authority  in  the 
Eke  jxii-u  County  Court  Judge  to  make  the  orders  he  did  requiring  the 
l^^'  Davidsons  to  attend  the  examination  and  give  evidence 
'^'"^'^"^-  thereat ;  but  when  they  did  attend,  (which  in  my  opinion  they 
did,  when  counsel  appeared  for  them,  because  their  personal 
presence  was  not  essential,  and  their  absence  was  not  a  con- 
temptuous act  on  their  part  unless  there  was  power  in  the 
Judge  to  examine  them)  there  was  no  jurisdiction  in  the  Judge 
to  order  them  to  be  examined,  because  he  had  no  jurisdiction 
to  put  them  under  examination. 

If  there  was  a  want  of  jurisdiction  to  proceed  with  the 
examination,  then  I  fail  to  see  in  what  way  the  Davidsons 
have  been  guilty  of  contempt.  ' 

In  the  Silkatone  Case,  while  the  Court  held  that  the  witness 
had  no  locus  standi  to  appeal  against  the  order  for  his  exami- 
nation if  jurisdiction  existed,  yet  they,  in  effect,  determined  if 
there  was  no  jurisdiction  the  witness  was  not  obliged  to 
attend. 

Jessel,  M.  R.,  on  p.  120,  says  that  the  only  possible 
ground  upon  which  a  witness  could  contest  the  right  to 
examine  him  would  be,  that  the  Judge  had  no  jurisdiction,  as 
he  puts  it,  "  to  order  him  to  attend,"  and  if  the  present  case 
had  been  before  him  he  might  well  have  added,  if  the  witness 
did  attend,  the  Judge  had  no  jurisdiction  to  order  him  to  be 
examined. 

The  attachment  was  issued  under  the  22nd  sec,  cap.  38, 
Consol.  Stat.,  which  is  as  follows : 

"  Any  witness  so  served,  refusing  to  attend  and  give  evi- 
dence, shall  be  punishable  by  attachment  for  contempt,  which 
attachment  may  issue  out  of  the  County  Court  on  the  order  of 
a  Judge  thereof,  on  affidavit  of  the  facts ;  and  such  witness 
shall  be  liable  to  the  party  requiring  his  attendance  in  an 
action  for  damages,  as  in  case  of  non-attendance  under  a 
subpoena." 

Messrs.  Davidson, in  my  opinion,  did, not  practically  refuse  to 
attend,  but  they  declined  to  give  evidence  because  they  were 
advised,  and  I  think  rightly  advised,  that  the  Judge  of  the 
County  Court  had  no  jurisdiction  to  hold  the  examination ; 
but  after  all,  even  if  the^  did  not  attend  as  contended  for  by 
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the    counsel    for  the  plaintiffs  in    the  suit,  the  substantial       ^889. 
offence  for  which  a  witness  in  such  a  case  as  theirs  would  be    iSc  parte 
liable  to  be  punished  by  attachment,  would  be  the  refusal  to      ^^^^^ 
give  evidence,  and  this  they  were  justified  in  doing  because  the 
Judge,  for  the  reason  I  have  stated,  had  no  jurisdiction  to  call 
upon  them  to  testify. 

It  would  appear  to  me  that  the  Davidsons  were  not  obliged 
to  apply  to  the  Judge  of  the  County  Court  under  the  2Srd  sec. 
to  set  aside  the  attachment  before  coming  to  this  Court — that 
section  was  not  intended  to  apply  to  a  case  where  the  Judge  of 
the  County  Court  had  ordered  the  attachment  after  notice  to 
the  parties,  and  after  full  argument  of  the  matter ;  but  rather 
to  a  case  where  an  attachment  had  been  issued  ex  'parte,  and 
had  been  obtained  upon  a  misrepresentation  of  the  facts,  or 
had  otherwise  been  improperly  obtained. 

I  think  the  rules  for  a  certiorari  should  be  made  absolute. 

Tuck,  J.  The  question  to  be  determined  in  this  application 
arises  under  cap.  38,  sees.  20  and  21,  Consol.  Stat 

John  Young  recovered  a  judgment  against  James  MacMahon, 
and  applied  to  William  Wilkinson,  Esquire,  Judge  of  the 
County  Court  of  Northumberland,  to  examine  the  defendant, 
and  obtained  orders  for  the  examination  of  William  David- 
son and  James  Davidson  as  witnesses.  Although  the  orders 
were  served  and  conduct  money  was  paid  them,  they  did  not 
obey  the  orders.  They  did,  however,  appear  by  attorney,  and 
said  that  the  defendant,  MacMahon,  was  out  of  the  Province, 
and  had  not  been  served ;  therefore  they  were  not  obliged  to 
attend.  Affidavits  were  produced,  which  show  that  the  defend- 
ant was  out  of  the  Province  when  the  order  for  his  examina- 
tion was  made.  For  refusing  to  attend  and  give  evidence,  the 
County  Court  Judge  made  an  order  for  attachment  against 
them  for  contempt. 

At  first  I  had  some  doubts  as  to  the  locus  standi  of  the 
witnesses  under  sees.  21  and  22  of  cap.  38 ;  whether  or  not 
they  could  be  punished  for  contempt  where  the  judgment 
debtor  had  not  been  served  with  the  Judge's  order.  By  sec. 
20  power  is  given  to  a  Judge  of  the  County  Court,  whenever 
a  person  has  obtained  a  judgment  in  the  Supreme  Court  or 
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^^9'      any  County  Court,  to  make  an  order  that  the  judgment  debtor 

Bxparu     shall  be  orally  examined  on  oath  before  such  Judge,  as  to  any 

Davidson.   ^^^  what  property  he  has  which  by  law  is  liable  to  be  taken 

"^"^^      in  execution  on  such  judgment ;  and  by  sec.  21,  the  Judge,  or 

other  person  authorized  to  hold  and  take  an  examination  under 

the  chapter,  is  empowered  to  make  an  order  requiring  any 

person  to  attend  such  examination  as  a  witness  on  behalf  of 

either  of  the  parties.    On  the  proper  service  of  this  order  on 

the  witness,  with  tender  of  conduct  money,  it  is  made  his  duty 

to  attend  such  examination  and  give  evidence.    If  he  refuse 

to  attend  and  give  evidence,  sec  22  provides  that  he  shall  be 

punishable  by  attachment  for  contempt,  on  the  order  of  a 

Judge  of  the  County  Court. 

Mr.  Davidson,  for  the  witnesses,  contends  that  they  were 
not  obliged  to  attend  and  give  evidence  unless  the  debtor,  Mac- 
Mahon,  had  been  actually  served  with  the  order,  and  he  was  to 
be  examined  on  oath  at  the  time  and  place  named  for  the 
examination.  The  effect  of  his  argument  is,  that  a  Judge  of  a 
County  Court  has  no  jurisdiction  to  enforce  an  order  for  the 
attendance  of  witnesses  unless  the  debtor  has  been  served  with 
the  order  for  his  examination.  I  think  this  argument  is  not  a 
sound  one,  for  several  reasoas.  It  is  clear  that  the  two  orders 
may  be  made  at  the  same  time.  When  the  Judge  makes  an 
order  and  names  the  time  and  place  for  the  examination  of  the 
judgment  debtor,  he  may  also  summon  witnesses  to  attend  and 
give  evidence.  It  is  not  for  them  to  know  or  to  inquire  where 
the  debtor  is,  or  whether  or  not  he  has  been  served  with  the 
Judge's  order.  It  is  their  duty  to  obey  the  process  of  the 
Court.  Whatever  argument  might  be  made  as  to  the  power 
of  the  Judge  to  proceed  with  the  examination  of  witnesses  in 
the  absence  of  the  debtor,  or  in  case  he  had  not  been  served 
with  the  order,  is  entirely  outside  of  the  present  question. 
When  the  order  was  made  for  these  persons  to  attend  and 
give  evidence,  the  Judge  had  full  power  to  make  it  His 
power  to  punish  for  disobedience  of  this  order  is  not  lost 
because  the  principal  person  has  not  been  served,  or  having 
been  served,  is  not  present  at  the  examination.  The  Court 
may  be  constituted  without  the  presence  of  the  debtor  or  the 
service  of  the  order  on  him,    I  think  even  if  the  debtor  were 
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prescLt  the  examination  might  proceed,  and  other  witnesses       i»g^» 
be  required  to  give  evidence,  without  the  debtor  being  sworn    Bk  paru 
or  making  any  statement.  It  might  be  reasonable  and  prudent     ^][^^* 
for  the  judgment  creditor  not  to  examine  the  judgment  debtor,      T»dr^j. 
and  he  is  not  obliged  to  do  so  unless  he  please.   In  such  a  case, 
if  this  motion  were  to  succeed,  witnesses,  properly  served,  who 
refused  to  attend,  could  not  be  punished  for  contempt     I  in- 
cline to  think  that  the  words  "  examination  of  the  said  debtor," 
do  not  mean  alone  that  he  shall  be  orally  examined  on  oath, 
but  a  general  examination  into  the  state  of  his  afiairs,  and  that 
ibis  may  take  place,  whether  the  debtor  is  examined  or  not. 

But  apart  altogether  from  what  is  the  proper  construction 
of  the  statute,  I  hold  that  inasmuch  as  the  Judge  of  the  County 
Court  bad  jurisdiction  to  make  the  order  requiring  the  attend- 
ance of  these  witnesses,  it  was  the  duty  of  the  Davidsons  to 
obey  it,  and  for  their  disobedience  they  are  liable  to  be  pun- 
ished by  attachment.  It  is  important  that  the  process  of  the 
Court,  acting  within  its  powers,  should  be  respected,  and  that 
those  who  treat  it  with  contempt  should  be  punished. 

Another  objection  made  to  this  motion  is,  that  the  Davidsons 
could  have  applied  to  the  Judge  of  the  County  Court  to  set 
aside  the  attachment  This  power  is  given  by  section  23  of 
the  Act  I  do  not  consider  this  objection,  because,  I  think,  for 
the  other  reasons  before  stated,  the  rules  must  be  discharged. 

Wetmobe,  J.  I  agree  with  the  judgment  of  my  brother 
Tuck.  I  also  think  that  the  other  objection  is  fatal  to  this  ap- 
plication. Sec  23  provides  a  remedy  in  case  an  attachment 
has  been  improperly  granted,  and  until  the  party  aggrieved 
avails  himself  of  the  mode  there  provided  for  setting  aside  an 
attachment,  he  should  not  be  allowed  to  come  to  this  Court 
The  rule  is  that  where  there  is  an  adequate  statutory  remedy, 
this  Court  will  not  interfere  by  certiorari.  No  exceptional 
circumstances  have  been  shown  here  to  take  the  case  out  of 
that  rule. 

Sir  John  C.  Allen,  C.  J.  When  application  is  made  to  a 
County  Court  Judge,  Clerk  of  the  Peace  or  Commissioner, 
under  sec  20  of  chap.  38  of  the  Consol.  Stats.,  by  a  person 


Digitized  by  VjOOQ IC 


216  NEW  BRUNSWICK  BEPOBTS.  [vOL. 

1889.  who  has  obtained  a  judgment  in  this  Court,  or  a  County  Court, 
Ex  parte  for  an  order  that  the  judgment  debtor  may  be  examined  as  to 
Davidson.  ^^^  property  he  has  liable  to  be  taken  in  execution  on  the 
Aiion^.  J.  judgment,  such  Judge,  etc.,  has  jurisdiction  to  make  an  order 
for  the  examination  of  the  debtor,  and  has  also  jurisdiction  to 
make  an  order  requiring  any  person  to  attend  as  a  witness  at 
such  examination;  and  the  person  so  summoned,  if  the  neces- 
sary conduct  money  is  paid,  or  tendered  to  him,  is  bound  to 
obey  the  order,  and  attend  at  the  time  and  place  appointed. 

But  if  the  judgment  debtor  has  not  been  served  with  the 
order  for  his  examination,  or,  being  served,  does  not  attend 
before  the  Judge,  then,  I  think,  the  Judge  has  no  jurisdiction 
to  proceed  any  further  in  the  matter,  and  a  person  summoned 
to  attend  as  a  witness  would  not  be  guilty  of  a  contempt  under 
sec  22,  in  refusing  to  be  sworn  and  answer  questions,  because 
the  jurisdiction  of  the  Judge  had  ceased  by  the  non-appearance 
of  the  judgment  debtor. 

Though  the  persons  summoned  as  witnesses  did  not  actually 
appear  before  the  Judge,  they  did  attend  at  the  time  and  place 
appointed,  and,  by  their  counsel,  objected  to  being  examined 
because  the  judgment  debtor  had  not  been  served  with  the 
order.  Practically,  they  obeyed  the  order  to  attend,  which,  I 
think,  is  all  they  were  bound  to  do. 

In  making  these  observations  I  assume  that  the  application 
for  the  order  for  the  examination  of  the  debtor  was  made  bona 
fide.  If  it  was  not,  and  there  was  no  intention  of  examining 
the  debtor,  but  the  object  was  only  to  examine  the  persons 
summoned  as  witnesses,  then,  I  incline  to  think  that  the  whole 
proceeding  would  be  coram  nonjvdice. 

Palmer,  J.,  not  having  heard  the  argument,  took  no  part. 

Rule  absolute. 
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GALLAGHER  v.  THE  MUNICIPALITY  OF  1889. 


WESTMORLAND.  October  18. 

Mu/nicipal  Corporation — County  Vahiator — Wrongful  dismissed  — 
Liability  of  Corporation — Pleadings — Malice — Power  of  two 
Valuators  to  act — Power  of  Cownty  Coimcil  to  eoniract  wiih 
Valuators, 

G.  being  dulv  qualified,  was  appointed  by  the  Connty  Council  of  Westmor- 
land, one  of  the  Valuators  of  the  County,  the  term  of  office  beins  for  three 
years,  by  the  Consol.  Stat.  cap.  100,  sec.  Z5,  During  the  term,  the  Council 
dismissed  G.  on  the  ground  that  he  had,  since  his  appointment,  ceased  to 
be  a  ratepayer  on  property,  cap.  99,  sec.  65  of  the  Statutes  dedarinff  that 
no  person  should  be  eligible  to  be  appointed  to  an^  County  office  unless  he 
was  a  ratepayer  on  proper^  or  income,  and  had  {Mud  his  rates  for  the  previous 
year.  In  an  action  bv  G.  asainst  tiie  Municipality  of  the  Connty  for  a 
wrongful  dismissal, — Held  on  demurrer  to  the  decuuution : 

1.  By  Palmsr,  Kino  and  Frassr,  JJ.<  that  a  count  alleging  that  the  defend- 
ants wrongfully  and  maliciously  dismissed  the  plaintiff  was  good. 

By  Allbn,  C.  J.,  that  as  the  Council  had  exceeded  its  power  in  dismissing 
the  plaintiff,  the  municipality  was  not  liable. 

By  Tuck,  J.,  that  though  the  members  of  the  Council  who  voted  for  his 
dismissal  might  be  liable  for  his  wrongful  dismiraal,  the  municipality  was 
not  liable. 

2.  By  Allen,  C.  J.»  Kino  and  Fbasbr,  JJ.,  that  a  count  stating  a  wrongful 
dismissal  of  the  plaintiff,  without  stating  that  it  was  done  mauciously,  was 
good. 

By  pALMBBy  J.,  that  malice  must  be  aUeged  in  order  to  make  the  defend- 
ants liable. 

By  Tuck,  J.,  that  the  wrongful  dismissal  was,  at  most,  an  error  in  judg- 
ment of  the  Council,  and  that  the  defendants  were  not  liable. 

3.  Where  the  statute  provides  for  the  appointment  of  three  valuators,  the 
Board  of  Valuators  must  be  full  before  they  can  act ;  therefore  a  count  alleg- 
infl,the  wrongful  refusal  of  the  Council  to  allow  the  plaintiff  and  one  other 
vunator  to  proceed  with  the  work  of  valuation,  is  baa. 

4.  By  Allen,  C.  J.,  Palmer  and  Fraskk,  JJ.,  that  a  count  alleging  a  con- 
tract bv  the  Council  to  employ  the  plaintiff  as  valuator  for  the  term  of  three 
years,  for  certain  reasonable  remuneration  ;  that  the  plaintiff  enteied  into  the 
service  of  the  defendants  as  such  valuator,  and  that  they  afterwards  wrong- 
fully dismissed  him,  stated  a  cause  of  action. 

By  EliNO  and  Tuck,  JJ.,  that  the  appointment  of  valuators  was  obligatory 
on  tne  Council  by  statute,  and  was  the  exercise  of  a  uublic  trust,  and,  there- 
fore, did  not  create  any  contract  between  the  plaintiff  and  the  defendants, 
for  breach  of  which  an  action  would  lie. 
Plea  amounting  to  the  general  issue.  Setting  aside  plea  as  embarrassing  under 
Consol.  Stat,  c.  37,  a.  88. 

Deda/ration: — Patrick  Gallagher  by  &c.,  sues  the  Munici- 
pality of  Westmorland. 

1.  For  that  heretofore  and  before  the  committing  by  the 
defendants  of  the  grievances  hereinafter  mentioned,  and  before 
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1^^'  and  at  the  time  of  the  election  and  appointment  of  the  plain- 
Gallaghkb  tiff  as  a  Valuator  of  the  County  of  Westmorland,  hereinafter 
The  Mukici-  mentioned,  the  plaintiff  was  and  still  is  a  British  subject,  and 
ij^LiTY  OF  an  inhabitant  of,  and  ratepayer  upon  real  and  personal  property 
LAND.  and  income  in  said  County,  and  thereupon,  at  the  semi-annual 
meeting  of  the  County  Council  of  the  Municipality  of  West- 
morland, held  in  the  month  of  January,  1885,  the  plaintiff 
having  paid  his  rates  for  the  year  previous  to  said  month  of 
January,  and  being  duly  and  in  all  respects  qualified  and 
eligible  to  be  appointed  a  Valuator  of  said  County ;  the  County 
Council  of  the  said  Municipality  and  the  said  defendants  on 
the  twenty-fourth  day  of  said  month  of  January,  duly  and 
rightly  proceeding  therein,  made  resolutions  and  orders  in  the 
words  and  figures  following :  (The  resolution  appointing  the 
plaintiff  a  Valuator  was  here  set  out). 

Whereby,  the  said  plaintiff  was  duly  chosen,  elected  and  ap- 
pointed a  Valuator  for  said  County  of  Westmorland,  for  the  three 
years  then  next  ensuing ;  which  said  election  and  appointment 
the  said  plaintiff  thereupon  accepted  and  was  and  has  ever 
since  been  and  still  is  ready  and  willing  to  act  as  such  valuator 
and  to  perform  the  duties  of  said  office,  and  to  which  said  office, 
and  the  discharge  of  the  duties  thereof,  there  appertains  and  of 
right  belongs,  divers  large  fees  and  emoluments  which  would 
have  come  and  accrued  to  the  said  plaintiff  had  he  been  per- 
mitted to  continue  to  act  as  such  valuator.  That  the  said 
defendants  and  said  County  Council,  at  the  semi-annual  meet- 
ing of  said  Council  held  in  the  month  of  January,  1886, 
illegally,  wilfully  and  improperly  made  and  passed  orders  and 
resolutions  of  said  County  Council  in  relation  to  the  said 
plaintiff  and  in  relation  to  his  said  office,  in  the  words  and 
figures  following :  (The  resolutions  displacing  the  plaintiff  on 
the  ground  that  he  had  ceased  to  be  a  ratepayer  in  the  County> 
and  appointing  Early  Kaj  in  his  place,  were  here  set  out.) 

And  wrongfully  and  illegally  and  maliciously  and  with  in- 
tent to  injure  the  plaintiff,  and  deprive  him  of  his  just  rights, 
fees,  dues  and  emoluments  and  to  prevent  him  discharging  the 
duties  and  labours  of  the  said  office  of  Valuator,  dismissed, 
displaced  and  removed  the  said  plaintiff  from  his  said  office  as 
Valuator  of  the  said  County,  and  appointed  or  attempted  to 
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appoint  one  Early  Kjty,  as  a  valuator  of  said  County  in  the  1889. 
room  and  stead  of  the  said  plaintiff,  and  wrongfully  and  Gallaoueb 
illegally  interfered  with  the  plaintiff  in  his  said  office,  and  pre-  j^^^  Munici- 
vented  him  from  exercising  the  duties  thereof,  as  he  lawfully  ^^^^  ^' 
had  a  right  to  do;  whereby  the  said  plaintiff  «was  forced  and  land. 
obliged  to  and  did  necessarily  pay,  lay  out  and  expend  a  large 
6um  of  money,  to  wit,  the  sum  of  five  hundred  dollars  of  law- 
ful money  of  Canada,  and  also  incurred  and  became  liable  to 
pay  other  monies,  to  wit,  the  further  sum  of  five  hundred 
dollars  in  fe6s  to  counsel,  attorney,  solicitors  and  agents  in 
obtaining  from  the  Supreme  Court  of  New  Brunswick,  orders, 
writs  and  rules  to  quash  and  set  aside  the  said  orders  and 
resolutions  so  displacing  the  said  plaintiff  and  appointing  the 
said  Early  Kay  as  such  valuator,  and  in  being  re-instated  in 
his  said  office  as  valuator  of  said  County  of  Westmorland,  and 
in  preventing  the  said  Eaxly  Kay  from  acting  as  such  valuator 
and  the  plaintiff  also  in  and  about  the  proceedings  aforesaid^ 
lost  much  time  and  labour,  and  paid  lai^e  sums  of  money,  to 
wit,  the  further  sum  of  one  hundred  dollars  in  travelling  and 
other  necessary  expenses  in  connection  therewith:  and  by 
reason  of  the  premises  and  wrongful  acts  of  the  said  defendants 
the  said  plaintiff  was  prevented  from  making  any  valuation, 
and  was  also  deprived  of  the  fees  and  emoluments  of  his  said 
office  and  was  greatly  injured  in  his  name,  credit  and  circum- 
stances, and  was  also  otherwise  greatly  injured  and  damnifiedt 
2.  And  also  for  that  the  plaintiff  was  one  of  the  valuators 
of  the  County  of  Westmorland,  duly  appointed  by  the  County 
Council  of  said  County  and  Municipality  of  Westmorland  for 
the  three  years  next  following  the  twenty -fourth  day  of  Jan- 
uary, 1885,  and  thereupon  it  became  and  was  the  duty  of  the 
said  defendants  to  suffer  and  permit  the  said  plaintiff  and  the 
other  valuators  of  said  County  to  make  a  valuation  of  the 
property  and  income  in  the  several  parishes  of  the  County  of 
Westmorland  in  the  year  1886,  as  provided  by  law,  and 
though  the  plaintiff  was  ready  and  willing  to  proceed  with 
said  valuation,  together  with  the  other  valuators  in  said  last 
mentioned  year,  and  from  the  performance  and  making  of 
which  valuation  large  profits  and  gains,  fees  and  emoluments 
would  have  cvrisen  and  accrued  to  the  plaintiff;  yet  the  said 
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1889.       defendants  wrongfully  and  illegally  interfered  with  and  pre- 

Gallagher  vented  the  plaintiff  from  proceeding  with  or  making  or  taking 

The  Munici-  ^^7  P^^^  ^^  ^^^  valuation  and  acting  as  such  valuator,  and 

PAUTY  OF    illegally  and  improperly  discharged  and  dismissed  the  plaintiff 

LAND.       ^^o>^  ^18  said  ofBce,  whereby  the  plaintiff  not  only  lost  and  ivas 

deprived  of  all  his  fees  and  emoluments  of  said  office,  but  was 

also  put  to  large  expense  and   costs  in  being  restored  to  his 

office  as  valuator,  and  other  expenses  in  connection  therewith, 

and  was  otherwise  injured  and  damnified.  ^ 

3.  And  also  for  that  the  said  plaintiff  heretofore  and  at  the  K^; 
time  of  the  committing  of  the  grievances  by  the  said  defen- 
dants hereinafter  mentioned,  the  plaintiff  was  a  valuator  for 
the  said  County  of  Westmorland,  and  duly  qualified  to  act  as 
such  valuator,  and  one  Patrick  Hebert  was  also  a  valuator  of 
the  said  County,  and  duly  qualified  to  act  as  such,  and  it  was 
the  duty  of  the  said  plaintiff  and  the  said  Hebert  as  such 
valuators  to  make  a  valuation  of  the  property  and  income  in 
the  several  parishes  in  the  said  County,  and  for  that  purpose 
to  furnish  the  assessors  of  rates  of  the  several  cities,  towns 
and  parishes  in  the  said  County,  liable  to  be  rated  for  County 
purposes  with  schedules  or  forms  with  printed  headings  and 
with  columns  to  be  filled  as  is  provided  by  the  statute  and 
Act  of  Assembly  in  such  case  made  and  provided,  and  there 
then  were  and  still  are  in  the  said  County  and  Municipality, 
cities,  towns  and  parishes  in  which  there  was  and  is  property 
and  income  and  persons  liable  to  be  rated  and  assessed  for 
County  purposes,  which  duty  and  labour  the  said  plaintiff  and 
said  Hebert,  as  such  valuators,  did  duly  perform  and  fulfil,  and 
such  forms  and  schedules  were  duly  delivered  to  and  received  by 
said  assessors ;  and  it  was  and  is  the  duty  of  the  said  assessors, 
upon  receiving  such  forms  or  schedules,  to  proceed  to  ascertain 
by  diligent  enquiry  and  by  examination  the  names  of  all  persons 
liable  to  be  rated  and  their  taxable  property  and  Jncome  and 
the  extent,  amount  and  nature  of  the  same,  and  to  complete 
and  fill  in  said  schedules  or  forms  and  to  return  the  same  signed, 
to  the  said  plaintiff  and  said  Hebert  as  such  valuators,  where- 
upon it  was  the  duty  of  the  said  plaintiff  and  said  Hebert  as 
such  valuators  to  revise  such  schedules  and  make  up  a  list  of 
the  persons  liable  to  be  rated  in  respect  gf  real  property* 
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personal  property  or  income,  and  the  value  of  the  real  and       1889. 
personal  property  and  income  of  such  persons ;  for  which  duties  Gallagher 
and  services  the  said  plaintiff  was  entitled  to  be  paid  a  reason-  ^ ^^  mcntci- 
able  sum  and  remuneration,  yet  the  said  defendants  and  the    PAurrY  of 
said  County  Council  well  knowing  the  premises,  did  by  them-       land. 
selves  and  their  warden  and  officers  wrongfully,  wilfully  and 
unlawfully  instruct,  or  cause  to  be  instructed,  the  said  assessors 
not  to  make,  fill  up  or  complete  said  forms  or  schedules  or  to 
return  the  same  to  the  sf^^llatiff  and  said  Hebert,  or  either 
of  them,  and  the  said  asoS^iBf  in  (X)nsequence  thereof  did  not 
and  would  not  fill  up,  coia^Qie  and  return  the  said  lists  to  the 
said  valuators,  but  neglected  and  refused  so  to  do,  whereby 
and  by  reason  thereof  the  said  plaintiff  and  Hebert  were 
hindered  and  prevented  from  discharging  and  performing  their 
duties  in  that  behalf,  and  were  unable  to  complete  said  lists  or 
the  valuation  contemplated  and  required  by  law,  whereby  the 
plaintiff  lost  and  was  deprived  of  certain  fees  and  dues  for  his 
labour,  and  was  hindered  and  prevented  from  earning  certain 
large  fees,  compensation  and  rewards  for  his  services  as  such  ^ 

valuator  in  case  the  valuation  had  been  completed  as  contem- 
plated and  provided  by  the  statute  and  Act  of  Assembly  in 
such  case  made  and  provided,  and  was  otherwise  greatly 
injured  and  damnified. 

4.  And  the  plaintiff  also,  by  leave  of  a  Judge  of  this 
Honorable  Court,  for  that  purpose  first  given  and  granted, 
sues  the  defendants  for  that  in  consideration  that  the  plaintiff 
being  duly  qualified  in  that  behalf,  at  the  special  instance  and 
request  of  the  said  defendants,  would  enter  into  the  service 
of  the  defendants  as  a  valuator  of  the  County  of  Westmorland 
and  serve  the  defendants  for  three  years  from  the  twenty- 
fourth  day  of  January,  1885,  in  the  capacity  of  a  valuator  of 
said  County,  for  certain  reasonable  reward  and  remuneration 
to  be  paid  by  the  defendants  to  the  plaintiff  therefor,  the  said 
defendants  promised  the  plaintiff  to  retain  him  in  the  said 
service  in  the  capacity  and  on  the  terms  aforesaid,  during  the 
said  three  years,  and  to  permit  and  suffer  the  plaintiff  to  act  as 
such  valuator  knd  discharge  his  duties  as  such  for  said  term  of 
three  years,  and  to  make  the  valuation  contemplated  and  pro- 
vided for  by  law^  and  the  plaintiff  thereupon  entered  into  thQ 
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^889.       said  service  of  the  defendants  in  the  capacity  of  such  valuator 
Gallaohkr  and  on  the  terms  aforesaid,  and  so  continued  therein  for  a  part 
Thb  Munici-  ^f  ^^^  *^''°*  ^'  three  years,  to  wit,  until  the  twenty-second 
fy^^V  ^^    ^^y  ^^  January,  1886,  and  until  the  breach  of  the  said  promise 
LAND.      hereinafter  alleged,  and  was  always  ready  and  willing  to  con 
tinue  in  the  service  during  the  remainder  of  said  term  of  three 
years,  whereof  the  defendants  always  had  notice:  and  all 
conditions  were  fulfilled,  and  all  thinffs  happened,  and  all  times 
elapsed  to  enable  the  plaintiff  to  hold  said  oflSce  and  discharge 
the  duties  thereof,  and  to  earn  And  receive  the  fees  and  emolu- 
ments therefor ;  yet  the  defendants,  long  before  the  expiration 
of  said  term  of  three  years,  to  wit,  bn  the  twenty-second  day 
of  January,  1886,  wrongfully ,  illegally,  wilfully  and  maliciously 
dismissed  the  said  plaintiff  from  the  said  service  and  refused  to 
retain  the  plaintiff  therein  for  the  remainder  of  said  term  of 
three  years,  or  to  permit  him  to  perform  his  duties  as  said 
valuator,  whereby  the  plaintiff  lost  and  was  deprived  of  the 
wages  and  profits,  fees  and  remuneration  which  he  would  have 
^  derived  from  being  retained  in  said  service  and  acting  as  such 

valuator  for  the  remainder  of  said  term  of  three  years ;  and 
was  also  forced  and  obliged  to,  and  did  necessarily  incur  large 
expenses  and  costs,  paid,  laid  out  and  expended  a  large  sum, 
to  wit,  $300,  in  and  about  setting  aside  and  quashing  the 
orders  made  by  the  said  County  Council  removing  the  plaintiff 
from  said  office  and  appointing  one  Early  Eay  thereto,  and  in 
being  reinstated  in  his  said  office  and  service  and  employment 
aforesaid,  and  in  correcting  the  books  and  minutes  of  the  said 
County  Council  in  that  respect^;  and  was  otherwise  injured  and 
damnified. 

The  defendants  pleaded  and  demurred  to  the  several  counts 
of  the  declaration. 

Grounds  of  demurrer  to  the  first  count : 

1.  This  action  cannot  be  sustained  without  proof  of  malice; 
and  the  defendants  are  incapable  of  such  malice  as  would  sus- 
tain the  action. 

2.  If  the  members  of  the  Council  acted  maliciously  in  re- 
moving the  plaintiff  from  office,  they  might  thereby  render 
themselves  liable,  but  the  defendants  woqld  not  be  liable. 
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8.    The  cfefendmnts  are  not  liable  for  the  ttbta  of  the  County       ^889, 
CounciK  Gallagher 

4.  The  resolution  and  proceedings  set  forth  in  the  deelara-  xhe  Mukici- 
tion  show  a  good  cause  for  the  dismissal,  and  the  plaintiff  was  ^^^^^. 
removed  for  that  cause.  lakd. 

5.  The  Council  having  the  power  to  appoint,  has  also  the 
power  to  dismiss  the  plaintiff  without  cause ;  and  he  held  his 
office  at  the  pleasure  of  the  Council. 

6.  The  plaintiff  does  not  allege  that  he  was  qualified  as  a 
ratepayer  to  hold  the  office  of  valuator  at  the  time  of  his  dis- 
placement in  January,  1886. 

7.  In  dismissing  the  plaintiff,  the  Council  acted  judicially  in 
a  matter  within  its  jurisdiction  and  control,  and  the  defend- 
ants are  not  therefore  liable  for  what  is  error  in  law  or  mis- 
take in  procedure. 

8.  The  resolutions  set  out  show  on  their  face  an  entire 
absence  of  malice. 

9.  If  the  Council  had  no  power  under  any  Act  of  the  Leg- 
islature to  dismiss  the  plaintiff,  either  without  cause  or  for  the 
cause  assigned,  then  they  were  acting  beyond  the  authority 
delegated  to  them,  and  their  act  was  vZtra  vires,  and  the  de- 
fendants would  not  be  liable. 

To  the  second  count,  the  grounds  of  demurrer  were : 

1.  This  action  will  not  lie  without  malice,  and  none  is 
alleged. 

2.  The  defendants  are  incapable  of  such  malice  as  is  requi- 
site to  sustain  this  action. 

3.  If  the  members  of  the  Council,  in  removing  the  plaintiff 
from  office,  acted  unlawfully  or  maliciously  so  as  to  give  the 
plaintiff  a  right  of  action  for  any  injury  he  suffered,  it  would 
be  a  right  against  themselves,  personally,  and  not  as  against 
the  defendants. 

4.  The  defendants  are  not  liable  for  the  acts  of  the  County 
Council. 

5.  The  proceedings  set  forth  and  the  resolutions  show  good 
cause  for  the  dismissal,  and  the  plaintiff  was  removed  for  that 
cause. 

6.  The  Council  having  the  power  to  appoint,  had  the  power 
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^^^'       to  dismiss  the  plaintiff  without  cause,  and  he  held  his  oflBoe  at 
Gallagher  the  pleasure  of  the  Council. 

Thk  Munici-     7*    ^^®  plaintiff  does  not  allege  that  he  was  qualified  as  a 
F^AL^T  or    ratepayer  to  hold  the  ofSce  of  valuator  at  the  time  of  his  dis- 
LAMD.      missal  in  January,  1886. 

8.  In  dismissing  the  plaintiff,  the  Council  acted  judicially 
with  reference  to  a  matter  within  its  jurisdiction  and  control. 

9.  If  the  Council  had  no  power  under  any  Act  of  Legisla- 
ture to  dismiss  the  plaintiff,  either  without  cause  or  for  the 
cause  assigned,  then  they  were  acting  beyond  the  authorit}^ 
delegated  to  them,  and  their  act  was  vZtra  vires,  and  the  de- 
fendants would  not  be  liable. 

To  the  third  count  the  grounds  of  demurrer  were : 

1.  Two  valuators  cannot  act ;  and  therefore  if  the  assessors 
refused  to  act  on  their  notices  it  would  constitute  no  cause  of 
action. 

2.  No  such  duty  as  that  alleged  was  or  could  be  imposed 
upon  the  two  valuators,  and  their  act  is  the  act  of  the  board, 
which,  in  order  to  act  at  all,  must  be  full. 

3.  No  valuation  was  made  within  the  meaning  of  the  Act, 
and  no  services  performed  which  would  entitle  the  plaintiff  to 
make  a  claim  upon  the  Council  for  compensation.  No  such 
claim  can  be  maintained  by  plaintiff  as  valuator  except  under 
section  104  of  chap.  100  Consol.  Stat. ;  and  no  application  has 
been  made  by  plaintiff  to  the  County  Council  for  such  compen- 
sation, nor  has  any  allowance  been  made  therefor  by  the 
Council,  or  refused  to  be  made. 

The  four  other  objections  to  the  count  were  similar  to  the 
1st,  2nd,  4th  and  9th  objections  to  the  second  count. 

To  the  fourth  count  the  grounds  of  demurrer  were : 

1.  The  plaintiff  could  only  become  a  valuator  by  appointment 
by  the  County  Council  under  the  authority  of  chapter  100  of 
the  Consol.  Stat,  and  amending  Acts ;  that  no  claim  by  the 
plaintiff  could  arise  against  the  defendants  except  under  section 
104  of  that  chapter ;  and  no  application  has  been  made  by  the 
plaintiff  to  the  County  Council  for  compensation,  nor  has  any 


Digitized  by  VjOOQ IC 


XXIX,]  NEW  BRUNSWICK  BEPOBTS.  225 

allowance  been  made  therefor,  or  refused  to  be  made  by  the       ^^^' 
Council.  Gallaohbr 

2.  The  defendants  being  a  public  municipal  corporation  rp^,;  mVnici- 
with  limited  powers,  could  not  lawfully  contract  as  alleged.        £^^^^  ^' 

3.  The  defendants  are  not  answerable  to  the  plaintiff  for      la^o). 
the  act  of  the  County  Council  in  dismissing  him  from  said 
office.    If  the  plaintiff  was  illegally,  wrongfully,  wilfully  and 
maliciously  dismissed,  the  Council  would  be  individually  re- 
sponsible, and  not  the  defendants. 

The  defendants  pleaded  to  the  first  count  of  the  declara- 
tion: 

Ist    Not  guilty. 

2nd.  That  after  the  plaintiff  had  been  appointed  a  valu- 
ator, and  on  and  before  the  21st  day  of  January,  1886,  he  was 
not  a  ratepayer  upon  real  and  personal  property  and  income 
in  the  County  of  Westmorland,  and  he  had  not  t>aid  his  rates 
for  the  year  previous  to  the  said  month  of  January,  1886, 
whereby  he  became  disqualified  from  acting,  or  longer  con- 
tinuing a  valuator,  and  in  consequence  of  such  disqualification 
be  became,  and  was  liable  to  be  removed  from  the  said  office 
of  valuator ;  and  that  the  County  Council  of  the  said  Munici- 
pality, defendants  above  named,  by  reason  of  such  disquali- 
^cation,  and  for  the  cause  aforesaid,  and  under  and  by  virtue 
of  the  power  in  them  vested,  without  malice,  or  any  intent 
to  injure  the  said  plaintiff,  removed  him  from  the  said  office  of 
valuator,  and  dismissed  him  from  the  same. 

3rd.  That  after  the  plaintiff  had  been  appointed  to  the  office 
of  valuator,  and  before  the  2l8t  day  of  January,  1886,  he 
became  and  was  disqualified  from  holding  the  said  office,  and 
by  reason  thereof,  and  for  that  cause,  the  County  Council  of 
the  Municipality,  the  above  named  defendants,  without  malice 
or  any  intent  to  injure  the  plaintiff*,  removed  him  from  the 
said  office,  and  dismissed  him  from  the  same. 

4th.  That  the  plaintiff  held  the  office  of  valuator  only 
during  the  pleasure  of  the  County  Council  of  the  defendants, 
and  the  said  Council,  on  the  21st  day  of  January,  1886,  signi- 
fied their  pleasure  that  he  should  no  longer  hold  the  said  office, 
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1889.       and  withoat  malice  or  any  intent  to  injure  him,  removed  him 
Gallagher  from  the  said  office. 

The  Munici.  ^*'^'  That  the  plaintiff  was  appointed  a  valuator  by  the 
.^i^rrY  or  County  Council  of  the  defendants,  and  he  was  therefore  liable 
LAKD.  to  be  removed  from  the  said  office  by  the  said  Council  on  good 
cause  shewn,  and  being  so  liable  it  was  in  the  month  of 
January,  1886,  charged  against  him  that  he  ought  not  to  be 
permitted  to  continue  to  hold  the  said  office,  for  the  cause  that 
he  was  not  then  a  ratepayer  on  real  or  personal  property  in 
the  said  County  of  Westmorland,  and  that  he  had  not  paid 
his  rates  for  the  year  previous  to  the  said  month  of  January, 
whereupon  said  Council,  as  by  law  they  were  authorized  to  do, 
proceeded  to  investigate  the  said  charge,  and  did  investigate, 
hear  and  determine  the  same  and  adjudicated  upon  the  same 
that  the  plaintiff  should,  for  the  cause  aforesaid,  be  removed 
from  the  said  office  of  valuator,  and  they  accordingly  did  re- 
move him  from  the  same ;  and  that  in  taking  such  proceedings 
for  the  investigation  of  the  said  charge  and  for  the  plaintiff's 
removal  and  in  hearing  and  determining  and  adjudicating  upon 
the  said  charge,  the  said  Council  acted  judicially  and  to  the 
best  of  their  judgment  and  without  malice  or  any  intent  to 
injure  the  plaintiff. 

5th.  That  they  did  not  dismiss,  displace  and  remove  the 
plaintiff  from  his  office  as  valuator,  as  alleged. 

9th.  To  the  second  count:  That  the  defendants  did  not 
discharge  and  dismiss  the  plaintiff  from  his  office  of  valuator 
as  alleged. 

10th.  To  the  second  count :  That  after  the  plaintiff  had 
been  appointed  a  valuator,  and  on  and  before  the  21st  day  of 
January,  1886,  the  plaintiff  was  not  a  ratepayer  upon  real  and 
personal  property  and  income  in  the  County  of  Westmorland, 
and  had  not  paid  his  rates  for  the  year  previous  to  the  said 
month  of  January,  1886,  whereby  he  became  disqualified  from 
acting  or  longer  continuing  a  valuator ;  and  in  consequence  of 
such  disqualification  he  became  and  was  liable  to  be  removed 
from  the  said  office  of  valuator ;  and  that  the  County  Council 
of  the  Municipality  of  Westmorland,  by  reason  of  such  dis- 
qualification and  for  the  causes  aforesaid,  and  by  virtue  of  the 
power  in  them  vested,  without  malice  or  any  intent  to  injure 
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the  plaintiff,  removed  him  from  the  office  of  valuator  and       i^^' 
dismissed  him  from  the  same.  Gallaghe& 

11th.    To  the  second  count:  That  after  the  plaintiff  hadr^^^  MuNia* 
been  appointed  to  the  office  of  valuator,  and  before  the  21st    paliit  of 

^r  ESTMOK* 

day  of  January,  1886,  he  became  and  was  disqualified  from  lakd. 
holding  the  said  office,  and  by  reason  thereof,  and  for  that 
cause,  the  County  Council  of  the  Municipality,  the  above 
named  defendants,  without  malice  or  any  intent  to  injure  the 
plaintiff,  removed  him  from  the  said  office,  and  dismissed  him 
from  the  same. 

12th.  To  the  second  count:  That  the  plaintiff  held  the 
office  of  valuator  only  during  the  pleasure  of  the  County 
Council  of  the  defendants,  and  they,  on  the  21st  day  of  Janu- 
ary, 1886,  signified  their  pleasure  that  he  should  no  longer 
hold  the  said  office,  and  without  malice  or  any  intent  to  injure 
bim,  then  and  there  removed  him  from  the  said  office. 

13tb.  To  the  second  count:  That  the  plaintiff  was  appointed 
a  valuator  by  the  County  Council  of  the  defendants,  and  was, 
therefore,  liable  to  be  removed  from  the  said  office  by  the 
said  Council  on  good  cause  shown ;  and  that  in  January,  1886, 
it  was  charged  against  the  plaintiff  that  he  ought  not  to  be 
permitted  to  continue  to  hold  the  said  office,  for  the  cause  that 
he  was  not  then  a  ratepayer  on  real  or  personal  property  in 
the  said  County  of  Westmorland,  and  that  he  had  not  paid  his 
taxes  for  the  year  previous  to  the  said  month  of  January; 
whereupon  the  said  Council,  as  by  law  they  were  authorized 
to  do,  proceeded  to  investigate  the  said  charge,  and  did  investi- 
gate, hear  and  determine  the  same,  and  adjudicated  that  the 
plaintiff  should,  for  the  cause  aforesaid,  be  removed  from  the 
said  office,  and  they  accordingly  did  remove  him  from  the 
same ;  and  that  in  taking  such  proceedings  for  the  investiga- 
tion of  the  said  charge,  and  for  the  said  plaintiff's  removal, 
and  in  hearing,  determining  and  adjudicating  upon  the  same, 
the  Council  acted  judicially,  and  to  the  best  of  their  judg- 
ment, and  without  malice  or  any  intent  to  injure  the  plaintiff. 

16th.  To  the  third  count:  That  before,  and  at  the  time 
mentioned,  there  were  not  three  valuators  for  the  County  of 
Westmorland,  but  only  two,  by  reason  of  the  retirement  and 
resignation  of  the  third  one ;  that  the  alleged  services  in  the 
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^^^-       said  count  mentioned  were  done  and  performed  by  two  valoa- 

Gallaoher  tors,  without  the  assent,  knowledge,  or  concurrence  of  the 

The  Munici-  third  valuator,  and  when,  in  fact,  there  were  but  two  valua- 

,^"TY  OP    tors ;  and  by  reason  thereof,  and  not  otherwise,  the  assessors 

LAND.       of  taxes  refused  to  fill  up,  complete  and  return  the  lists  as 

alleged. 

The  plaintiff  demurred  to  all  the  pleas  except  the  Ist,  7th, 
8th,  14th  and  15th,  assigning  as  causes  to  the  second  plea: 

1.  The  plea  does  not  traverse,  or  confess  and  avoid  the  first 
count. 

2.  While  the  plea  admits  the  due  appointment  of  the  plain- 
tiff as  valuator,  and  his  removal  from  office  by  the  Coundl,  it 
does  not  allege  facts  to  show  plaintiff's  disqualification  at  the 
time  the  Council  professed  to  remove,  and  made  the  orders  re- 
moving the  plaintiff  from  office,  and  appointing  another  in  his 
stead  on  the  21st  of  January,  1886,  or  any  justification  for  his 
removal,  etc. 

3.  The  facts  stated  in  this  plea  show  no  grounds  for  re- 
moval of  plaintiff  from  office,  or  justification  of  the  orders  in 
the  first  count  of  the  declaration  alleged  to  have  been  made. 

To  the  third  plea : 

1.  (Same  as  first  objection  to  second  plea.) 

2.  While  it  admits  the  due  and  legal  appointment  of  the 
plaintiff  to  the  office  of  valuator,  yet  it  does  not  allege  facts  by 
which  it  is  shewn  how,  or  when  or  by  what  means  or  circum- 
stances he  became  and  was  disqualified  from  holding  the 
office. 

3.  It  admits  his  appointment  at  the  time  alleged  in  the 
declaration,  and  alleges  disqualification  arising  before  three 
years,  which,  by  section  35  of  chapter  100  C!onsol  Stat.,  is  his 
term  of  office,  and  does  not  allege  how,  when  or  by  what  means 
he  became  disqualified,  or  the  facts  of  the  disqualification. 

4.  Plea  should  allege  facts  of  disqualification  and  how  in- 
vestigated and  determined  by  the  Council. 
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5.    The  plea  merely  states  conclusion  of  law  and  not  facts.  ^889. 

Gallagher 
To  the  fourth  plea:  Th.  Mxnaci. 

PAUTY  OF 

1.  (The  same  as  first  objection  to  second  plea.)  Webtmor. 

2.  The  plea  admits  the  due  appointment  to  the  office  and 
holding  by  the  plain tifi;  and  alleges  no  fact  to  justify  removal. 

3.  The  office  by  the  statute  is  not  held  during  the  pleasure 
of  the  County  Council,  but  for  a  definite  term. 

To  the  fifth  plea : 

1,  2  and  3  (substantially  the  same  as  the  1st,  2nd  and  3rd 
objections  to  the  second  plea.) 

4.  Not  being  then  (in  January,  1886,)  a  ratepayer,  does  not 
disqualify  him  to  hold  the  office,  If  he  was  qualified  when  ap- 
pointed. 

5.  If  there  was  any  ground  of  removal,  a  Court  must  be 
held  and  examination  take  place  after  notice  to  the  plaintifi^, 
which  is  not  alleged  to  have  been  done. 

To  the  sixth  plea  : 

1.  (Satoe  as  first  objection  to  second  plea.) 

2.  It  professes  to  answer  the  whole  count,  and  does  not 
answer  the  making  of  the  order  dismissing  the  plaintiff  and 
appointing  Kay,  nor  that  the  defendants  wrongfully  and  ille- 
gally interfered  with  the  plaintiff  in  his  office,  and  prevented 
him  from  exerc;ising  the  duties  thereof. 

3.  If  good  at  all,  it  should  be  confined  to  that  part  of  the 
count  which  alleges  the  defendants  dismissed  the  plaintiff. 

4.  The  plea  admits  the  facts  of  making  the  order  displacing 
and  removing  the  plaintiff,  and  yet  states  they  did  not  dismiss 
thereby,  arguing  that  because  their  orders  of  dismissal  are  ille- 
gal their  making,  etc,  is  not  actionable.  They  are  estopped 
from  setting  up  any  such  defence  as  a  bar,  whatever  the  effect 
may  be  as  to  damages. 

To  the  ninth  plea  the  objections  were  substantially  the 
same  as  those  to  the  sixth  plea. 


Digitized  by  VjOOQ IC 


LAND. 


230  NEW  BRUNSWICK  REPOBTS.  [VOL. 

I8g0-  The  objections  to  the  10th,  11th,  12th  and  18th  pleas,  were 

Gallaohxb  the  same  as  those  to  the  2ncl,  3rd,  4th  and  5th  pleas. 

Tra  MxjHici-     To  the  sixteenth  plea : 
pALrnr  ot 
W^^o»-       1.    (Same  as  first  objection  to  second  plea.) 

2.  The  plea  admits  the  defendants  did  the  acts  complained 
of,  but  the  facts  alleged  do  not  amoant  to  a  justification 
thereof. 

3.  Two  valuators  can  act  and  make  valuation. 

June  18, 19, 1888.  Bl-air,  A.  6.,  argued  for  the  defendants, 
and 

D.  L.  Hanington,  Q.  C,  for  the  plaintiff. 

The  arguments  of  the  counsel  and  the  authorities  cited  are 
fully  referred  to  in  the  judgments  and  need  not  be  given  here. 

Cur.  adv.  vult 
The  following  judgments  were  now  delivered:  — 

Tuck,  J.  This  action  in  brought  to  recover  damages  for  the 
dismissal  of  the  plaintiff  from  the  office  of  valuator  in  the  Mu- 
nicipality of  Westmorland.  In  the  first  count  of  the  declaration 
it  is  charged  that  he  was  wrongfully,  illegally  and  maliciously  re- 
moved ;  in  the  second  count,  that  he  was  illegally  and  improp- 
erly removed ;  and  in  the  third  count,  that  being  a  valuator 
with  one  Patrick  Hebert,  they  were  hindered  and  prevented 
from  performing  the  duties  of  their  office.  The  fourth  is  a 
count  on  contract :  the  breach  is  that  the  defendants  malicious- 
ly dismissed  the  plaintiff  from  their  service. 

There  is  a  demurrer  to  all  the  counts,  and  the  plaintiff  has 
demurred  to  the  pleas. 

The  principal  objection  urged,  is  that  no  action  for  malice 
wiU  lie  against  a  corporation.  So  late  as  1886  Lord  Bram- 
well,  giving  his  opinion  in  the  House  of  Lords,  says  emphati- 
cally that  no  action  lies.  He  must,  therefore,  have  thought 
that  at  that  time  there  had  been  no  authoritative  decision  ad- 
verse to  his  view.  He  was  not  supported  in  this  opinion  by 
the  other  Lords,  nor  was  there  any  expression  by  either  of 
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them,  that  what  Lord  Bramwell  had  said  was  not  the  law.       ^SS9. 
They  said  that  it  was  unnecessary  for  the  decision  of  the  case.  Gallaohbr 
Witlioat  this  strongly  expressed  opinion  by  a  Judge  of  marked  j,^^  munict- 
ability,  I  should  have  thought,  after  a  careful  review  of  the    paijit  o» 
authorities,  it  was  settled   absolutely  that  in  some  cases  an      ^^^^ 
action  for  malicious  prosecution  would  lie  against  a  corpora-      ^,^^^j 

tioa.    Only   a   few  years  before,  the   late    Mr.  Benjamin,  a       ' 

learned  lawyer,  arguing  before  the  Privy  Council,  abandoned 
the  point,  which  had  been  taken  in  the  Court  below,  that  a 
bank  being  a  corporation  could  not,  in  any  case,  be  liable  to  an 
action  for  malicious  prosecution.  The  Chief  Justice  of  the 
lower  Court,  relying  upon  the  judgment  of  Baron  Alderson  in 
Steve7i8  V.  Midland  Covrnties  Railway  and  Lander,  held  the 
law  to  be  so,  on  the  ground  that  malice  being  a  state  of  mind, 
cannot  be  attributed  to  a  corporation,  which  has  no  mind. 
Mr.  Benjamin,  for  the  appellant,  acknowledged  that  after  re- 
cent decisions  be  could  not  support  this  broad  proposition,  and 
this  met  with  the  approval  of  Sir  Montague  Smith,  who  deliv- 
ered the  judgment  of  the  Court 

Many  of  the  cases  cited  at  the  bar  were  actions  against 
nulway  or  other  companies,  for  trespasses  which  they  had 
authorized  their  servants  to  commit,  where  the  plaintiffs  had 
been  arrested  and  prosecuted  for  some  alleged  offence.  In 
se?eral  of  the  actions,  the  question  for  the  opinion  of  the 
Court  was,  whether  or  not  the  officer  or  agent  had  acted 
within  the  scope  of  his  authority.  Such  were  Eastern  Coim- 
ties  Bailway  Company,  and  Richardson  v.  Brown  (1),  and 
Roe  v.  Birkenhead,  etc.,  Railway  Company  (2).  In  each  of 
these  cases  the  plaintiff,  who  had  been  arrested  at  a  station  for 
refusal  to  pay  the  fare  demanded,  brought  an  action  for  false 
imprisonment,  and  the  question  arose  as  to  the  authority  of 
the  officers  at  the  station  to  make  the  arrest.  Oof  v.  Oreat 
Northern  Ry.  Co.  (3),  Edwards  v.  London  <k  Northwestern  Ry, 
Co.  (4),  PoiUton  V.  London  and  SowOi  Western  Ry.  Co.  (6),  and 
AUen  V.  London  Jk  SoiUh  Western  Ry.  Co.  (6),  are  cases  of  a  like 
character.  In  all  of  them  the  question  involved  was  the  liabil- 
ity of  the  master  for  the  act  of  the  servant.    The  right  to 

(1)  6  Exdi.  S14.  (4)  L.  R.  6  C.  P.  446. 

(2)  7  Exch.  8&  (5)  L.  R.  2  Q.  B.  SS4. 
(S)  8  E  a  E  672.                                                       («)  L.  R.  6  <j.  B.  6&. 
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1889.  bring  such  an  action  was  never  questioned.  But  Lord  Bram* 
Gallagher  well  in  Abrath  v.  North  Eastern  By,  Co.  (1),  denies  that 
Tbb  Munici-^^^^  ^^^  ^^  ^^^^^^  proves  that  actions  which  did  not  for* 
ij^wTY  OF  merly  exist  are  now  allowed  against  corporations.  He  says : 
LAND.  '  "  It  is  certain  that  a  corporation  may  order  a  thing  to  be  done 
which  is  a  trespass,  because  there  the  act  of  those  who  act  for 
the  corporation  is  not  lUtra  virea.  For  instance,  take  the  case 
of  false  imprisonment.  A  railway  company  gives  somebody 
power  to  take  up  persons,  who  it  believes  are  doing  some 
wrong  to  the  company.  If  a  person  is  so  authorized,  that  is 
an  authority  which  may  be  unreasonably  exercised.  You  can- 
not give  an  authority  maliciously  to  prosecute,  but  you  may 
give  an  authority  to  take  up  persons  who  are  cheating  a  rail* 
way  company.  If  that  person  to  whom  authority  is  given 
makes  a  mistake  and  takes  up  a  person  who  is  not  cheating,  it 
may  in  such  a  case  be  said  properly  to  be  the  act  of  the  com- 
pany and  they  are  properly  liable.  But  in  that  case,  there  ia 
neither  malice  nor  motive. in  question.  So  also  they  may  be 
liable  for  the  publication  of  a  libel.  That  unfortunate  word 
'  malice '  has  got  into  cases  of  action  for  libel.  We  all  know 
that  a  man  may  be  the  publisher  of  a  libel  without  a  particle 
of  malice  or  improper  motive.  Therefore  the  case  is  not  the 
same  as  where  actual  and  real  malice  is  necessary.''  Thus  does- 
Lord  Bramwell  endeavor  to  distinguish  between  the  casea 
above  cited,  and  those  where  malice  in  fact  is  imputed  to  the 
corporation.  In  the  latter,  he  aflSrms,  there  is  no  binding  au- 
thority for  saying  the  action  lies.  After  this  judgment  had 
been  given,  Lord  Fitzgerald  said:  "  I  do  not  intend  to  make  any- 
observation  upon  the  grave  question  on  which  my  noble  and 
learned  friend  (Lord  Bramwell)  has  expressed  his  opinion  so 
forcibly,  as  to  whether  this  action  lies  against  a  corporation. 
That  question  is  not  now  properly  before  qs.  We  have  had  na 
argument  upon  it,  and  in  the  view  which  your  Loi*dships  have 
taken,  it  is  unnecessary  for  the  decision  of  the  case.  I  have 
no  doubt  that  the  weighty  observations  of  my  noble  and 
learned  friend  will  be  instructive  in  future,  and  will  alwaya 
carry  with  them  that  force  before  any  tribunal  which  they 
eminently  deserve.''    And  Earl  Selbome  said :    "  The  import- 

(1)  11  App.  Cbm.  247. 
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ance  of  that  question  would  certainly  have  led  me,  before  I       ^889. 
could  arrive  satisfactorily  at  an  opinion  of  my  own  upon  it,  to  Gallagher 
desire  to  hear  it  argued.    It  has  not  been  argued  at  your  Lord-  rp^g  Munioi- 
ship's  bar.    It  was  not,  as  far  as  I  can  see,  a  ground  of  decision   ^^^'^  <>' 
in  the  Court  below.     What  has  been  said  by  my  noble  and       land. 
learned  friend,  I  am  sure,  "^ill  have  the  weight  duo  to  all  opin-      ^o^ 
ions  of  his  whenever  it  comes  to  be  solemnly  examined."  

That  case  was  tried  before  Cave,  J.,  when  a  verdict  was 
entered  for  the  defendant.  The  Queen's  Bench  Division  (1) 
ordered  a  new  trial,  and  on  appeal  the  Lords  Justices  restored 
the  judgment  of  Cave,  J.  No  point  was  made  in  the  Court 
below  as  to  the  right  to  bring  the  action  against  a  Corporation. 

Whatever  may  be  the  state  of  the  law  as  to  the  liability  of 
railway,  banking  and  other  corporations  of  a  like  character  in 
such  actions,  I  have  not  been  able  to  find  any  authority  which 
holds  that  an  action  is  maintainable  against  municipal  corpora- 
tions, where  malice  is  charged  as  the  substantial  ground.  In 
fact,  all  the  decisions  to  which  reference  has  been  made  have 
been  given  since  the  growth  and  expansion  of  trading  com* 
panics,  and  are  applicable  alone  to  that  kind  of  corporations. 
It  was  for  a  long  time  denied  that  a  municipal  corporation  (as 
distinguished  from  a  corporation  organized  for  private  gain) 
was  liable  for  the  injury  to  an  individual  arising  from  negli- 
gence  in  the  construction  of  a  work  authorized  by  it.  That 
it  is  liable  for  such  injury  has  been  settled  by  numerous 
authorities  in  England,  the  United  States  and  this  country. 
But  the  English  Courts  hold,  and  the  same  doctrine  is  held  in 
this  Province,  that  a  county,  town  or  parish,  being  liable  at 
common  law  to  indictment  only,  and  not  to  action  for  neglect 
to  repair  a  highway,  therefore,  when  the  duty  to  repair,  which 
before  rested  upon  the  county,  town  or  parish,  is  transferred 
by  statute  to  a  public  officer,  or  to  a  municipal  corporation,  or 
a  board  incorporated  for  the  purpose,  such  corporation  is  no 
more  liable  to  private  action  than  the  county,  town  or  parish 
previously  was,  unless  the  statute  transferring  the  duty  clearly 
manifests  an  intention  in  the  legislature  to  impose  the  addi- 
tional  liability.  See  McKvmton  v.  Penson  (2);  Young  v. 
Davis  (3) ;  Southampton  and  Itchin  Bridge  Co.  v.  SoiUhaTnpton 

(1)  11  Q.  D.  a  79ftnd  440.  (2)  9  Exch.  609.       '   (8)  7  H.  &  N.  760 ;  2  H.  &  C.  197. 


Digitized  by  VjOOQ IC 


Tack,  J. 


234  NEW  BRUNSWICK  REPORTS.  [VOL. 

1889>       Board  of  Health  (1);  Parsons  v.  St.  Matheufs  Vestry  (2); 
Gallagher  WHson  v.  Mayor  of  Halifax  (3);  and  Oibaon  v.  Mayor,  etc.,  of 
Thb  MuKici-^^^^^^  (*)•    I  ^^^^  referred  to  these  cases  to  show  the  dis- 
pALinr  OF    tinction  which  has  been  made  between  a  county  corporation 
LAND.  '   and  other  corporations.    A  statute  creating  a  municipal  cor- 
poration is  imperative  and  bindii^,  without  any  consent  on 
the  part  of  the  inhabitants  of  the  district  incorporated,  and  in 
this  differs  from  a  private  or  voluntary  corporation.    Hence 
the  distinction  which  has  been  made  as  to  the  nature  and 
extent  of  liability  of  the  two  kinds  of  corporations.    See  cap. 
98,  sees.  1  and  2,  ConsoL  Statutes,  as  to  the  general  powers  of 
joint  stock  companies,  and  cap.  99,  sed9. 1  and  2,  as  to  Munici- 
palities. 

In  Oreen  v.  Ths  London  Oeneral  Omniims  Co.  (5),  the  sub- 
ject of  malice  in  a  corporation'is  discussed.  There,  Qiffard,  the 
present  Lord  Chancellor,  I  presume,  arguing  for  the  defend- 
ants, says  :  **  The  gist  of  the  action  is  the  malicious  intention; 
and  a  corporation  cannot,  as  such,  be  actuated  by  malice.  A 
corporation,  according  to  Lord  Coke  —  Sutton*8  Hospital  Case 
(6)  —  cannot  commit  treason,  nor  be  outlawed,  nor  excom- 
municate, for  they  have  no  souls ;  neither  can  they  appear  in 
person,  but  by  attorney.  A  corporation  aggregate  of  many 
cannot  do  fealty,  for  an  invisible  body  can  neither  be  in  per- 
son, nor  swear  (7) ;  and  the  Lord  Berkley's  Case  (8) :  It  is  not 
subject  to  imbecilities,  death  of  the  natural  body,  and  divers 
other  cases." 

This  was  the  old  rule  of  law,  which  has  of  course  been  modi- 
fied by  recent  decisions  on  the  subject  F.  Edwards,  for  the 
plaintiff,  contended  that  "The  old  doctrine  as  to  coi*porations  is 
no  longer  tenable.  In  the  time  of  Lord  Coke,  there  were  only 
three  different  kinds  of  corporations  —  municipal  corporations, 
ecclesiastical  or  spiritual  corporations,  and  eleemosynary  or  char- 
itable corporations.  The  exigencies  of  modem  times,  however, 
have  called  into  existence  a  new  description  of  corporation  for 
trading  purposes ;  and  to  these  the  old  law  is  altogether  inap- 
plicable ;  for  acts  done  by  them  in  furtherance  of  the  pur- 


6&  (6)  10  Co.  Bap.  32  6 

114.  (7)  Plowd.  Comm.  21& 

218  (8)  Plowd.  Comm.  246. 


(6)  7  C.  a  N.  8.  28{ 

(6)  10  Co.  Bap.  32  h 

(7)  Plowd.  Comm.  i 
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poses  for  which  they  are  created,   they  are    clearly    liable,       ^^SO. 
whether  for  a  breach  of  contract  or  a  tort.    It  has  been  ex*  GALLAonia 
pressly  decided  in  very  many  modem  cases  that  a  corporation  r^^  Mukici. 
aggregate  can  be  guilty  of  malice."    This  was  Mr.  Edwards'    palxtt  of 
view  of  the  law  in  1859.    If  the  old  law  has  been  modified  as      u^i„>. 
to  trading  corporations,  there  is  no  decided  case  which  alters      ^li^^j 

the  common  law  in  respect  of  the  different  kinds  of  corpora-       

tions  which  existed  in  the  time  of  Lord  Cok&  It  is  not 
expressly  decided  in  this  case  of  Oreen  v.  Omnibus  Co,  that 
the  defendants  were  liable  on  the  ground  of  malice,  but  rather 
because  they  had  been  guilty  of  a  wrongful  act  In  the  course 
of  his  judgment,  Erie,  C.  J.,  says :  "  We  may  add  that  we 
dwell  less  upon  the  grounds  which  have  been  urged  by  Mr. 
Oiffard  against  the  maintenance  of  the  action,  by  reason  of  the 
extreme  mischief  and  inconvenitoce  which  would  follow  from 
our  holding  that  these  companies  incorporated  for  the  purpose . 
of  carrying  on  trade  were  exempt  from  liability  for  intentional 
acts  of  wrong."  I  think  a  mischief  almost  as  great  would 
follow  if  we  were  to  hold  that,  in  a  case  like  this  one,  a  muni* 
cipal  corporation  was  liable  for  a  malicious  dismissal. 

It  is  claimed  also  that  the  defendants  are  not  liable,  because 
in  the  dismissal -of  the  plaintiff  the  Council  acted  judicially. 
It  is  not  disputed  that  the  Municipal  Council,  as  was  the  old 
Quarter  Sessions  of  the  Peace,  is  a  Court  I  think  if  the  defen- 
dants were  otherwise  liable  for  a  malicious  dismissal  of  the 
plaintiff  by  the  Council,  the  fact  that  it  was  acting  judicially, 
would  not  protect  them.  The  case  is  much  the  same  as  that 
of  a  Justice  of  the  Peace,  who,  although  acting  judicially, 
would  be  liable  to  an  action  of  trespass,  if  with  knowledge  he 
acted  without  jurisdiction.  On  the  other  hand,  even  if  what 
he  did,  was  done  without  jurisdiction,  he  would  be  relieved  of 
liability  if  he  acted  without  knowledge  or  the  means  of 
knowledge  of  which  he  ought  to  have  availed  himself,  of  that 
which  constituted  the  defect  of  jurisdiction.  So  here,  apart 
from  the  general  question  as  to  their  liability  above  discussed, 
the  defendants  are  not  liable,  if  the  Council,  in  dismissing  the 
plaintiff,  acted  bonafde,  and  in  the  full  belief  that  they  had 
the  right  to  displace  him,  although  their  action  was  unlawful 
and  improper.    That  they  believed  they  were  justified  in  re- 
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1889.  moving  the  plaintiff,  is,  I  think,  shown  by  the  facts  set  forth 
Gallagher  in  the  first  count  of  the  declaration.  And  the  same  facts,  to 
Thb  Munici-  ™y  T^^^^9  show  an  absence  of  malice.  Malice,  in  a  legal  sense, 
FALiTT  OF  has  bccn  defined  to  mean  a  wrongful  act  done  intentionally, 
LAND.  '  without  just  cause  or  excuse.  Now  it  appears  from  the  first 
count  of  the  declaration,  that  on  the  19th  January,  1886,  the 
Council  before  passing  a  resolution  to  dismiss  the  plaintiff, 
appointed  a  committee  to  look  into  the  matter  of  his  appoint- 
ment as  a  valuator  in  the  preceding  January.  This  committee 
reported  that  Mr.  Gallagher  had  refused  to  resign  his  office  of 
valuator,  whereupon  the  same  committee  was  ordered  to  retain 
counsel  in  the  Gallagher  matter,  and  report.  On  the  stame 
day  the  committee  reported  that  they  had  consulted  the  Hon. 
D.  L.  Hanington  (counsel  for  the  plaintiff  in  the  present  case), 
who  was  of  opinion  that  the  Council  had  no  power  to  displace 
Mr.  Gallagher,  and  that  they  then  consulted.  H.  R.  Emnierson, 
Esquire,  who  gave  a  contrary  opinion  to  that  of  Mr.  Hanin^^n. 
The  reasons  for  both  opinions  are  set  out.  Then  the  Council, 
accepting,  apparently,  the  opinion  of  Mr.  Emraerson  as  good 
law,  passed  a  resolution  removing  the  plaintiff  from  the 
position  of  valuator,  reciting  therein  that  he  was  disqualified 
to  hold  the  appointment.  This  action  seems  to  have  been 
carefully,  reasonably  and  deliberately  taken,  and  according  to 
the  definition  of  the  word  given  above,  without  malice.  But, 
suppose  I  am  wrong  in  this  view,  and  the  councillors  who 
voted  for  the  resolution,  did  so  maliciously,  then,  if  there  is- 
any  liability  at  all,  they  are  liable  and  not  the  Munici- 
pality. 

There  can  be  no  doubt  that  the  second  count  is  bad,  for 
malice  is  not  charged  in  it,  and  apart  from  malice,  there  is  no- 
cause  of  action.  In  Tozer  v.  Child  (1),  it  is  held  that  if  a  return- 
ing officer,  without  malice  or  any  improper  motive,  but  ex- 
ercising his  judgment  honestly,  refuses  to  receive  the  vote  of  a 
person  entitled  to  vote  at  an  election,  no  action  will  lie  against 
him  at  the  suit  of  such  person.  See  also  Harman  v.  Taj}^ 
penden  (2).  When  there  is  merely  an  error  of  judgment,  an 
action  will  not  lie.  If  there  was  no  malice  or  improper 
conduct  on  the  part  of   the   councillors   who   voted  for  the 

(1)  7  E.  &  a  877.  (2)  1  Eart  556. 
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resolutions,  it  would  be  an  outrage  to  subject  them,  or  the       ^889. 
Municipality,  to  an  action.  Gallaghbr 

Then  as  to  the  third  count,  I  think  that  two  valuators  hadr|i^  Mumoi- 
no  power  to  act ;  and  if  the  assessors  were  instructed  by  the    pality  or 
Council  not  to  iill  up  or  complete  forms  and  schedules  on  the      land. 
authority  of  notices  received  from  two  valuators  only,  this  of      tu^ 

itself  does  not  constitute  a  cause  of  action.    Sec  35,  cap.  100,       

Consol.  Stat.,  requires  that  there  shall  be  three  county  valua- 
tors in  each  county,  to  be  appointed  by  the  Council,  no  two  of 
whom  shall  be  resident  in  the  same  parish,  city  or  town,  and 
one  of  whom  shall  be  named  Chairman,  and  they  shall  be 
sworn  to  the  faithful  discharge  of  their  duties  before  any 
Justice  of  the  Peace.  A  board,  to  be  full,  must  have  three 
valuators ;  and  there  is  no  provision  in  the  statute  that  two 
valuators  shall  have  the  power  of  three.  For  by  sec  36  the 
valuators  shall  constitute  a  board,  to  be  called  the  ''Board  of 
Valuators,"  and  they  shall  constitute  a  Court  for  the  purpose 
of  this  chapter,  and  shall  severally  have  power  to  administer 
an  oath.  How  then  could  two  valuators  form  a  board  and 
constitute  a  court,  with  power  to  administer  oaths  and  perform 
the  other  duties  named  in  the  different  sections,  when  the  Act 
requires  there  shall  be  three  ?  It  appears  clear  they  could 
not.  No  valuation  was  made,  and  no  services  were  rendered 
by  the  plaintiff  which  would  entitle  him  to  make  a  claim 
on  the  County  Council  for  compensation  under  sec.  104, 
cap.  100 ;  and  it  is  not  alleged  that  any  application  has  ever 
been  made  for  compensation  to  the  Council,  or  that  compensa- 
tion has  been  allowed  or  refused.  Whatever  compensation  the 
plaintiff  is  entitled  to  receive,  is  under  sec  104;  and  the  defend- 
ants are  not  liable  in  this  action,  even  if  the  Council  or 
Warden  did  wrongfully  and  unlawfully  instruct  the  assessors 
not  to  fill  up  the  schedules  and  return  the  lists  to  the  two  valu- 
ators. 

I  think  the  plaintiff  cannot  recover  in  an  action  on  contract. 
If  he  ever  entered  the  service  of  the  defendents  as  a  valuator, 
he  did  so  under  the  statute,  which  provides  for  the  appointment 
of  valuators,  and  he  is  entitled  to  be  paid  only  in  accordance 
with  the  terms  of  the  statute.  The  Council  of  the  Municipality 
had  no  authority  to  make  such  a  contract  as  is  set  forth  in  the 
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1889,       fourth  coant  of  the  declaratioiL    It  is  not  like  a  railway  or 

Gallagher  banking  corporation.     It  can  only  deal  with  the  pablic  money 

Trs  Munici-  ^"  ^^®  manner  prescribed  by  law ;  having  no  power  to  borrow 

i^LiTY  OF    or  lend  money  unless  the  power  is  conferred  by  the  Legisla- 

u^D,       ture. 

,^^j  There  is  no  provision  in  the  Act  relating  to  Municipalities, 

nor  the  one  of  rates  and  taxes,  to  wari*ant  the  Council  in 

making  a  contract  with  the  plaintiff  for  services,  such  as  he  is 
said  to  have  rendered.  Section  104  of  cap.  100,  provides  for 
the  compensation  of  officers  of  municipal  corporations,  and 
points  out  how  the  money  required  for  this  purpose  shall  be 
collected  and  paid.  It  is  said  there  is  an  implied  contract,  on 
which  the  defendants  are  liable.  But  "  there  is  no  such  im- 
plied obligation  on  the  part  of  municipal  corporations,  and  no 
such  relation  between  them  and  officers  which  they  are 
required  by  law  to  elect,  as  will  oblige  them  to  make  compen- 
sation to  such  officers,' unless  the  right  to  it  is  expressly  given 
by  law  or  ordinance  or  by  contract  Officers  of  a  municipal 
corporation  are  deemed  to  have  accepted  their  office  with 
knowledge  of,  and  with  reference  to,  the  provisions  of  the 
charter  or  incorporating  statute  relating  to  the  services  which 
they  may  be  called  upon  to  render,  and  the  compensation 
provided  therefor.  Aside  from  these,  or  some  proper  by-law, 
there  is  no  implied  assumpsit  on  the  part  of  the  corporation 
with  respect  to  the  services  of  its  officers."  Dillon  on  Corpora- 
tions, sec.  169. 

Then  it  is  alleged  in  this  count  that  the  defendants  ill^ally 
and  malicioasly  dismissed  the  plaintiff,  long  before  the  ex- 
piration of  the  three  years  for  which  his  services  had  been 
engaged.  I  repeat  what  I  have  already  said  as  to  the  other 
counts,  that  the  Municipality  of  Westmorland  is  not  liable  for 
a  malicious  discharge  by  the  Council.  If  there  is  any  liability 
for  malice,  it  must  be  that  of  the  officers,  and  not  of  the 
corporation. 

This  action  seems  to  have  been  an  experiment,  and  one^ 
which  I  think  ought  not  to  succeed. 

Being  of  opinion  that  all.  the  counts  of  the  declaration  are 
bad,  it  is  not  necessary  that  I  should  consider  the  demurrer  to 
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King,  J.    The  first  count  of  the  declaration  alleges  that  the       ^S^« 
plaintiff  was  duly  appointed  by  the  County  'Council,  as  one  of  Gallagher 
the  county  valuators  on  24th  January,  1885,  for  the  period  of  rp^^  Munici* 
three  years ;  that  he  accepted  the  office ;  that  in  January,  1886,    palett  of 
the  County  Council  illegally  and  improperly  passed  certain      land. 
resolutions  in  relation  to  him  and  to  his  office,  and  resolved 
that  he  be  removed  from  the  position    of   valuator  on  the 
ground  of  his  having  ceased  to  hold  the  ratepaying  qualification 
necessary  to  his  original  appointment,  and  appointed  another 
person  to  be  a  valuator  in  his  place  for  the  unexpired  portion 
of  his  term ;  it  also  alleges  that  the  defendants  wrongfully, 
illegally  and  maliciously  and  with  intent  to  deprive  him  of  his 
first  rights,  fees,  dues  and  emoluments,  and  to  prevent  him 
from  discharging  the  duties  and  labors  of  the  office  of  valuator 
dismissed,  displaced  and 'removed  him   from   his   office  and 
appointed  or  attempted  to  appoint  another  in  his  place ;  and 
wrongfully  and  illegally  interfered  with  the  plaintiff  in  his 
said  office,  and  prevented  him  from  exercising  the  duties  thereof 
as  he  lawfully  had  a  right  to  do,  whereby,  etc. 

The  2nd  count  alleges  that  defendants  wrongfully  and  illeg- 
ally interfered  with  and  prevented  plaintiff  from  proceeding  or 
making  or  taking  any  part  in  the  valuation  and  acting  as  such 
valuator,  and  illegally  and  wrongfully  discharged  and  dismissed 
plaintiff  from  his  said  office,  whereby  plaintiff  not  only  lost 
and  was  deprived  of  all  the  fees  and  emoluments  of  his  said 
office,  but  was  also  put  to  large  expenses  and  costs  in  being 
reinstated  to  his  office  as  valuator,  etc. 

The  3rd  count  alleges  that  plaintiff  and  one  Hebert,  another 
valuator,  had  requested  the  assessors  to  fill  up  and  make  certain 
returns  to  plaintiff  and  Hebert,  and  that  it  was  the  duty  of 
the  assessors  to  do  so,  yet  the  defendants  well  knowing  the 
premises,  wrongfully,  wilfully  and  unlawfully  instructed  the 
assessors  not  to  make,  fill  up  or  complete  the  forms  or  schedules 
or  return  the  same  to  the  plaintiff  and  Hebert,  and  in  con- 
sequence of  which  the  assessors  would  not  or  did  not  do  as 
requested  by  plaintiff  and  Herbert,  whereby  plaintiff  and 
Herbert  were  hindered  and  prevented  from  discharging  their 
duties,  etc. 

The  4th  count  is  in  contract  and  alleges  that  in  consideratioa 
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^^^'       that  plaintiff  would  enter  the  service  of  defendants ;  the  defend- 
Oallaoher  ants  promised  to  retain  him  in  their  service  as  valuator  for 
Trk  Mukici-  ^^^6  years,  and  alleged  breach. 
^Lmr  OF       First,  as  to  the  4th  count.    It  alleges  a  breach  of  contract 

LAND.      in, the  wrongful  amotion  of  plaintiff  from  his  office  of  valuator ; 
KirMTj      ^^  ^  ^^  ^^^y  ^^^  ^^  valuator  is  that  created  by  statute,  it 

is  obvious  that  unless  the  exercise  of  the  statutory  duty  creates 

a  contract,  there  can  be  no  contract  at  all.  The  law  imposes 
upon  the  defendants  a  public  duty  to  appoint  valuators,  and 
there  being  this  public  duty  to  appoint  some  one,  the  selection 
of  a  particular  person  to  fill  the  office  is  not  entirely  a  free  act 
to  be  done  or  left  undone  as  the  defendants  may  think  fit,  as  is 
the  case  where  a  contract  is  entered  into.  The  performance 
of  the  statutory  duty  of  selecting  a  fit  and  proper  person  to 
fill  a  public  office  in  which  defendants  have  no  peculiar  interest, 
is  the  exercise  of  a  public  trust  enforceable  by  mandamus,  and 
not  the  voluntary  creation  of  contractual  relations.  On  the 
one  hand  the  municipality  has  no  remedy  as  for  breach  of 
contract  against  a  valuator  declining  to  discharge  his  duties,  and 
on  the  other  the  valuator  has  no  remedy  as  for  breach  of  con- 
tract against  the  municipality  for  an  illegal  amotion.  The  fact 
that,  after  service  performed  and  all  conditions  observed,  an 
action  of  debt  may  lie  for  compensation  provided  by  statute  is  a 
very  different  thing  and  not  at  all  inconsistent  with  the  absence 
of  contract  in  the  act  of  appointment. 

Next,  as  to  the  Srd  count.  The  Act  requires  the  appointanent 
of  three  valuators.  These  constitute  a  board  of  valuators  and 
a  court  for  the  purposes  of  the  chapter.  By  cap.  118,  sec.  1 
(3),  authority  to  three  or  more  persons  jointly  empowered  to  act 
enables  a  majority  of  them  to  act ;  but  until  the  board  is  con- 
stituted by  the  appointment  of  the  three  valuators,  the  pro- 
vision as  to  the  authority  of  the  majority  to  act  does  not  come 
into  exercise.  The  third  count,  therefore,  fails  to  show  tiiat 
the  plaintiff  and  Herbert  had  the  right  to  require  the  assessors 
to  do  that  which  the  defendants  are  charged  with  having 
interfered  to  prevent  them  doing. 

Next,  as  to  the  2nd  count  I  think  that  this  is  sufficient. 
It  was  objected  by  the  Attoraey-Oeneral  that  the  action  would 
not  lie  in  the  absence  of  malice,  as  the  Court  had  already 
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decided  that  the  County  Council  in  its  attempted  removal  of       1B89. 

Oallagher  was  exercising  judicial  functions.    But  one  of  the  Gallagher 
wrongful  acts  charged  in  this  count  of  the  declaration  is  the  j^^  munici- 
wrongful  and  illegal  interference  with  the  plaintiff  in  the  exe-    pautt  of 
cution  of  his  office.    The  averment  is  that  '*  the  said  defend-      u^ytd. 
ants  wrongfully  and  illegally  interfered  with  and  prevented      ^-j—^ 
the  plaintiff  from  proceeding  with  or  making  or  taking  any       — '- 
part  in  the  valuation  and  acting  as  such  valuator."    The  count 
does  indeed  go  on  to  charge  further  that  they  "  illegally  and 
unlawfully  dismissed  the  plaintiff  from  his  said  office/'  and 
probably  this  imports  an  act  done  in  the  exercise  of  judicial 
functions;   but,  however  this  may  be,  the  objection  of  the 
learned  Attomey-Oeneral  does  not  lie  against  the  first  men- 
tioned charge  of  wrong-doing. 

It  was  contended  that  the  councillors  would  alone  be  liable 
in  their  private  capacity  for  any  such  act  of  wrong  doing,  but 
Harman  v.  Tappenden  (1),  shows  that  if  liable  at  all  in  their 
private  capacity  for  acts  done  by  them  in  their  corporate  ca- 
pacity, it  could  only  be  upon  allegation  and  proof  of  malice. 

Then  as  to  the  1st  count :  This  alleges  that  defendants 
illegally  and  maliciously,  and  with  intent  to  injure  plaintiff*, 
etc,  dismissed  and  removed  him  from  his  office,  and  ap- 
pointed, or  attempted  to  appoint  another ;  and  also  alleges  that 
they  wrongfully  and  illegp&lly  interfered  with  the  plaintiff^  in 
his  said  office,  and  prevented  him  from  exercising  the  duties 
thereof.  As  to  this  latter  charge,  it  seems  to  me  good  upon  the 
grounds  referred  to  in  treating  of  the  second  count 

As  to  the  first  charge,  viz.,  of  maliciously  removing  plaintiff 
from  his  office,  the  allegation  of  malice  is  necessary  to  the 
statement  of  the  actionable  wrong,  as  the  effect  of  the  decision 
in  the  former  proceedings  in  this  matter  is  to  make  the  act  of 
amotion  by  the  Council  a  judicial  act,  and  this  to  be  actionable 
requires  to  have  been  done  maliciously.  See  Tozer  v.  Child  (2); 
Fray  v.  Blackbtia-n  (3);  Colder  v.  Halket  (4). 

Bat  the  contention  on  the  part  of  the  defendants  is  that 
malice  cannot  be  predicated  of  the  acts  of  a  corporation,  or,  at 
all  events,  of  the  acts  of  a  corporation  such  as  a  county  munici- 

<l)lEMi664.  (8)8B.*a678. 
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1389'      pality.    In  AhraOi  v.  North  Eastern  Ry.  Co.  (1),  Lord  Bramwell 

Gallaghsr  strongly  denied  that  any  corporation  could  act  maliciously; 

Th£  Munici-  ^^^  ^^  1^^  ^^  ^^^^^  Lordships  did  not  think  that  the  determi- 

^^^^'^  ^'    nation  of  this  question  was  involved  in  the  decision  of  the  case, 

i^AKD.      ftnd  refrained  from  expressing  an  opinion  upon  it    In  Bank 
jj^j      of  New  8oiUh  Wales  v.  Owston  (2),  which  was  a  case  of  ma- 

— -  licious  prosecution  brought  by  the  respondent  against  the  bank, 
the  judicial  committee  treat  the  point  as  settled  the  other  way. 
Mr.  Benjamin,  for  the  appellant,  is  reported  as  saying,  "the 
point  that  an  action  will  not  lie  against  a  corporation  for  ma* 
licious  prosecution  is  given  up,"  and  the  Judicial  Oomauttee> 
referring  to  this  point,  say  at  p.  282 :  "  The  learned  coonsel 
for  the  appellant  acknowledged  that  after  recent  decisions  he 
could  not  support  this  proposition." 

In  Mackay  v.  Com/merdal  Bank  of  New  BrumsuAck  (3),  it 
was  held  that  an  action  of  deceit  may  be  maintained  against  a 
trading  company,  whether  incorporated  or  not  incorporated,  in 
respect  of  the  fraud  of  its  agent,  and  that  for  the  purposes  of 
pleading,  the  fraud  of  the  agent  may  be  treated  as  that  of  the 
principal.  And  if  a  corporation  is  capable  of  deceit,  it  is 
capable  of  malice.  See  also  Ramger  v.  Qreai  Western  Ry.  Co.  (4). 
Edwarde  v.  Midland  Ry.  Co.  (5)  was  an  action  for  malicious 
prosecution.  Fry,  J.,  declined  to  follow  the  opinion  of  Alderson, 
B.,  in  SteveTis  v.  MidUmd  Covmties  Ry.  Co.  (6;,  to  the  effect  that 
the  defendant  being  a  corporation  could  not  be  actuated  by 
malice,  and  held,  in  conformity  with  what  he  conceived  to  be 
the  later  decisions,  that  the  action  would  lie.  In  the  judgment 
of  Fry,  J.,  the  cases  are  so  well  summarized  that  I  b^  to  repeat 
his  words : 

"  In  Rex  y.  City  of  London^  which  is  cited  in  a  note  to  Whii- 
field  V.  SoiUh  Eastern  Ry.  Co.  (7),  it  was  held  on  demurrer 
that  an  action  would  lie  against  the  corporation  of  the  city  of 
London  for  maliciously  publishing  a  libel,  and  though  that  de* 
cision  is  not  of  the  greatest  weight,  being  aifected  no  doubt  by 
political  as  well  as  legal  considerations,  still  it  was  assented  to 
by  Chief  Justice  Saunders,  an  able  and  experienced  Judge.   In 

(1)  11  App.  Caa.  260. 
(«)4Ap 


(«)4i 
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YourbcTOugh  v.  Bank  of  England  (1),  Lord  Ellenborough  refer-       ^^^- 
red  to  an  earlier  case  of  Argent  v.  Dean  and  Chaptei^  of  8t  Gallaohbr 
PatUa  (2),  and  said  that  the  instances  of  actions  against  corpo-  xhb  Munici* 
rations  for  false  returns  to  writs  of  mandamus  must  be  num-   ^^uty  or 
berless.    Again,  in  Whitfisld  v.  South  Eastern  Ry.  Co,  (3),  Lord       lanb. 
Campbell  says  that  the  '  ground  on  which  it  is  contended  that      Kiii^. 
an  action  for  a  libel  cannot  possibly  be  maintained  against  a       — 
corporation  aggregate  fails/  and  '  considering  that  an  action  of 
tort  and  trespass  will  lie  against  a  corporation  aggregate,  and  « 

that  an  indictment  may  be  preferred  against  a  corporation  ag- 
gregate both  for  commission  and  omission,  to  be  followed  up 
by  fine,  though  not  by  imprisonment,  there  may  be  great  diffi- 
culty in  saying  that,  under  certain  circumstances,  express 
malice  may  not  be  imputed  to  and  proved  against  a  corpora- 
tion. In  Qreen  v.  London  General  Omnibus  Co.  (4),  it  was 
held  that  a  corporation  aggregate  may  be  liable  to  an  action 
for  intentional  acts  of  misfeasance  by  its  servants,  provided 
they  are  sufficiently  connected  with  the  scope  and  object  of  its 
incorporation.  There  Chief  Justice  Erie  says :  'The  ground  of 
the  demurrer  is,  that  the  declaration  charges  a  wilful  and  in- 
tentional wrong,  and  that  the  defendants  being  a  corporation 
cannot  be  guilty  of  such  a  wrong,  and  therefore  the  action 
will  not  lie.  The  doctrine  relied  on  that  a  corporation  having 
no  sool  cannot  be  actuated  by  a  malicious  intention,  is  more 
quaint  than  substantial.'  In  other  words,  the  raHo  decidendi 
of  Baron  Alderson  was  in  this  cane  disregarded,  and  aa  his  de- 
cision has  not  been  followed  in  English  Courts,  I  am  at  liberty 
to  decide  in  conformity  with  the  later  decisions,  and  I  hold^ 
therefore,  that  the  action  will  lie  in  this  case.'' 

If  you  can  affirm  of  a  corporation,  e.  g,,  the  defendant  cor- 
poration, that  it  acts  bona  fide,  as,  for  example,  where  a  ques- 
tion of  right  to  notice  of  action  is  concerned,  why  may  it  not 
act  mala  fide  ?  If  it  may  be  liable  for  breach  of  duty  or 
negligence  or  for  trespass  which  may  involve  the  element  of 
wilfulness,  why  may  not  knowledge  and  intention  be  imputed 
to  it  ?  **  Malice,  in  common  acceptation,"  says  Bayley,  J.,  in 
Brcmage  v.  Proeeer  (5)  **  means  ill  will  against  a  person,  but 

a,B.N.as90. 
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^^^'       in  its  legal  sense  it  means  a  wrongful  act,  done  intentionally, 

Gallaohsr  without  just  cause  or  excuse."    Now,  a  corporation  may  do  a 

Thb  MuNia- ^^°6^"'  ^^>  ^^^  ™^7  ^^  '^  without  just  cause  or  excuse,  and 

i^uiY  OF    it  may  do  it  intentionally,  for  all  the  acts  of  a  corporation  are 

LcAiTD.  '   not  to  be  referred  to  chance  or  inadvertence,  or  duress  or  want 

Kiii^j.      ^^  purpose ;  and  if  it  can  intentionally  do  a  right  act,  it  can 

—       intentionally  do  a*  wrongful  act,  the  exercise  of  the  intention 

or  corporate  reason  and  will  being  as  easy  in  one  case  as  the 

^  other,  and  the  difference  being  only  in  the  character  of  the 

thing  intended  and  done  as  affecting  the  rights  of  others. 

I  conclude,  theiefore,  upon  authority  and  principle,  that  a 
corporation  may  be  actuated  by  malice,  in  the  legal  sense  of 
the  term. 

It  is,  however,  argued  that  there  is  a  distinction  in  this 
respect  between  trading  corporations  and  municipal  corpora- 
tions, or  at  least  between  trading  corporations  and  such  muni- 
cipal corporations  as  are  voluntarily  organized,  on  the  one 
hand,  and,  on  the  other  hand,  such  corporations  as  the  Munici- 
pality of  Westmorland  which,  it  is  contended,  is  simply  an 
agency  of  government.  This  latter  distinction  is  recognized 
for  many  purposes  in  American  law.  See  Barnes  v.  District 
of  Columhia  (1).  In  Dillon  on  Municipal  Corporations,  sec 
764,  it  is  said  that  "  the  Courts  have  been  much  perplexed 
respecting  the  principle  upon  which  to  rest  the  distinction  so 
generally  taken,  by  which  what  is  termed  a  quasi  corporation, 
though  possessing  full  corporate  capacity  and  a  corporate 
purse,  is  bot  impliedly  liable  for  acts  of  misfeasance  or  neglect 
of  public  duty  on  the  part  of  its  officers  and  agents,  while  for 
a  similar  wrong  there  is  such  a  liability  resting^  on  municipal 
or  chartered  corporations.  But  the  distinction,  whatever  its 
ground,  is  well  established;  and  the  latter  class  of  corporations 
is  considered  to  be  impliedly  liable  for  acts  done  in  what  is 
termed  their  private  or  corporate  character,  and  from  which 
they  derive  some  special  or  immediate  advantage  or  emolu- 
ment, but  not  as  to  those  done  in  their  public  capacity  as  gov- 
erning agencies  in  the  discharge  of  duties  imposed  for  the  pub- 
lic or  general  (not  corporate)  benefit"  Then,  in  sec  785,  it  is 
said  that  "  counties  and  townships,  though  incorporated,  are 

(1)  1  otto  64a 
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regarded  as  quasi  corporations  and  agencies  of  the  state,  and       ^^89. 
not  liable  to  be  sued  civilly  for  damages  caused  by  the  neglect  Gallaghxb 
to   perform  statutory  duty  to  repair  highways,  unless  therf^j^  Mioiici* 
action  is  specially  given  by  statute."  w^*"^  ^'  * 

It  would  not  be  well  to  become  involved  in  the  '*  perplexity"  land. 
which,  according  to  this  high  authority,  is  felt  by  the  United 
States  Courts  in  endeavoring  to  find  a  satisfactory  principle 
upon  which  to  rest  the  distinction,  referred  to.  When  once 
we  have  reached  the  conclusion  that  there  is  nothing  in  the 
nature  of  a  corporation  (as  it  exists  in  the  contemplation  of 
English  law)  that  prevents  it  from  being  capable  of  doing  a 
wrongful  act,  intentionally,  and  without  just  cause  or  excuse, 
it  seems  to  me  to  become  difficult  for  any  corporation  (what- 
ever its  objects)  to  set  up,  as  a  matter  of  law,  its  entire  legal 
incapacity  to  act  maliciously.  But  as  the  wrongful  act  must 
be  one  which  is  done  within  the  general  scope  of  the  authority 
of  its  officers  or  agents  by  whom  the  wrongful  act  is  done,  it 
may  veiy  well  be  that  the  limits  or  sphere  within  which  one 
corporation  or  kind  of  corporation  may  do  a  wrongful  act, 
intentionally,  and  without  just  cause  or  excuse,  may  be  much 
more  restricted  than  the  limits  or  sphere  within  which  hnother 
corporation  or  kind  of  corporation  may  do  a  like  act.  The  iu^ 
plied  powers  of  officers  and  agents  may  be  much  more  limited 
in  one  case  than  in  the  other.  But  these  considerations  relate 
more  to  the  matters  of  proof  than  to  matters  of  pleading,  so 
for  at  least  as  regards  the  points  of  demurrer  raised  upon  tl^^se 
pleadings.  I  know  nothing  in  law  which  requires  one  to  ^a,j 
that  any  class  of  corporation  is  wholly  incapacitated  from 
doing  a  wrongful  act,  intentionally,  without  just  cause  or 
excuse.  Then,  as  to  the  scope  of  the  defendants'  powers. 
They  and  they  alone  have  power  to  appoint,  and  power  for 
cause  to  remove  valuator.  Their  agents,  acting  in  reference 
to  such  matter,  are  therefore  acting  within  the  general  scope 
of  their  authority. 

The  result,  therefore,  in  my  opinion,  is  that  the  firat  and 
second  counts  are  good,  and  the  third  and  fourth  counts  bad. 

The  sufficiency  of  the  pleas  demun-ed  to  will  be  determined 
by  the  application  of  the  principles  above  stated. 
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^^^'  Palmer,  J.    Thin  is  a  demurrer  to  the  declaration,  also  to 

Gallaohbb  several  pleas,  and  the  first  question  in  the  case  is,  whether  an 

The  Munici-^^^o  ^^^  ^  maintained  against  the  Municipality  for  the 

^UTY  or    action  of  the  Council  without  malice  ?    Second,  if  malice  is 

LAND.       necessary,  can  the  defendants,  m  their  corporate  body,  be 

£^ilty  of  malice  ?    Third,  is  the  Municipality  liable  for  the 

the  action  of  the  County  Council  ?    Fourth,  do  the  pleadings 

show  a  good  cause  of  dismissal  ?    Fifth,  if  the  Council  did  tiie 

act  judicially  and  with  malice,  and  the  plaintiff  was  thereby 

dismissed  from  his  office,  and  thus  injured,  would  it  be  a  good 

cause  of  action  ? 

The  question  whether  a  corporation  is  liable  for  a  malicious 
act  without  reasonable  cause  or  excuse,  or  indeed  for  any 
wrongful  act,  has  been  a  difficult  one  to  solve  from  the  founda- 
tion, for  the  principles  involved  are  difficult  to  apply.  The 
extreme  argument  is,  that  a  corporation  having  only  definite 
authority  to  do  acts  that  are  legal,  have  no  power  to  confer  on 
an  agent  power  to  do  anything  wrong ;  and,  therefore,  when 
their  directors,  officers  or  other  agents  profess  to  authorize  or 
direct  a  wrong,  they  are  acting  ultra  vires,  and  such  act  is 
their  individual  act,  and  not  the  act  of  the  corporation.  If 
the  law  had  allowed  this  principle  to  be  carried  out  to  this 
extremity,  the  result  would  have  been  that  all  corporations* 
like  sovereigns,  could  never  do  wrong,  and  therefore  this  was 
not  allowed ;  and  the  more  wholesome  rule,  that  although  cor- 
porations could  only  act  by  agents  duly  authorized,  yet  such 
corporations  were  answerable  for  the  manner  the  agent  they 
did  appoint  did  the  work  of  the  corporation  they  had  ap- 
pointed him  to  do,  not  only  for  what  he  did  in  pursuance  of 
the  authority  and  directions  given,  but  also  for  what  he  did 
in  direct  opposition  to  such  directions,  so  long  as  it  was  appar- 
entlv  within  the  business  that  he  was  authorized  to  do,  and 
that  he  was  apparently  carrying  on  for  them.  This  is  a  prin- 
ciple that  the  law  applies  to  all  private  persons  who  are  prin- 
cipals, and  who  employ  agents  to  do  work  that  the  principal 
professes  to  do,  as  well  as  to  corporations.  Thus,  if  any  per- 
son employs  another  to  do  his  business,  what  he  does  in  the 
business  that  he  has  apparent  authority  to  do,  although  a 
wrong,  the  principal  is  liable  for,  even  if  he  forbids  it  beibg 


Digitized  by  VjOOQ IC 


nix.]  NEW  BRUNSWICK  REPORTS.  247 

done  in  the  manner  it  was  done.    That  this  principle  applies  to       ^8S9. 
a  corporation  as  well  as  to  an  individual,  is  shown  by  the  Gallagher 
address  of  Lord  Cottenham  to  the  Hoase  of  Lords,  in  Ranger  fj^^j^  Munici* 
V.  Great  Western  BaUway  Co.  (1).  ^i^nT  of 

Having  got  this  far,  I  cannot  see  why  the  same  principle  land. 
ought  not  to  apply  if  the  agent  commits  a  fraud  in  the  course  p,^^  j, 
of  his  employment,  and  injury  is  occasioned  by  it;  and  it  ap-  — 
pears  that  the  case  of  Walker  v.  South  Eastern  Railway  Co.  (2), 
proceeds  on  that  ground.  But  it  is  contended  that  even 
if  private  corporations  are  so  liable,  corporations  of  a  public  na- 
ture are  not ;  and  no  doubt  many  of  the  United  States  cases 
are  decided  upon  that  principle.  How  much  of  that  law  has 
been  introduced  into  the  law  of  this  Province  by  Bla^sk  v.  The 
MixmicApalUy  of  Saint  John  (3),  I  am  not  able  to  say ;  but  that 
principle  has  no  place  in  England  since  the  decision  in  the 
case  of  The  Mersey  Docks  Co.  v.  Oibbs  (4),  and  Coe  v.  Wise  (6), 
which  establish  two  propositions:  first,  that  corporations  or 
commissioners  appointed  for  carrying  out  and  taking  charge  of 
public  works,  though  acting  gratuitously,  are  liable  for  negli- 
gence or  breach  of  duty  to  whoever  may  directly  sustain  any 
injury  therefrom ;  secondly,  if  such  persons,  by  their  servants, 
do  any  wrong  by  which  they  do  damage  to  another,  they  are 
liable. 

The  first  count  tried  by  these  rules  of  law,  and  admitting  all 
that  is  alleged  in  it  to  be  true,  that  this  corporation  has  by  its 
agents,  that  is,  the  persons  whom  it  has  authorized  to  do  the 
work  of  dismissing  Uie  valuators,  maliciously  and  without  rea- 
sonable cause  dismissed  the  plaintifif,  by  which  he  was  dam- 
aged, this  appears  to  me  was  a  wrong  to  the  plaintiff,  whoever 
did  it,  and,  therefore,  this  corporation  is  liable,  if  the  persons 
who  formed  the  Council  are  the  persons  that  the  corporation 
authorized  to  dismiss  at  all.  It  appears  to  me  that  the 
wrong  to  the  plaintiff  is  his  dismissal ;  and  in  order  to  be  such 
dismissal,  the  Council  must  have  the  power  to  do  so  for  some 
cause,  and  their  act  in  doing  it  be  judicial ;  and  if  the  Council 
was  not  appointed  to  do  such  acts,  and  the  Legislature  had 
given  them  no  power  to  dismiss  for  any  cause,  then  the  order 

(1)  6  H.  L.  Caa.  72.  (4)  11  H.  L.  Gb«.  686. 

(2)L.R.6C.P.  640.  (6)  L.  R.  1  Q.  B.  711. 

(3)  23  N.  a  Rep.  249. 
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6allaoh£r  valid  under  any  circumstances. 
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I  do  not  think  that  the  second  count  shows  any  cause  of 
action,  for  if  what  is  meant  by  wrongfully  discharging  is  that 
they,  by  a  judicial  act,  dismissed  him,  then  they  are  not  liable 
unless  they  acted  maliciously.  If  all  that  is  meant  is  that  tiiey 
attempted  to  dismiss  him,  and  made  no  order  which  was,  ap^ 
parently,  valid,  this  would  not  injure  him,  as  he  would  still  be 
valuator,  and  his  status  not  altered  at  all  in  law,  and  thus  no 
legal  injury. 

As  all  that  is  stated  in  the  third  count  is  that  the  defendants 
did  something  they  were  not  authorized  to  do,  which  is,  in 
fact,  a  mere  attempt  by  the  members  of  the  Council  to  do 
something  which  is  clearly  void,  it  is,  I  think,  no  ground  for 
action. 

As  to  the  fourth  count:  the  only  reason  that  can  be  suggested 
why  this  count  cannot  be  sustained,  is  that  the  defendants 
could  not  make  the  contract  set  out  in  it,  for  if  they  could 
make  it,  it  is  alleged  that  they  did  so,  and  that  they  committed 
breach  of  it,  and  this  is  a  good  cause  of  action. 

The  99th  cap.  of  the  ConsoL  Stat,  sec.  2,  makes  this  Munici* 
pality  a  body  politic  and  corporate,  and  section  5  authorizes 
the  County  Council  to  exercise  all  the  powers  of  a  body  cor- 
porate, and  the  first  section  of  cap.  98  makes  all  corporations 
capable  of  suing  and  being  sued,  and  to  make  bye-laws  not 
contrary  to  law  to  manage  their  affairs.  If  so,  the  having  and 
paying  of  valuators  is  part  of  the  business  of  this  corporation, 
and  they  are  compelled  to  pay  for  the  work,  and  I  can  see 
nothing  to  prevent  their  making  a  contract  with  a  man  whom 
they  wanted  to  have  as  valuator,  to  pay  him  his  right,  and  if 
they  do  so,  and  if  he  did  the  whole  or  part  of  the  work,  they 
would  be  liable  by  every  principle  of  law  and  justice. 

As  to  the  2nd,  3rd,  4th  and  5th  pleas  to  the  first  count,  as 
they  do  not  traverse  the  malice  as  alleged,  and  the  matters  and 
causes  they  set  up  for  dismissing,  are  not  reasonable  or  valid, 
they  afford  no  answer,  and  are  bad.  The  6th  plea,  which  is  a 
simple  denial  of  the  dismissal,  is,  I  think,  good. 

As  to  the  pleas  to  the  second  and  third  counts,  I  think  we 
ought  not  to  allow  the  demurrer  on  them  all,  not  because  I  think 


Digitized  by  VjOOQ IC 


XZIX.] 


NEW  BRUNSWICK   REPQKTS. 


249 


falityof 
Wbstmob- 

LAND. 
Palmer,  J. 


they  would  be  any  answer  to  a  cause  of  action,  if  any  there       *8S^ 

was  set  out  in  the  counts  to  which  they  ai-e  pleaded,  but  be-  Gallaqher 
cause  these  counts  themselves  are  not  good ;  and  as  we  are  xhb  MukicI' 
bound  to  give  judgment  upon  the  whole  pleading,  anything 
would  be  an  answer  to  them,  because  they  require  none. 

As  to  the  main  point  in  the  case,  whether  a  corporation  is 
liable  for  the  wrongful  acts  of  its  agents  acting  Within  the 
course  of  the  business  which  they  were  appointed  to  do,  and 
particularly  where,  as  in  this  case,  the  agents  who  are  acting 
wrongfully  a^id  maliciously  are  the  persons  who  alone  have 
the  power  to  do  every  act  which  the  corporation  itself  can  do» 
and  where  all  the  corporators  have  a  voice  in  appointing  them, 
no  doubt  is  a  question  of  great  importance ;  but  I  think  the 
result  of  the  authorities,  as  well  as  sound  reason,  makes  them 
so  liable.  The  point  no  doubt  has  been  most  ably  argued  by 
Baron  Alderson,  in  Stevens  v.  The  Midland  Railway  Co.  (1), 
and  by  Lord  Bramwell,  in  Abrath  v.  North  Eastern  Railway 
Co.  (2),  on  the  one  side,  and  by  Erie,  C.  J.,  in  Oreen  v.  London 
Oeneral  Omnibus  Co.  (3),  and  by  Mr.  Justice  Fry  in  Edwards 
V.  Midland  Railway  Co.  (4).  But  this  much  may  be  said : 
the  latter  cases  referred  to  were  actual  decisions  upon  the 
point,  whereas  the  opinions  of  Baron  Alderson  and  Lord  Bram- 
well were  mere  minority  opinions.  The  ground  on  which 
Baron  Alderson  proceeds  is  that  a  corporation  has  no  soul  or 
mind,  and  therefore  cannot  act  maliciously  or  intentionally, 
because  malice  and  intention  implies  mind.  This  doctrine 
Erie,  C.  J.,  says  is  more  quaint  than  substantial.  I,  however, 
think  it  is  a  mistake,  for  in  fact  it  is  nothing  more  than  a  joint 
act  of  all  the  corporators,  and  in  this  respect  it  is  just  the  same 
as  if  it  was  a  partnership.  A  corporation  is  nothing  more 
than  allowing  so  many  individuals  to  act  together  under  a  par- 
ticular name  and  for  a  particular  purpose,  and  the  moment  this 
is  done,  it  in  no  way,  in  my  opinion,  differs  from  a  mere  part- 
nership for  the  same  purposes.  Whatever  would  make  all  the 
members  of  a  firm  liable  for  the  acts  of  the  agent  of  the  firm 
who  was  authorized  to  do  acts  within  the  scope  and  purpose  of 
the  partnership  would  make  a  corporation  liable ;  and  this 


(1)  10  Exch.  852. 
to  Hi 


L  App.  Ou.  247. 


(8)7C.  B.  N.  a,290. 
(4)6Q.  B.D.  287. 
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appears  to  be  the  view  of  Lord  Bramwell,  for  he  says :  "  If  the 
Gallaohbr  whole  body  of  shareholders  were  to  meet,  and  in  so  many 
Thb  Muinci-  words  say,  '  prosecute  so  and  so,  not  because  we  believed  him 
PALTTT  OP  guilty,  but  because  we  thought  it  will  be  for  our  interest  to 
do  it,'  no  action  would  lie  against  the  corporation."  If  this 
is  so,  how  can  the  case  of  Whitfidd  v.  SoiUh  Eastern  BaUway 
Co,  (1)  be  maintained,  in  which  it  was  decided  an  action  of 
libel  could  be  maintained  against  a  corporation  ?  and  in  that 
case  Lord  Campbell  said :  "  There  may  be  danger  in  saying 
that  under  certain  circumstances  express  malioe  may  not  be 
imputed  to  and  proved  against  a  corporation." 

Again  Lord  Bramwell  said :  "  But  it  is  said  that  a  variety 
of  actions  have  been  allowed  against  corporations  which 
formerly  did  not  exist.  I  deny  it  It  is  certain  that  a  cor- 
poration may  order  a  thing  to  be  done  which  is  a  trespass, 
because  there  the  act  of  those  who  act  for  the  corporation  is 
not  tdira  vires.  For  instance,  take  the  case  of  false  imprison- 
ment. A  railway  company  gives  somebody  power  to  take 
up  persons  who,  it  believes,  are  doing  some  wrong  to  the  com- 
pany. If  a  person  is  so  authorized,  that  is  an  authority  which 
may  be  unreasonably  exercised.  You  cannot  give  an  authority 
maliciously  to  prosecute,  but  you  may  give  an  authority  to 
take  up  persons  who  are  cheating  a  railway  company." 

With  all  deference  to  so  high  an  authority,  I  confess  myself 
unable  to  see  the  distinction  he  attempts  to  make.  A  railway 
company  cannot  give  power  to  any  one  to  take  up  persons 
unless  they  are  doing  wrong  to  the  company,  but  they  can  give 
authority  to  them  to  take  up  persons  who  are  so  doing.  Just 
so  here.  This  corporation  could  not  give  power  to  the  County 
Council  to  maliciously  dismiss  the  plaintiff;  but  they  could  and 
did  give  power  to  dismiss  him  for  certain  good  causes,  and  in 
a  certain  reasonable  and  proper  manner ;  and  if  they  were  so 
authorized,  that  is  an  authority  which  may  be  maliciously  and 
unreasonably  exercised. 

Again  Lord  Bramwell  says :  "  So  they  may  be  liable  for  the 
publication  of  a  libel.  That  unfortunate  word  'malice'  has 
got  into  cases  of  actions  for  libel.  We  all  know  that  a  man 
may  be  the  publisher  of  a  libel  without  a  particle  of  malice  or 

(1)  E.  B.  &  E.  115. 
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improper  motive.     Therefore  the  case  is   not  the  same  as       ^^^' 
where  actaal  and  real  malice  is  necessary."  Gallaohxb 

If  this  be  so,  this  is  directly  against  the  express  decision  in  ^hb  Mukigi- 
the  case  where  the  corporation  was  adjudged  liable  for  libel,    fauttof 
and  it  appears  to  me  surprising  that  his  lordship  should  have      land. 
overlooked  that  many  actions  of  libel  cannot  be  maintained     ^i^^  j. 

without  express  malice.    Would  it  not  be  a  curious  result  of       

this  law  of  corporations  that  where  a  newspaper  was  pub- 
lished by  a  number  of  individuals,  not  a  corporation,  that  they 
should  be  liable  for  the  publication  that  was  prima  fade 
privileged,  because  there  was  actual  malice,  and  that  a  like 
newspaper  published  by  a  corporation  would  not  be  liable  for 
the  same  libel  It  appears  to  me  to  allow  such  a  doctrine  to 
be  held  for  a  single  moment,  would  be  destructive  of  the  rights 
of  the  public,  and  remove  from  individuals  the  safeguards  that 
the  law  has  properly  thrown  around  them. 

In  the  case  of  Philaddphia,  WilTaingion  Jc  BaUvmore  R.  A 
Co.  V.  Qtdgley  (1),  Mr.  Justice  Campbell,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  said: 
**  The  defendants  contend  that  they  are  not  liable  to  be  sued  in 
this  action ;  that  theirs  is  a  railway  corporation  with  defined 
and  limited  faculties  and  powers,  and  having  only  such  inci- 
dental authority  as  is  necessary  to  the  full  exercise  of  the 
faculties  and  powers  granted  by  their  charter ;  that  being  a 
mere  legal  entity,  they  are  incapable  of  malice,  and  that  malice 
is  a  necessary  ingredient  in  a  libel;  that  this  action  should 
have  been  instituted  against  the  natural  persons  who  were 
concerned  in  the  publication  of  the  libel.  To  support  this 
argument,  we  should  be  required  to  concede  that  a  corporate 
body  could  only  act  within  the  limits  and  according  to  the 
faculties  determined  by  the  Act  of  incorporation,  and  there- 
fore that  no  crime  or  ofience  can  be  imputed  to  it.  That 
although  illegal  acts  might  be  committed  for  the  benefit  or 
within  the  service  of  the  corporation,  and  to  accomplish  objects 
for  which  it  was  ci*eated  by  direction  of  their  dominant  body, 
that  such  acts,  not  being  contemplated  by  the  charter,  must  be 
referred  to  the  rational  and  sensible  agents  who  performed 
them,  and  the  whole  responsibility  must  be  limited  to  those 

(1)  21  How.  ««. 
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^S89.  agents,  and  we  should  be  forced,  as  a  legitimate  consequence, 
GALULGHiut  to  conclude  that  no  action  ex  delicto,  or  indictment  will  lie 
Thv  Mvkioi-  <>^>^t  a  corporation  for  any  misfeasance.  But  this  conclu- 
.^AUTT  ov  sion  would  b3  entirely  inconsistent  with  the  legislation  and 
T.AVT>.  jurisprudence  of  the  States  of  the  Union  relative  to  these 
artificial  persons.  L^slation  has  encouraged  their  organiza- 
tion, as  they  concentrate  and  employ  the  intelligence,  energy 
and  capital  of  society,  for  the  development  of  enterprises  of 
public  utility.  There  is  scarcely  an  object  of  general  interest 
for  which  some  association  has  not  been  formed,  and  there  are 
institutions  whose  members  are  found  in  every  part  of  the 
Union,  who  contribute  their  efforts  to  the  common  object.  To 
enable  impersonal  beings  —  mere  legal  entities,  which  exist 
only  in  contemplation  of  law  —  to  perform  corporal  acts,  or 
deal  with  personal  agents,  the  principle  of  representation  has 
been  adopted  as  a  part  of  their  constitution.  The  powers  of 
the  corporation  are  placed  in  the  hands  of  a  governing  body 
selected  by  the  members,  who  manage  its  aflhirs,  and  who 
appoint  the  agents  that  exercise  its  faculties  for  the  accom- 
plishment of  the  object  of  its  being.  But  these  agents  may 
infringe  the  rights  of  persoas  who  are  unconnected  with  the 
corporation,  or  who  are  brought  into  relations  of  business  or 
intercourse  with  it  As  a  necessary  correlative  to  the  principle 
of  the  exercise  of  corporate  powers  and  faculties  by  legal  repre* 
sentatives,  is  the  recognition  of  a  corporate  responsibility  for 
the  acts  of  those  representatives.  With  much  wariness,  and 
after  close  and  exact  scrutiny  into  the  nature  of  their  consti- 
tution, have  the  judicial  tribunals  determined  the  legal  rela- 
tions which  are  established  for  the  corporation  by  their 
governing  body,  and  their  agents,  with  the  natural  persons 
with  whom  they  are  brought  into  contact  or  collision.  The 
result  of  the  cases  is,  that  for  acts  done  by  the  agents  of  a 
corporation,  either  in  contractu,  or  in  delicto,  in  the  course  of 
its  business  and  of  their  employment,  the  corporation  is 
responsible,  as  an  individual  is  responsible  under  similar  cir- 
cumstances. At  a  very  early  period  it  was  decided  in  Great 
Britain,  as  well  as  in  the  United  States,  that  actions  might  be 
maintained  against  coi-porations  for  torts ;  and  instances  may 
be  found  in  the  judicial  annals  of  both  countries,  of  suits  for 
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torts  arising  from  the  acts  of  their  agents,  of  nearly  every       ^889> 
variety."                                                                                               Gallagher 
I,  therefore,  think  that  the  demurrer  must  be  overruled  asr^.^,  Muvigi« 
to  the  first  and  fourth  counts  of  the  declaration,  and  allowed   ^^^'^  ^' 
as  to  the  second  and  thii*d ;  overruled  as  to  2nd,  3rd,  4th  and      land. 
5th  pleas  to  the  let  count,  and  also  to  all  the  pleas  to  the    pi^^j. 
second  and  third  counts,  and  allowed  as  to  all  the  other  pleas.         

Sib  John  C.  Allen,  C.  J.  The  declaration  in  this  case  con- 
tains four  counts.  The  defendants  pleaded  and  demurred  to 
each  count,  and  the  plaintiff  demurred  to  most  of  the  pleas. 

The  first  count  stated,  in  substance,  that  before  and  at  the 
time  of  the  appointment  of  the  plaintiff  as  a  valuator  of  the 
County  of  Westmorland,  he  was  an  inhabitant  of,  and  a  rate- 
payer upon  real  and  personal  estate  in  the  said  county,  and 
that  at  the  semi-annufd  meeting  of  the  C!ounty  Council  of  the 
Municipality  of  the  county,  held  in  January,  1885,  he  being  in 
all  respects  qualified  and  eligible  to  be  appointed  a  valuator  of 
the  said  county,  was  so  appointed  by  the  said  Municipal  Coun- 
cil for  three  years  then  next  ensuing ;  which  appointment  he 
thereupon  accepted,  and  was  then,  and  has  ever  since  been 
willing  to  act  as  such  valuator,  and  to  discharge  the  duties 
of  the  office,  had  he  been  permitted  to  continue  to  do  so. 
That  the  defendants  and  the  County  Conncil  at  the  semi-annual 
meeting  of  the  Council,  held  in  January,  1886,  illegally,  wil- 
fully and  improperly  passed  an  order  and  resolution  relating 
to  the  plaintiff  and  to  his  said  office,  and  declaring  that  he  was 
disqualified  from  holding  the  office  of  valuator,  and  that  another 
person  should  be  appointed  in  his  stead  for  the  unexpired 
term*  That  on  a  subsequent  day  in  the  said  month,  the  council 
wrongfully,  illegally  and  maliciously,  with  intent  to  injure  the 
plaintiff^  and  to  deprive  him  of  his  just  rights,  fees  and  emolu- 
ments, dismissed  him  from  his  said  office,  and  appointed  one 
Early  Kay  valuator  for  the  unexpired  term  in  place  of  the 
plaintiff.  It  then  alleged  that  the  plaintiff  had  been  obliged 
to  pay  out  large  sums  of  money  in  obtaining  an  order  of  this 
Court  to  Hct  aside  the  resolution  of  the  Council  removing  the 
plaintiff  and  appointing  ICay  in  his  place.  The  several  resolu- 
tions of  the  Council  appointing  the  plaintiff  a  valuator,  and 


Digitized  by  VjOOQ IC 


AUen,  C.  J. 


254  NEW  BRUNSWICK  REPORTS  [VOL. 

1889.      afterwards  displacing  him  and  appointing  Ejiy  in  his  place, 
Gallagher  were  set  out  verbatim  in  the  count. 
Thb  Munici-     ^^^  grounds  of  demurrer  to  this  count  were  as  follows : 

PALTTY  OF 

^^^^'  1 .  That  the  action  could  not  be  sustained  without  proof  of 
malice,  and  that  the  defendants  were  incapable  of  such  malice 
as  would  sustain  the  action. 

2.  That  if  the  members  of  the  Council  acted  maliciously  in 
removing  the  plaintifi*  from  office,  they  might  render  themselves 
liable,  but  the  defendants  wpuld  not  be  liable. 

'S.  That  the  defendants  were  not  liable  for  the  acts  of  the 
County  Council. 

4.  Thai  the  resolutions  and  proceedings  set  forth  in  the 
declaration  shewed  good  cause  for  the  plaintiflTs  dismissal. 

5.  That  the  Council  having  power  to  appoint,  had  also 
power  to  dismiss  the  plaintiff  without  cause :  that  he  held  his 
office  at  the  pleasure  of  the  Council. 

6.  That  the  declaration  did  not  state  that  the  plaintiff  was 
qualified  as  a  ratepayer  to  hold  the  office  of  valuator  at  the 
time  of  his  dismissal  in  January,  1886. 

7.  That  in  dismissing  the  plaintiff,  the  Coundl  acted 
judicially  in  a  matter  within  its  jurisdiction  and  control,  and 
the  defendants  were  not  therefore  liable  for  error  in  law,  or 
mistaken  procedure. 

8.  That  the  resolutions  set  out  in  the  declaration  shewed 
absence  of  malice. 

9.  That  if  the  Council  had  no  power  by  law  to  dismiss  the 
plaintifl^  either  without  cause  or  for  the  cause  assigned,  they 
were  acting  beyond  the  authority  delegated  to  them,  and 
their  act  was  vltra  vires,  and  the  defendants  would  not  be 
liable. 

As  to  the  first  objection:  I  think  it  was  not  necessary  either 
to  allege  malice,  or  to  prove  it  It  would  be  sufficient  to  prove 
that  the  dismissal  of  the  plaintiff  was  illegal.  Oreen  v.  London 
Oeneral  Omnibvs  Co.  (1).  The  cases  which  were  cited  to  shew 
that  an  action  could  not  be  maintained  against  a  corporation 
where  malice  was  necessary  to  be  proved,  were  actions  for 

(1)  7  C.  B.,  N.  8.  S90. 
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slander  and  for  malicious  prosecution.    This  also  answers  the       *^^* 
second  objection.  Gallaohbb 

Third  objection — Whether  the  defendants  are  liable  for  the  rp^,  munici- 
acts  of  the  County  Council  depends,  I  think,  upon  the  question   ^''^^  ^' 
whether  the  act  complained  of  was  within  the  scope  of  their      land. 
powers,  which  I  will  consider  hereafter.  AUeTT  j 

The  fourth  objection  is  disposed  of  by  the  case  of  Ex  parte       

Oallagher  (1)  in  which  this  Court  decided  that  the  Council  had 
no  power  to  dismiss  the  plaintiff  from  office  for  the  cause 
which  they  alleged.    That  also  disposes  of  the  sixth  objection. 

The  fifth  objection  is  not  sustainable.  By  the  express  words 
of  the  35th  section  of  cap.  100,  Con,  Statutes,  the  plaintiff 
held  office  for  three  years,  and  not  at  the  pleasure  of  the 
Council,  as  alleged.  The  words  of  the  section  are,  "  the  val- 
uator shall  continue  in  office  for  three  years/'  The  provision 
in  chap.  118  of  the  Consolidated  Statutes,  that  "  authority  to 
appoint,  shall  include  authority  at  any  time  to  displace,"  which 
is  relied  on  by  the  defendants,  is  qualified  by  the  preceding  words 
of  the  section — ^*' Unless  otherwise  expressly  provided  for,  or 
such  construction  would  be  inconsistent  with  the  manifest  in- 
tention of  the  Legislature."  To  adopt  the  contention  of  the 
defendants'  counsel  that  the  County  Council  had  authority  at 
any  time  to  dismiss  the  plaintiff,  would  be  entirely  inconsistent 
with  the  words  of  the  35th  section. 

Seventh — that  in  dismissing  the  plaintiff  the  Council  were 
acting  judicially.  If  the  Council  had  no  power  by  law  to 
dismiss  the  plaintiff  for  the  cause  assigned^  I  do  not  think  that 
the  fact  .of  their  acting  judicially  would  be  any  justification  for 
them.  The  cases  of  Colder  v.  Halket  (2),  and  Taaffe  v.  Dovmes 
(3),  Wiiere  the  defendants  were  held  not  liable  for  their  judicial 
acts,  were  actions  against  Judges  of  Superior  Courts.  The 
case  of  Kemp  v.  Neville  (4)  decides  that  a  judicial  officer  is  not 
liable  to  be  sued  for  an  adjudication  according  to  the  best  of 
his  judgment  upon  a  matter  within  his  jurisdiction.  In  the 
present  case,  the  dismissal  of  the  plaintiff  for  the  cause  assigned 
in  this  count  was  not  a  matter  within  the  jurisdiction  of  the 
Council.  How  their  act  will  affect  the  defendants,  I  will  con- 
sider presently. 

(1)  96N.  B.  B«pw  78.  (8)8  Moo.  P.  a  Se. 

(2)Slloa  P.  C.  28.  (4)10a  &,N.a  528. 
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^^^'  The  ninth  objection  raises  a  very  important  question.    Hie 

Gallagher  Court  has  decided  in  Ex  parte  GaUagher,  that  in  dismissing  the 

The  mVmci-  plaintiff  the  Council  exceeded  its  auth6rity ;  in  &ct,  that  its 

Wewmo?-   ^^^^^  ^^  ultra  vires ;  and  I  think,  the  effect  of  the  authorities 

LAND.       is  that  the  defendants  would  not  be  liable  for  such  an  act  of 

Allen,  c.  J.    the  Council.    I  therefora  now  propose  to  consider  that  question, 

which  is  the  substantial  one  in  the  case. 

No  doubt  there  is  a  difference  between  the  liability  of  trad- 
ing companies,  such  as  Canal,  Dock  and  Railway  Companies, 
of  which  the  cases  of  Pamaby  v.  Lancaster  Canal  Co.  (1), 
Oibbs  V.  Mersey  Docks  Trustees  (2),  and  PovMon  v.  London  A 
8.  W.  Bailway  Co.  (3),  are  instances,  and  corporations  created 
for  mere  municipal  purposes  in  the  management  and  govern- 
ment of  the  affairs  of  a  town  or  county,  where  the  corporate 
body  acts  gratuitously  for  the  public.  In  the  latter  case,  the 
corporation  may  not  in  general  be  liable  to  an  action  for  dam* 
ages  to  an  individual. 

In  several  of  the  cases  referred  to  on  the  argument,  the  ac- 
tions were  brought  for  damages  sustained  by  the  plaintiffs  in 
consequence  of  the  neglect  of  the  defendants  to  perform  some 
duty  imposed  on  them  by  statute,  such  as  the  repairing  of  a 
bridge  or  highway.  The  case  of  HiU  v.  The  City  of  Boston  (4) 
was  one  of  that  character.  There,  Qray,  C.  J.,  delivering  Uie 
judgment  of  the  Court,  in  an  exhaustive  review  of  all  the  prin- 
cipal cases  on  the  subject  —  both  English  and  American — said 
that  it  was  well  settled  that  the  common  law  gave  no  sach 
action.  That  corporations,  created  for  their  own  benefit,  stood 
on  the  same  ground  in  this  respect  as  individuals ;  but  qtuisi 
corporations,  created  by  the  Legislature  for  purposes  of  public 
policy,  were  sutgect  by  the  common  law  to  an  indictment  for 
neglect  of  duties  enjoined  on  them,  but  were  not  liable  to  an 
action  for  such  neglect  unless  it  was  given  by  statute. 

That  principle  was  affirmed  and  acted  on  by  this  Court  in 
Dwyer  v.  Town  of  PortUmd  (5),  where  it  was  held  that  the 
defendants  would  be  liable  for  an  injury  sustained  in  conse- 
quence of  their  misfeasance,  but  not  for  mere  nonfeasance.  The 
case  of  Clarke  v.  Totvn  of  Portland  (6)  depended  upon  a  diflfer- 

mUA.AR.S88.  <3)L.R.2q.B.684.  (5)4P.  4&4ttL 

(2)L.R.1H.L.98.  (4)  12S XMii  844.  (0)8P.  ARISQl 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS.  257 

ent  principle,  though  practically  it  recognized  the  distinction       ^^^' 
between  the  liability  for  acts  of  misfeasance  and  nonfeasance.  Gallaghkb 

The  present  action  is  not  brought  for  the  neglect  of  any  rp^^^^  muntci- 
duty  imposed  on  the  defendants  by  statute,  but  for  the  wrong-    ^^"^  ^' 
f ul  act  of  dismissing  the  plaintiff  from  the  office  to  which  he      land. 
had  been  appointed.     For  such  an  act,  I  think  it  may  be    ^ji^;^^,  j^ 

inferred  that,  in  the  opinion  of  Gray,  C.  J.,  in  the  case  of  Hill      

V.  The  City  of  Boston  (mpra),  a  quasi  Corporation  might  be 
liable. 

In  Dillon  on  Municipal  Corporations,  sec.  9G6,  it  is  said : 
*'  As  respects  Municipal  corporations  proper,  whether  specially 
<^hartered  or  voluntarily  organizing  under  general  Acts,  it  is, 
we  think,  universally  considered,  even  in  the  absence  of  a 
statute  giving  the  action,  that  they  are  liable  for  acts  of  mis- 
feasance positively  injurious  to  individuals,  done  by  their 
authorized  agents  or  officers  in  the  course  of  the  performance 
of  corporate  powers  constitutionally  conferred,  or  in  the  execu- 
tion of  corporate  duties." 

Again,  in  sec.  968,  it  is  said :  "  The  rule  of  law  is  a  general 
one,  that  the  superior  or  employer  must  answer  civilly  for  the 
negligenoe  or  want  of  skill  of  his  agent  or  servant  in  the 
course  or  line  of  his  employment,  by  which  another  is  injured. 
Municipal  corporations,  under  the  conditions  herein  stated, 
fall  under  the  operation  of  this  rule  of  law,  and  are  liable 
accordingly  to  civil  actions  for  damages  when  the  requisite 
elements  of  liability  co-exist  To  create  such  a  liability,  it  is 
fundamentally  necessary  that  the  act  done  which  is  injurious 
to  others,  must  be  within  the  scope  of  the  corporate  powers,  as 
prescribed  by  charter  or  positive  enactment  (the  extent  of  which 
powers  all  persons  are  bound  at  their  peril  to  know) ;  in  other 
words,  it  must  not  be  vZtra  vires  in  the  sense  that  it  is  not 
within  the  power  or  authority  of  the  corporation  to  act  in 
reference  to  it  under  any  circumstances.  If  the  act  complained 
of  lies  wholly  outside  of  the  general  or  special  powers  of  the 
corporation  as  conferred  in  its  charter  or  by  statute,  the 
corporation  can  in  no  event  be  liable,  whether  it  directly  com- 
manded the  performance  of  the  act,  or  whether  it  be  done  by 
its  officers  without  its  express  command;  for  a  corporation 
cannot,  of  course,  be  impliedly  liable  to  a  greater  extent  than 

Vo^.  XXIX,  N.  B.  Beports.  17 
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^889.       it  could  make  itself  by  express  corporate  vote  or  action.  •  •  • 

Gallagher  Such  are  the  general  principles  of  law,  concerning  which  there 

The  Mukici-  ^  ^^  disagreement ;  but  when  we  come  to  their  application, 

^rnr  of   considerable  difference  of  opinion  will  be  found  as  to  what  acts 

LAKD.      are  and  what  are  not  uUra  vires,  and  what  powers  and  duties 
AUe^.  J.    ^^^  within  the  meaning  of  the  rule,  as  stated,  corporate  powers 

—  and  duties ;  for  if  the  duty,  though  devolved  by  law  upon  an 
officer  elected  or  appointed  by  the  corporation,  is  not  a  cor- 
porate duty,  the  officers  of  the  corporation  in  performing  it, 
do  not  act  for  the  corporation,  and  hence  the  corporation  is 
not  responsible  (unless  expressly  declared  to  be  by  statute)  for 
the  omission  to  perform  it,  or  for  the  manner  in  which  it  is 
performed.'' 

In  sec  969  it  is  said —  "  The  principle  that  a  municipal  cor- 
poration is  bound  by  the  acts  of  its  officers  only  when  within 
the  charter  or  scope  of  their  powers,  and  that  acts  wholly  out- 
side of  the  powers  of  the  corporation,  or  of  the  officers  appoint- 
ed to  act  for  it,  are  void  as  respects  the  corporation,  is  vital ; 
and  the  opposite  doctrine  has  no  support  in  reason,  and  very 
little,  if  any,  in  the  judgments  of  the  courts." 

Assuming  that  the  act  of  dismissing  the  plaintiff  was  within 
the  scope  of  the  powers  granted  to  the  County  Council  by  the 
Consol.  Stat.,  cap.  100, 1  should  have  no  doubt  that  this  action 
was  maintainable,  according  to  the  principles  laid  down  in 
Dillon,  as  well  as  in  the  case  of  The  Mersey  Docks  Trustees  v. 
Oibbs  (1). 

The  case  of  Mill  v.  Hawker  (2)  also  bears  on  this  point  It 
was  an  action  of  trespass  against  the  members  of  a  highway 
board  and  their  surveyor,  for  unlawfully  entering  on  the  plain- 
tiff's land  and  breaking  down  a  gate,  claiming  that  there  was 
a  highway  through  the  land,  but  of  which  there  was  no  evi- 
dence. One  question  was  whether  the  members  of  the  board 
were  personally  liable,  they  being  a  corporate  body.  Pigott 
and  Cleasby,  BB.,  held  that  the  members  who  voted  for  the 
resolution  to  enter  on  the  plaintiff's  land  were  individually 
liable,  it  not  being  an  act  which  the  corporate  body  was  by 
law  authorized  to  do ;  but  Kelly,  C.  B.,  was  of  a  different  opin- 
ion, and  said  that  the  resolution  to  enter  on  the  land  was  a 

(l)L.  R.  1  H.  L.  Oa  a)I<-  R-  9  Exolt-  809. 
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corporate  act,  done  at  a  corporate  meeting   convened  and  held       1S89. 
in  strict  conformity  to  the  Act  of  Parliament;  and  that  it  was  Gallagher 
settled  law  that  no  action  would  lie  against  the  individual  rp^^  munici* 
members  of   a  corporation  for  a  corporate  act  done  by  the    palityof 
corporation  in  its  corporate  capacity,  unless  the  act  was  ma-      l^nd?^* 
liciously  done  by  the  individuals  charged,  and  the  corporate    j^y{^^  , 
name  was  used  as  a  mere  color  for  the  malicious  act,  or       -^ 
unless  the  act  was  vltra  vires,  and  was  not,  and  could  not  be 
in  contemplation  of  law  a  corporate  act  at  all.    And  after 
referring  to  several  cases  bearing  on  the  subject.  His  Lordship 
added,  that  he  could  not  doubt  that  the  action  ought  to  have 
been  brought  against  the  board,  and  that  all  the  decisions 
were  uniform  to  show  that  it  would  have  been  maintainable. 

The  case  was  appealed  to  the  Exchequer  Chamber  (1),  and 
the  judgment  of  the  Court  below  affirmed  on  the  ground  that 
the  surveyor  at  all  events  was  liable ;  without  expressing  any 
opinion  as  to  the  liability  of  the  members  of  the  board,  which, 
Blackburn,  J.,  said,  was  a  question  of  considerable  importance 
and  great  difficulty,  and  which  it  was  not  then  necessary  to 
decide.    The  other  Judges  were  of  the  same  opinion. 

There  evidently  was  a  good  deal  of  doubt  in  the  minds  of 
some  of  the  Judges,  as  to  the  correctness  of  the  decision  of  the 
majority  of  the  Court  of  Exchequer  that  the  action  was  prop- 
erly brought  against  the  members  of  the  highway  board  indi- 
vidually, and  that  the  corporation  was  not  liable.  Subject  to 
the  doubt  thrown  upon  it  in  the  Exchequer  Chamber,  it  is  a 
decision  that  the  act  of  the  members  of  the  board  who  con- 
curred in  the  resolution  to  enter  on  the  Plaintiff's  land,  was 
vltra  vi/resy  and  not  a  corporate  act,  and  therefore  the  board 
was  not  liable. 

It  was  contended  on  the  part  of  the  defendants  in  the  pres- 
ent case,  that  the  County  Council  had  exceeded  its  authority  in 
dismissing  the  plaintiff,  and  therefore  the  defendants  were  not 
liable ;  that  the  liability,  if  any,  would  be  upon  those  members 
of  the  Council  who  voted  for  the  plaintiff's  dismissal. 

In  considering  this  question,  it  will  be  proper  to  refer  to  the 
powers  and  duties  of  Municipalities  under  the  act  incorporating 
them. 

(1)  L.  B.  10  Ezoh.  02. 
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1889.  The  defendants  were  incorporated  under  cap.  99  of  the  Con- 

Gallagher  solidated  Statutes,  the  2nd  section  of  which  declares  that  the 

The  MuNici-'^^^P^y^'^  ^^  every  county  in  the  Province,  not  already  incor- 

PALiTY  OF    poi-ated,  shall  be  a  body  politic  and  corporate ;  and,  by  sec.  3, 

LAND.       ^^^^  t^®  name  of  every  body  corporate  created  under  the  chap- 

AiieTc  J     ^^*  ^^^^^  ^  *  ^^^  Municipality  of  ;  and  that  such 

— ^       corporate  bodies  shall  have,  and  be  subject  to  all  the  powers, 

rights,  duties  and  liabilities  made  incident  to  a  corporation! 

subject  to  the  provisions  thereafter  mentioned. 

The  5th  section  declares  that  in  each  county  there  shall  be  a 
County  Council,  which  shall  exercise  all  the  powers  of  the 
body  corporate. 

The  127th  sec,  relating  to  rights  of  action  and  remedies  for 
and  against  Municipalities,  has  no  application  to  this  case. 

The  Valuators  for  each  county  are  appointed  by  the  County 
Council  under  sec.  35  of  cap.  100,  which  directs  that  they  shall 
continue  in  oiBce  for  three  years ;  and  that  a  person  appointed 
to  fill  a  vacancy  by  death,  resignation  or  otherwise,  shall  hold 
office  during  the  residue  of  the  term. 

If  the  Council  in  dismissing  the  plaintiff  were  acting  within 
the  scope  of  their  power,  the  Municipality  is  liable,  and  this 
action  is  properly  brought,  because,  in  that  case  the  Council 
would  represent  the  Municipality.  But  that  question  having 
been  determined  adversely  to  the  Council  by  the  judgment  of 
this  Court  on  the  application  for  a  certiorari  in  Ux  parte  OaX- 
lagher  (1),  it  seems  to  me  that,  according  to  the  rules  of  law 
previously  stated  as  applicable  to  municipal  corporations,  the 
defendants  are  not  liable  for  the  act  of  the  Council,  as  set  out 
in  the  first  count  of  the  declaration. 

The  case  of  Poulton  v.  London  amd  South  Western  Mail- 
way  Co.  (2),  though  not  a  suit  against  a  Municipal  Corporation, 
is,  nevertheless,  applicable  to  the  present  question.  There  the 
action  was  brought  for  detaining  the  plaintiff  in  custody  until 
he  paid  for  the  carriage  of  a  horse  by  the  railway;  and  the 
question  was  whether  the  company  was  liable  for  the  wrongful 
act  of  its  servant  in  so  detaining  the  plaintiff  —  the  company 
having  power  to  apprehend  a  person  travelling  on  the  railway 
without  having  paid  his  fare,  but  only  power  to  detain  goods 

(1)26  N.  B.  Rop.  78.  (i)  L.  R.  S  Q-  R  6M. 
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until  their  carriage  was  paid.    It  was  held  that  the  company       ^^^' 


PALITY  OF 

WSSTMOR- 

LAND. 

Allen,  C.  J. 


was  not  liable,  there  being  no  implied  authority  to  the  servant  Gallagher 
to  do  what  the   company  could  not  do,  and,  therefore,  hisrpg^  Munici- 
detaining  the  plaintiff  was  not  an  act  within  the  scope  of  his 
authority;  but,  on  the  contrary,  "completely  out  of  the  scope 
of  his  authority." 

I  therefore  think  the  first  count  is  demurrable. 

I  think  the  second  count  states  a  sufficient  cause  of  action. 

It  alleges  that  the  plaintiff  was  one  of  the  valuators  for  the 
county,  duly  appointed  by  the  County  Council  for  the  three 
years  next  following  the  24th  January,  1885,  and  thereupon  it 
became  the  duty  of  the  defendants  to  permit  him  and  the 
other  valuators  of  the  county  to  make  a  valuation  of  the 
property  and  income  in  the  several  parishes  of  the  county  in 
the  year,  1886,  as  provided  by  law ;  and  though  the  plaintiff 
was  ready  and  willing  to  proceed  with  the  valuation,  with  the 
other  valuators,  in  the  last  mentioned  year,  for  the  perform- 
ance of  which  large  fees  and  emoluments  would  have  accrued 
to  him,  yet  the  defendants  wrongfully  and  illegally  interfered 
with  and  prevented  him  from  acting  in  such  valuation,  and 
illegally  and  improperly  discharged  and  dismissed  him  from 
his  said  office,  whereby  he  not  only  lost  and  was  deprived  of 
the  profits  and  emoluments  of  the  said  office,  but  was  put  to 
large  costs  and  expenses,  etc. 

The  grounds  of  demurrer  to  this  count  were  substantially 
the  same  as  those  to  the  first  count,  the  only  material  difier- 
ence  being  that  one  of  the  objections  to  this  count  is  that  the 
action  will  not  lie  without  malice,  and  that  none  is  alleged.  I 
refer  to  what  I  have  already  said  on  that  point  when  consider- 
ing the  first  count. 

Some  of  the  objections  to  this  count  assume  that  it  states 
the  ground  on  which  the  Council  dismissed  the  plaintiff,  as  in 
the  first  count;  whereas  it  does  nothing  of  the  kind,  but 
merely  alleges  that  the  Council  wrongfully  and  illegally  dis- 
missed him,  without  assigning  any  ground;  and  some  of  the 
objections  state  as  facts  matters  which  could  only  properly  be 
stated  in  a  plea.  I  refer  particularly  to  the  fifth  and  ninth 
objections. 

The  third  objection   is    stated   hypothetically.      There  is 
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^^^'       nothing  in  the  count  to  enable  the  Court  to  say  whether  the 
Gallaohek  Council,  in    di^miscdng    the    plaintiff,    acted    unlawfully  or 
The  MuKici-^^'^^^^^^^y-     ^  think  such  aground  of  demurrer  should  not 
TAUTY  or   have  been  stated.    , 

LAND.  The  fourth  objection  is  too  general.    The  defendants  may, 

AiieTc  J.    ^^  ™®y  ^^^*  ^  liable  for  the  acts  of  the  Council.    That  must 
— ^       depend  altogether  upon  the  character  of  their  acts. 

The  fifth  objection  is  quite  inapplicable  to  the  second  counts 
which  states  nothing  about  any  proceedings  or  resolutions  of 
the  Council,  or  the  cause  for  which  the  plaintiff  was  removed. 

The  sixth  and  seventh  objections  seek  to  raise  the  point 
which  was  practically  decided  in  Ex  parte  OaUagher.  If  the 
Council  dismissed  the  plaintiff  because  he  ceased  to  possess 
certain  property  qualifications,  the  defendants  should  have 
pleaded  the  fact.  It  does  not  appear  by  this  count  of  the 
declaration  why  they  dismissed  him. 

The  eighth  objection  does  not  rthow  any  ground  of  demurrer. 
How  can  the  Court  say,  from  anything  which  appears  on  the 
face  of  the  count,  whether  the  Council,  in  dismissing  the 
plaintiff,  was  acting  in  reference  to  a  matter  within  its  juris- 
diction or  not  ? 

So,  with  respect  to  the  ninth  objection.  The  Court  is  asked, 
without  having  the  facts  before  them  showing  the  grounds 
of  the  plaintiff's  dismissal,  to  say  whether  the  Council  acted 
ultra  vires  in  the  matter, 

I  therefore  think  the  demurrer  to  the  second  count  entirely 
fails. 

The  third  count  stated  that  the  plaintiff  and  one  Patrick 
Hebert  were  Valuators  for  the  County  of  Westmorland,  and 
duly  qualified  to  act  as  such ;  and  it  was  their  duty  as  such 
valuators  to  make  a  valuation  of  the  property  and  income  in 
the  several  parishes,  and  for  that  purpose  to  furnish  the 
assessors  of  mtes  of  the  several  towns  and  parishes  of  the 
county  liable  to  be  rated  for  county  purposes  with  schedules 
or  forms  to  be  filled  up,  as  provided  by  statute ;  which  duty 
and  labor  the  plaintiff  and  the  said  Herbert,  as  such  valuators, 
did  duly  perform,  and  did  deliver  such  forms  to  the  said 
assessors ;  and  it  was  the  duty  of  the  assessors,  on  i-eceiving 
such  forms,  to  ascertain  the  names  of  all  persons  liable  to  be 
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rated,  and  their  taxable  property  and  income,  and  to  fill  in       ^^^* 
such  forms  and  return  them  to  the  plaintiff  and  Hebert,  where-  Galiaoher 
upon  it  was  their  duty,  as  such  valuators,  to  revise  the  said  j^^  munici- 
schedule  and  make  up  a  list  of  the  persons  liable  to  be  rated ;   ^^^^  ^' 
for  which  duties  and  services  the  plaintiff  was  entitled  to  be      land. 
paid  a  reasonable  remuneration ;  yet  the  defendants  wrong-    AiienTc.  j. 

fully,  wilfully  and  unlawfully  instructed  the  assessors  not  to       

fill  up  the  said  forms  and  return  them  to  the  plaintiff  and 
Hebert,  in  consequence  of  which  the  assessors  did  not  fill  up 
and  return  the  said  lists,  but  refused  so  to  do ;  whereby  the 
plaintiff  and  Hebert  were  hindered  and  prevented  from  per- 
forming their  duties  in  that  behalf,  and  tlie  plaintiff  lost,  and 
was  deprived  of,  certain  fees  and  dues  for  his  labor,  and  was 
prevented  from  earning  compensation  and  reward  for  his 
services  as  valuator. 

The  grounds  of  objection  to  this  count  are  : 

1.  That  two  valuators  cannot  act ;  and,  therefore,  that  the 
refusal  of  the  assessors  to  act  on  these  notices  did  not  consti- 
tute a  cause  of  action. 

2.  That  in  order  to  act  at  all,  the  Board  of  Valuators  must 
be  full 

3.  That  no  valuation  was  made  within  the  meaning  of  the 
act,  and  therefore  the  plaintiff  was  not  entitled  to  claim  com- 
pensation. That  any  claim  for  compensation  should  have  been 
under  sec.  104  of  cap.  101  Consolidated  Statutes. 

There  were  four  other  objections,  similar  to  some  of  the  ob- 
jections to  the  second  count,  which  have  been  disposed  of. 

It  IS  consistent  with  the  statement  in  this  count  that  the 
Board  of  Valuators  was  never  complete ;  or  if  it  was,  that  one 
of  the  members  had  resigned  or  died,  and  that  the  board  was 
not  full  at  the  time  the  plaintiff  and  Hebert  delivered  the 
schedule  to  the  assessors.  If  the  Board  was  full,  a  majority 
could  act  under  the  authority  given  by  the  Consol.  Stat.  cap. 
118,  sec.  1,  sub-sec.  3 ;  but  the  count  does  not  show  that  there 
was  a  full  board  at  the  time  referred  to.  I  think  there  must 
be  judgment  for  the  defendants  on  the  demurrer  to  this  count 

The  fourth  count  stated,  that  in  consideration  that  the  plain- 
tiff, being  duly  qualified  in  that  behalf,  at  the  special  instance 
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1889.       arid  request  of  the  defendants,  would  enter  into  their  service 

Gallagher  as  a  Valuator  of  the  County  of  Westmorland,  and  serve  them 

The  Munici-  '^^  three  years,  from  the  24th  January,  1885,  in  that  capacity, 

PALiTY  OF    for  certain  reasonable  remuneration,  to  be  paid  by  the  dofend- 
Wbstmor- 
LAND.       ants  therefor,  the  defendants  promised  the  plaintiff  to  retain 

AiieiTc^  J.    ^^™  ^^  ^^^^  capacity  during  the  said  three  years,  and  to  permit 

him  to  discharge  the  duties  thereof,  and  to  make  the  valuation 

contemplated  by  law ;  that  the  plaintiff  entered  into  the  ser- 
vice of  the  defendants  as  such  valuator  on  the  said  terms,  and 
continued  therein  for  a  part  of  the  said  term  of  three  years,  to 
wit :  till  the  22nd  January,  1886,  and  until  the  breach  of  the 
said  agreement,  and  was  always  ready  and  willing  to  continue 
in  the  said  service  during  the  remainder  of  the  said  term  ;  that 
all  conditions  were  fulfilled,  and  all  things  happened,  and  all 
times  elapsed  to  enable  the  plaintiff  to  hold  the  office  and  to 
discharge  the  duties  thereof,  and  to  earn  the  fees  and  emolu- 
ments thereof ;  yet  the  defendants,  long  before  the  expiration 
of  the  term  of  three  years,  to  wit,  on  the  22nd  January,  1886, 
wrongfully,  illegally,  wilfully  and  maliciously  dismissed  the 
plaintiff  from  the  said  service,  and  refused  to  retain  him  for 
the  remainder  of  the  said  term,  or  to  permit  him  to  perform 
the  duties  of  valuator :  whereby  the.  plaintiff  lost  and  was  de- 
prived of  the  wages  and  profits,  etc.,  and  was  forced  and  obliged 
to  pay  out  large  sums  of  money,  etc. 

The  substantial  ground  of  demurrer  to  this  count  is,  that  the 
defendants  could  not  lawfully  contract  with  the  plaintiff,  as 
alleged  ;  that  he  could  only  become  a  valu&tor  by  appointment 
of  the  Council,  under  the  statute,  and  be  entitled  to  the  remu- 
neration thereby  allowed. 

As  the  defendants  have,  by  cap.  99,  all  the  rights  and  powers 
of  corporations,  I  am  not  prepared  to  say  that  they  could  not 
legally  enter  into  a  contract  with  persons  to  act  as  valuators,, 
provided  the  contract  contained  nothing  inconsistent  with  the 
provisions  of  cap.  100. 

I  do  not  dispute  the  law  as  stated  in  Dillon  on  Corporations,, 
sec.  230,  referred  to  by  my  brother  Tuck,  that  where  the  char- 
ter of  a  corporation  provides  a  particular  mode  of  compensa* 
tion  for  its  officers,  there  is  no  implied  obligation  to  compensate 
them  in  any  other  way.    But  I  think  this  count  does  not  state 
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any  contract  at  variance  with  that  principle.    It  states  a  con-       1889. 
tract  to  employ  the  plaintiff  as  valuator  for  three  years,  *'  for  Gallagher 
certain  reasonable  reward  to  be  paid  to  him  therefor"  —  sub-j^^  Muxici- 
stantially  the  language  of  sec.  104,  relating  to  the  compensa-    pality  of 
tion  of  the  valuators  and  other  officers  of  the  municipality.       i^and. 
Unless  those  words  make  it  so,  there  is  nothing  at  variance    ^j,^^  j 
with  the  statute  authorizing  the  Council  to  appoint  valuators,       -— 
or  with  their  mode  of  compensation. 

Whether  the  defendants  are  responsible  or  not  for  the  act  of 
the  Council  in  dismissing  the  plaintiff,  does  not  properly  arise 
on  this  demurrer,  as  the  count  does  not  state  the  ground  on 
which  the  plaintiff  was  dismissed. 

I  think,  with  some  doubt,  that  the  plaintiff  is  entitled  to 
judgment  on  this  demurrer. 

Coming  now  to  the  pleas.  I  think  they  are  all  bad,  with 
the  exception  of  the  6th,  9th  and  16th,  which  I  am  inclined  to 
think  are  sufficient. 

Several  of  the  pleas  raise,  in  different  language,  the  ques- 
tion which  the  Court  has  already  decided :  viz.,  that  the  plain- 
tiff did  not  become  disqualified  as  a  valuator  by  ceasing,  after 
his  appointment,  to  possess  the  property  qualification  which 
he  had  at  that  time ;  in  other  words,  that  having  been  legally 
appointed,  he  was  entitled  by  sec  35  of  cap.  100  of  the  Con- 
solidated Statutes  to  hold  the  office  for  three  years. 

Others  of  the  pleas  allege,  generally,  that  the  plaintiff  had 
become  disqualified  to  hold  the  office  (without  stating  in  what 
manner  he  became  so),  and,  therefore,  the  Council  dismissed 
him.    I  think  such  pleas  are  bad. 

The  pleas  alleging  that  the  plaintiff  held  the  office  during 
the  pleasure  of  the  Council,  and  that  they  signified  their 
pleasure  that  he  should  no  longer  hold  it,  and  thereupon  they 
removed  him,  involve  the  question  as  to  his  right  to  hold  the 
office  for  three  years. 

There  may  be  some  doubt  as  to  the  sufficiency  of  the  sixth 
plea  to  the  first  count,  viz.,  that  the  defendants  did  not  dismiss 
and  remove  the  plaintiff  from  the  office  of  valuator,  as  alleged; 
because,  while  it  professes  to  answer  the  whole  count,  it  does 
not  deny  the  passing  of  the  resolutions  by  the  Council,  declar- 
ing that  the  plaintiff  had  become  disqualified  and  should  be 
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18S9.       removed,  and  the  resolution  appointing  another  person  in  his 
Gallagher  place.    Also,  that  the  plea  should  have  been  confined  to  that 
The  Munici-  P^^  ^^  ^^^  count  which  alleged  that  the  defendants  dismissed 
PALiTYOF    the  plaintiff 

L^D.  '  This  plea,  if  it  is  good,  in  effect  denies  the  passing  of  the 
^^jj^^  J  resolutions.  I  think,  however,  that  it  may  be  embarrassing, 
-^  and  probably  might  be  struck  out  under  sec  88  of  cap.  37 
Con.  Stat.;  but  I  doubt  whether  it  is  bad  on  general  demurrer. 
It  is,  perhaps,  bad,  as  amounting  to  the  general  issue ;  but  it 
was  not  objected  to  on  that  ground.  It  might  have  been  the 
ground  of  an  application  to  a  Judge  under  that  section  of  cap, 
37  to  have  the  plea  struck  out,  and  the  general  issue  entered 
instead  of  it,  if  that  would  be  any  advantage  to  the  plaintifi. 
Steph.  PL  (7th  ed.)  139 ;  373 ;  BuUen  &  Leake's  PI.  461. 

The  ninth  plea,  pleaded  to  the  second  count,  is  similar  to  the 
sixth  plea  above  stated  ;  but  the  language  of  the  first  and  sec- 
ond counts  is  quite  different  in  the  statement  of  the  cause  of 
action.  The  gist  of  the  alleged  offence  in  the  second  count 
(as  indeed  it  is  in  the  first  count)  is  the  dismissal  of  the  plain- 
tiff from  office,  whereby  he  was  prevented  from  acting  as  a 
valuator.  The  pica  denies  that  the  defendants  dismissed  him 
as  alleged,  which  is  the  fact  to  be  decided. 

The  objections  to  this  plea  are  substantially  the  same  as 
those  to  the  sixth  plea.  The  dismissal  from  office  is  the  grava- 
men of  the  charge.  The  preventing  the  plaintiff  from  acting 
as  valuator  is  mere  matter  of  aggravation,  or  consequential 
damage,  and  does  not  require  a  specific  answer.  Steph.  PI.  193. 
I  think  the  plea  is  sufficient. 

The  remarks  made  upon  the  sixth  plea  as  amounting  to  the 
general  issue  will  also  be  applicable  to  this  plea. 

I  also  think  the  sixteenth  plea  is  good.  It  states  that  at 
the  time  mentioned  in  the  third  count  there  were  only  two 
Valuators  for  the  county  —  the  third  Valuator  having  resigned 
—  in  consequence  of  which  the  assessors  refused  to  fill  up  and 
return  the  lists,  as  alleged. 

As  already  stated,  in  considering  the  demurrer  to  the  third 
count,  I  think  that  two  Valuators  had  no  power  to  act  unless 
the  board  was  full.  Where  that  is  the  case,  a  majority  can 
act;  but  there  must  be  three  capable  of  acting. 
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In  my  opinion  the  plaintiff  is  entitled  to  judgment  on  the        ^889. 
demurrers  to  the  second  and  fourth  counts  of  the  declaration,  Gallagher 
and  the  defendants  are  entitled  to  judgment  on  the  demurrers  rp,^^  Mukici- 
to  the  other  two  counts ;  but  in  the  opinion  of  the  majority  of    paltty  op 
the  court  the  plaintiff  is  entitled  to  judgment  on  the  first,  sec-      land. 
ond  and  fourth  counts,  and  the   defendants  are  entitled  to 
judgment  on  the  third  count 

Each  party  to  have  leave  to  amend  on  the  usual  terms. 

Fbaser,  J.,  was  of  opinion  that  the  plaintiff  was  entitled  to 
judgment  on  the  demurrers  to  the  first,  second  and  fourth 
•counts  of  the  declaration,  and  to  the  second,  third,  fourth,  fifth, 
tenth,  eleventh,  twelfth  and  thirteenth  pleas;  and  that  the 
defendants  were  entitled  to  judgment  on  the  demurrers  to  the 
third  count  of  the  declaration,  and  to  the  sixth,  ninth  and 
:sixteenth  pleas. 

Wetmore,  J.,  took  no  part. 

JudgTrv&nt  for  plai/ntif  on  the  first,  second  cmd 
fourth  courUs,  and  on  second,  third,  fourth^ 
fifth,  tenth,  eleventh,  twelfth  and  thirteenth 
pleas  ;  and  for  defendants  on  the  third  cownt, 
and  on  sixth,  ninth  and  sixteenth  pleas.  Both 
parties  to  have  leave  to  amend  on  payment  of 
costs. 
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1890.  SMITH,  Appellant,  and  BUCK,  Respondent. 


Mays, 


Canaol,  Stat.,  cap.  Ill  —  Dog  killing  sheep  —  Action  against  owner 

—  Scienter. 

In  an  action  under  Consol.  Stat.,  cap.  Ill,  against  the  owner  of  a  dog  for  kill* 
ing  a  sheep,  it  is  not  necessary  to  allege  a  scienter. 

This  was  an  appeal  from  a  decision  of  the  Judge  of  the 
Carleton  County  Court  allowing  a  demurrer  to  the  writ  The 
action  was  to  recover  damages  under  cap.  Ill,  Consol.  Stat,  for 
the  killing  of  the  plaintiff's  sheep  by  a  dog  owned  by  the  de- 
fendant. The  writ  was  demurred  to  on  the  ground  that  a 
scienter  was  not  alleged. 

April  12, 1890.  J.  A.  VanWart  argued  in  support  of  th^ 
appeal,  and 

A.  B.  CoTvnell,  contra. 

Cur.  adv.  vult 

The  following  judgment  was  now  delivered : 

Sir  John  C.  Allen,  C.  J.  I  think  the  appeal  should  be 
allowed  in  this  case. 

If  it  is  necessary  to  allege  a  scienter  in  an  action  for  damages 
in  this  Province  against  the  owner  of  a  dog  which  had  maimed 
or  killed  a  sheep,  I  do  not  see  why  the  Act  8  Geo.  4,  cap.  18 
(of  which  cap.  Ill  of  the  Consol.  Stat  is  substantially  a  re- 
enactment)  was  passed,  as  the  common  law  already  gave  a 
remedy  to  a  person  whose  sheep  were  killed,  if  the  owner  of 
the  dog  knew  of  his  mischievous  propensity.  See  2  Chit 
PI  (6th  ed.),  401-2;  Bui  &  Lea.  PI.  367. 

The  first  section  of  cap.  Ill  declares  that  if  any  dog  shall 
maim  or  kill  a  sheep  or  lamb,  the  owner  of  the  dog,  upon  con- 
viction before  a  Justice,  shall  cause  the  dog  to  be  immediately 
killed. 

Sec.  2  enacts  that  *'  the  owner  of  any  sheep  or  lamb  so 
maimed  or  killed,  may  recover  the  damage   sustained  from 
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the  owner  of  the  dog,  •  *  *  before  any  Court  of  competent       ^^^' 
jurisdiction,  with  costs."  Smith 

This  enactment  does  not  differ  materially  from  cap.  214  of      bttck. 
the  Kevised  Statutes  of  Ontario,  under  which  Beg,  v.  Perrin  (1)    ^^^^  j 

was  decided,  and  where  it  was  held  that  in  a  prosecution       

against  the  owner  of  a  dog  which  killed  sheep,  it  was  not 
necessary  to  prove  that  the  dog  had  a  propensity  to  kill  or 
injure  sheep. 

In  giving  judgment  in  that  case,  Armour,  C.  J.,  said  that 
section  15  of  the  Ontario  Act  (which  uses  substantially  the 
same  words  as  section  2  of  our  Act)  was  clearly  not  confined 
to  damage  occasioned  by  a  dog  that  had  a  propensity  to  kill 
or  injure  sheep,  but  extended  also  to  damage  occasioned  by  a 
dog  that  had  for  the  first  time  killed  or  injured  sheep. 

Similar  language  may  be  applied  to  the  second  section  of 
our  Act,  which  gives  the  owner  of  a  sheep  maimed  or  killed  by 
any  dog,  a  remedy  against  the  owner  of  the  dog  for  the  dam- 
age sustained.  There  is  nothing  in  the  section  limiting  the 
remedy  to  cases  where  the  dog  had  previously  maimed  or  killed 
«heep. 

It  was  argued  in  this  case  in  support  of  the  demurrer,  that 
it  was  necessary  to  allege  a  scienter.  That  by  an  English  Act, 
28  &  29  Vic  cap.  60,  relating  to  injuries  done  to  sheep  and 
cattle  by  dogs,  and  also  by  the  Ontario  statute  referred  to,  it 
was  expressly  provided  that  it  should  not  be  necessary  for  the 
party  claiming  damages  to  shew  a  previous  mischievous  pro- 
pensity in  the  dog,  or  the  owner's  knowledge  of  it ;  and  that 
the  omission  of  any  such  provision  in  our  Act,  shewed  that  the 
Legislature  did  not  intend  to  dispense  with  the  allegation  and 
proof  of  a  scienter.  A  similar  argument  was  used  in  Beg.  v. 
Ferrin  (stiprd);  bat  Armour,  C.  J.,  said  that  though  the  latter 
part  of  the  section  (15)  provided  that  the  aggrieved  party 
should  be  entitled  to  recover  damages,  whether  the  owner  or 
keeper  of  the  dog  knew,  or  did  not  know,  that  it  was  vicious 
or  accustomed  to  worry  sheep ;  that  provision  was  wholly  super- 
fluous, for  it  was  plain  from  what  preceded  the  provision,  that 
it  was  intended  that  the  owner  or  keeper  of  any  dog  should 
be  responsible  to  the  owner  of  any  sheep  killed  or  injured  by 

(1)  10  Ont  R.  446. 
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1890.  such  dog  for  the  damage  occasioned  thereby,  whether  8uch  dog 
Smith  had  or  had  not  a  propensity  to  kill  or  injure  sheep,  and  whether 
Buck.  ^^®  owner  or  keeper  of  such  dog  knew,  or  did  not  know  of  such 
its  propensity ;  and  that  it  could  not  be  contended  that  the 
introduction  of  that  provision  into  the  section  raised  any  impli- 
cation against  the  express  words  of  the  Act,  of  the  necessity  to 
establish  a  propensity  in  the  dog  to  kill  or  injure  sheep. 

Agreeing,  as  I  do  fully,  in  that  opinion,  I  think  no  inference 
can  be  drawn  from  the  omission  from  our  Act  of  a  clause 
similar  to  that  in  the  15th  sec.  of  the  Ontario  Act,  that  the 
Legislature  did  not  intend  to  relieve  the  plaintiff  in  an  action 
against  the  owner  of  a  dog  to  recover  damages  for  maiming  or 
killing  sheep,  from  proving  his  knowledge  of  the  vicious  pro- 
pensity of  the  dog.  I  draw  the  very  opposite  inference  from 
the  language  of  our  Act ;  and  think  that  the  intention  was  to 
enlarge  the  common  law  liability  of  the  owners  of  dogs»  and 
not  merely  to  declare  by  an  Act  of  the  Legislature,  what  was- 
the  law  already  as  regards  the  liability  of  the  owners  of  dogs* 
for  damage  done  by  them  to  sheep. 

Not  only  in  this  Province,  but  in  other  Provinces  of  the 
Dominion,  and  in  many  parts  of  the  United  States  (probably 
before  the  Bevolution),  has  it  been  considered  necessary  ia 
make  some  special  provision  for  the  protection  of  sheep  against 
dogs:  owing,  no  doubt,  to  the  comparatively  uncultivated  state 
of  the  country,  and  the  unprotected  condition  of  sheep  during 
the  summer. 

It  is  laid  down  in  Sherman  &  Bedfield  on  Negligence,  sec. 
202,  that  in  consequence  of  the  prevalent  disposition  of  dogs  to 
worry  strange  sheep,  and  the  great  difficulty  of  proving  the 
habits  of  particular  dogs,  the  Legislatures  of  many  of  the 
States  have  adopted  an  exception  to  the  general  rule  upon* 
this  subject,  and  have  made  every  owner  of  a  dog  liable  for 
the  killing  or  wounding  of  a  sheep  by  such  dog,  without 
regard  to  the  owner's  knowledge  concerning  the  habits  of  the 
dog. 

A  number  of  the  States  are  named  in  which  such  provisiona 
are  made ;  and  generally  they  are,  in  substance,  the  same  as 
the  provision  of  our  statute, 

I  think  the  appeal  should  be  allowed,  with  costs,  and  that 
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the  case  be  sent  back  to  the  County  Court  with  directions  to       ^^<^' 
enter  judgment  for  the  plaintiff  on  the  demurrer,  with  costs.  Sioth 


Wetmore,  Palmer,  King  and  Tuck,  JJ.,  concurred. 
Fraser,  J.,  not  having  heard  the  argument,  took  no  part. 

Appeal  (Mowed  with  coats. 


Fisheriet  Act  (B,  S.  C,  c.  9S)  —  Conviction  /or  Jishing  salmon  duT" 
%ng  close  season  —  Evidence —  Appeal  to. Minister —  Certiorari. 

In  order  to  oonyiot  a  penon  of  iUegal  fishing  for  salmon  under  sec.  8  of  The 
Fisheries  Act  (Rev.  Stat.  Can.,  c.  95),  it  is  not  sufiScient  that  the  defendant 
had  in  his  possession  a  salmon  during  the  prohibited  season.  There  must  be 
some  evidenoe  to  shew  when,  where,  and  in  what  manner  the  fish  had  been 
caught. 

Sec.  18,  sub-sec  fi,  of  the  Act  does  not  take  away  the  right  of  certiorari. 

February  4, 1890.  Jordan  shewed  cause  against  an  order  nisi 
for  a  certioTaH,  granted  by  His  Honor  Mr.  Justice  Fraser  to 
remove  a  conviction  of  one  Benjamin  Eelly,  for  an  offence  under 
section  8  of  The  Fisheries  Act  (Rev.  Stat  Can.  cap.  95). 

The  objection  is  that  there  is  no  evidence  to  show  that  the 
salmon  was  fished  for,  caught  or  killed  in  an  unlawful  manner 
during  the  close  season.  It  is  submitted  that  the  fact  of  having  a 
salmon  during  the  prohibited  season  is  prima  fade  evidence  of 
its  having  been  caught  at  a  time  and  in  a  manner  contrary  to 
law.  The  onvs  of  showing  that  the  fish  was  caught  at  a  legal 
time,  and  in  a  legal  manner,  was  on  the  defendant.  But  if  the 
defendant  was  wrongly  convicted,  he  should  have  availed  him- 
self of  the  remedy  provided  by  the  Act.  Sec.  18,  sub-sec.  6, 
provides  an  appeal  to  the  Minister  of  Marine  and  Fisheries 
by  petition. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  (Palmer  and  Fraser,  J  J.,  taking 
no  part)  was  now  delivered  by 

Tuck,  J.    The  defendant  was    convicted    before    George 


Buck. 
Allen,  C.  J. 


Ex  PARTE  BENJAMIN  KELLY.  1890. 


April  28. 


Digitized  by  VjOOQ IC 


272  NEW  BRUNSWICK  REPORTS.  [VOL. 


Kelly. 


^8^'  McKeas,  a  Justice  of  the  Peace  for  the  County  of  York,  for 
&s  parte  having  fished  for,  caught  or  killed  a  salmon,  contrary  to  the  pro- 
visions of  cap.  95,  sec.  8,  of  the  Revised  Statutes  of  Canada. 
This  section  enacts  that  salmon  shall  not  be  fished  for,  caught 
or  killed,  between  the  15th  day  of  August  and  the  1st  day  of 
March,  in  the  Provinces  of  New  Brunswick  and  Nova  Scotia 
There  was  no  evidence  when  the  fish  was  caught  or  killed,  but 
the  df^fendant  was  found  with  the  salmon  in  his  possession  on 
the  20th  day  of  August.  The  same  section  provides  that  it 
shall  be  lawful  to  fish  for,  catch  and  kill  salmon  with  a  rod 
and  line  in  the  manner  known  as  fly-surface-fishing,  between 
the  first  day  of  February  and  the  15th  day  of  September,  in 
the  Provinces  of  New  Brunswick  and  Nova  Scotia.  By  sec 
18,  sub-sec.  6  of  the  same  chapter,  an  appeal  is  given  to  per- 
sons aggrieved  by  any  such  conviction  by  petition  to  the  Min- 
ister of  Marine  and  Fisheries,  but  this  is  not  a  judicial  appeal. 

The  question  is,  can  the  conviction  be  sustained  when  there 
is  no  evidence  when,  oi  the  manner  in  which  the  salmon  was 
caught  ? 

In  the  absence  of  any  provision  in  the  Statute,  that  mere 
possession  of  a  salmon  during  the  prohibited  season,  is  suf- 
ficient to  warrant  a  magistrate  to  convict,  we  think  there  must 
be  some  evidence  to  shew  when  and  where  the  fish  had  been 
killed. 

In  the  absence  of  such  evidence  in  the  present  case«  the  rule 
must  be  absolute  for  a  oertiora/ri. 

Ride  absolute. 
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STEWART,  Appellant,  and  MUIRHEAD,  Rbspondrmt.  1890. 


3ill  of  Sale  of  engine  in  mill —  Substitution  qfnew/or  old  engine  — 
Bill  of  sale  to  vendor  of  new  engine  to  secure  purchase  money  — 
Knou^edge  qfgrcmtee  of  old  engine  —  Trover  for  old  engine^ainst 
vendor  of  new  engine  —  Estoppel — Correspondence  witli  view  to 
settlement  of  claim  —  Admissions  without  prejudice  — Bvidenoe, 

In  1884,  S.  held  a  re(|Utered  tnortoage  bill  of  sale  of  a  steam  engine  owned  and 
used  by  C.  in  his  milL  In  Aprii,  1887,  C.  purchased  another  engine  from  M., 
who  took  the  old  engine  in  part  payment,  and  a  bill  of  sale  of  the  new  engine 
as  security  for  the  balance.  The  new  engine  was  put  in  the  mill  and  the  old 
one  taken  out  and  sent  to  M.,  without  S/s  knowled|;e.  In  June,  1887,  S.  was 
told  by  C.  that  he  had  made  the  exchange  of  ennnes  with  M.,  to  which  S. 
made  no  ob|ectiOin.  The  mill  was  afterwards  l>umt,  whereupon  S.  took 
possession  of  the  new  engine,  claiming  it  under  his  bill  of  sale.  M.  also 
claimed  it  under  his  bill  of  sale.  After  some  correspondence  between  S.  and 
M.,  S.  paid  M.  the  amount  due  him  by  C,  and  M.  discharged  his  bill  of  sale. 

In  an  action  of  trover  by  S.  acainst  M.  for  the  old  engine : 

JIM  by  WxTMORB,  Kino  ana  Tvok,  JJ.,  1.  (Allvk,  O.J.,  and  Palmkb,  J., 
dissentinff),  That  8.  was  not  estopped  firom  claiming  the  old  engine  under  his 
bill  of  sale. 

-2.  That  the  correspondence  between  the  parties  with  a  view  to  a  settlement  was 
admissible,  there  being  no  express  or  implied  agreement  that  the  correspond- 
ence was  to  be  without  prejudice. 

This  was  an  appeal  from  the  Gloucester  County  Court. 

January  29, 1890.  Seely  argued  in  support  of  the  appeal 
and 

Geo.  F.  Qregory,  contra. 

The  material  facts  of  the  case  and  the  grounds  of  appeal  will 
Ije  found  fully  stated  in  the  judgments. 

Cur.  adv.  vult 
The  following  judgments  were  now  delivered : 

Tuck,  J.  This  is  an  appeal  from  the  County  Court  of 
'Gloucester.  At  the  trial  the  plaintiff  obtained  a  verdict,  which 
was  afterwards  set  aside  by  the  Judge  of  the  County  Court,  and 
a  new  trial  ordered  on  the  ground  of  the  improper  reception  of 
•evidence. 

The  action  is  in  trover  for  the  conversion  of  a  steam  engine 
4ind  shafting. 

Vol.  XXIX.,  N.  a  Reports.  18 


May  9, 
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^^^-    _     It  appears  from  the  evidence  that  Stewart  held  a  bill  of  sale 

Stewart    by  way  of  mortgage  of  a  certain  steam  enf^ine  and  shafting 

MuijrhAad.  *^^°^  J^^»  ^-  Carter,  dated  the  2nd  of  July,  1884,  and  filed  in 

,^^j      the  office  of  the  Registrar  of  Deeds  for  the  County  of  .Glouces- 

— ^  ■      ter,  on  the  4th  July,  1884. 

The  consideration  mentioned  in  the  bill  of  sale  was  $700, 
and  it  contained  a  proviso  that  on  payment  of  this  sum,  on 
the  1st  December,  1883,  the  mortgage  should  be  void,  but  on 
default  the  property  should  vest  absolutely  in  the  appellant 
Carter  made  default  in  payment  but  continued  in  possession  of 
the  engine  until  the  spring  of  1887.  This  was  a  Waterous 
engine,  and  was  used  for  the  purpose  of  running  a  mill  near 
Bathurst  This  mill  was  a  frame  building,  built  partly  on 
piles  and  partly  on  the  land.  It  contained  the  engine,  shaft- 
ing and  boiler,  planing  machine,  log  carriage  and  fixtures,  belt- 
ing, shingle  machine,  box  saws  and  fixtures.  The  engine  was 
bedded  in  the  earth  on  timber,  to  which  it  was  fastened  by 
bolts. 

In  the  spring  of  1887,  Muirhead  agreed  with  Carter  to 
make  for  him  a  more  powerful  engine,  called  in  the  evidence 
*'  the  new  machine/'  and  to  take  the  old  engine  and  shafting 
(conveyed  under  the  bill  of  sale  to  appellant)  in  part  payment 
of  the  new  engine.  Carter,  in  his  evidence,  says  that  he  saw 
Stewart  at  the  mill  once  when  he  was  putting  in  the  new  en- 
gine; that  it  was  about  the  10th  or  13th  of  June  that  he 
shipped  the  old  engine  to  Muirhead,  and  thinks  that  he  had 
put  in  the  new  engine  before  he  shipped  the  old  one.  That  it 
was  not  until  after  the  fire,  in  the  fall  of  1887,  that  he  had  any 
conversation  with  Stewart  in  regard  to  the  old  engine.  Stewart, 
in  his  evidence,  says  that  some  time  early  in  the  summer  of 
1887  —  June  or  July  —  he  knew  the  old  engine  was  gone. 
Having  gone  to  the  mill,  he  saw  the  new  engine,  and  asked 
Carter  where  he  got  it,  and  Carter  told  him  he  had  made  a 
trade  with  Muirhead.  This  was  all  the  conversation  he  had 
until  after  the  fire.  Whilst  the  negotiation  was  going  on,  Car- 
ter made  no  mention  to  Muirhead  of  the  bill  of  sale  to  Stewart. 
Carter  gave  the  respondent  promissory  notes  for  the  balance  of 
the  purchase  money,  and  to  secure  their  payment  gave  him  a 
bill  of  sale  of  the  new  engine.    In  November,  1887,  and  before 
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the  maturity  of  the  last  promissory  note  for  $184.50,  the  mill,       ^^^- 
containing  the  new  engine,  was  burnt,  whereupon  the  appellant    Stewabt 
took  the  remains  of  the  machinery,  including  remains  of  new  mutrhiad» 
engine,  into  his  possession.    A  few  days  after  the  fire  the  re-      i^~'j 

spondent  came  to  Bathurst,  and  claimed  the  remains  of  the       

new  engine  under  his  bill  of  sale.  He  was  accompanied  at  this 
time  by  Richard  A.  Lawlor,  his  solicitor,  who  conducted  nego* 
tiations  for  him  with  the  appellant 

Up  to  the  time  of  the  fire,  respondent  says  that  he  had  no 
notice  that  Stewart,  or  any  one  else,  had  any  claim  on  the 
engine.  After  the  fire,  there  were  at  least  two  attempts  made 
to  effect  a  settlement  between  appellant  and  respondent,  carried 
on  for  the  respondent,  chiefly  by  his  solicitor,  R.  A.  Lawlor. 
As  to  Lawlor's  power  to  act  for  him,  the  respondent  in  his  evi- 
dence says :  *'  After  the  fire,  I  had  some  negotiations  w^ith  Mr. 
Stewart  Mr.  Stewart  asked  me  what  I  would  give  for  the 
new  engine,  as  he  claimed  it  The  negotiations  were  throusfh 
myself,  Mr.  Lawlor,  and  correspondence  with  me ;  he  (Lawlor) 
told  me  he  had  letters  from  Mr.  Stewart,  and  communicated 
the  contents  to  me ;  did  not  ask  me  how  to  answer  it ;  he  had 
authority  to  correspond,  but  not  to  settle  anything.  He  says, 
also,  that  we  —  myself  and  Lawlor — told  Stewart  that  we 
would  take  away  the  new  engine  unless  it  was  paid  for.  I 
spoke  to  him  myself,  personally;  the  principal  conversation 
was  by  Mr.  Lawlor." 

No  settlement  having  been  made  and  acted  on,  eventually 
the  appellant  paid  the  respondent  the  amount  ($184.50)  of 
Carter's  note,  together  with  certain  costs,  and  took  a  discharge 
of  respondent's  bill  of  sale  on  the  new  engine.  Stewart  says 
that  they  accepted  his  ofibr ;  that  if  he  would  pay  the  amount 
of  the  note,  interest  and  protest  chaises,  they  would  give  a 
discharge  of  their  bill  of  sale  and  run  the  risk  of  his  suing 
them  for  the  old  engine.  The  appellant  then  brought  this 
action. 

Apparently  the  only  question  left  to  be  tried  between  the 
parties  was,  which  of  them  should  lose  the  value  of  the  old 
engin& 

It  is  not  disputed  that  the  chattel  mortgage  to  Stewart  was 
given  for  a  good  consideration.    But  it  is  said  that  Stewart 
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^^^'  was  aware  of  the  negotiation  going  on  between  Carter  and 
Stewart  Muirhead  for  the  exchange  of  the  old  engine  for  a  new  one, 
MuiRHEAD.  ^^^  ^^^^  b^  allowed  Carter  to  deal  with  the  old  engine  as  if  he 
had  complete  title  to  it ;  that  by  his  conduct,  with  full  knowl- 
edge of  what  was  being  done,  he  allowed  the  bargain  to  be 
made,  and  the  old  engine  to  be  shipped  to  Muirhead,  and  that 
he  is  therefore  estopped  from  saying  that  the  property  is  his. 
I  have  carefully  read  the  Judge's  charge  to  the  jury,  and  have 
found  that  he  left  this  question  distinctly  to  them ;  their  ver- 
dict was  for  the  plaintiff,  and  the  Judge  of  the  County  Court 
was  not  dissatisfied  with  their  finding,  but  set  aside  the  verdict, 
because  he  thought  some  evidence  had  been  improperly  admit- 
ted. The  Judge's  charge  was  favorable  to  the  defendant,  but 
he  left  the  questions  of  fact  fairly  to  the  jury,  and  I  think 
there  was  ample  evidence  to  warrant  their  verdict 

In  resisting  this  motion  the  respondent,  in  addition  to  the 
improper  admission  of  evidence,  relies  upon  the  grounds  of 
misdirection,  taken  before  the  Judge  of  the  County  Court  in 
moving  for  a  new  trial.  He  complains  that  the  Judge  was 
wrong  in  what  he  said  to  the  jury,  as  to  the  legal  effect  of 
Stewart's  silence,  and  making  no  objection  for  five  months 
■after  he  knew  of  the  removal  of  the  old  engine.  What  the 
Judge  did  charge,  was,  that  he  could  not  agree  with  the  view  of 
defendant's  counsel,  that  Stewart's  silence  would  operate  as  an 
estoppel  to  his  recovering  in  the  action.  And  then  he  told  the 
jury  that  they  might  consider  this  fact,  with  other  circum- 
stances, in  aiding  them  to  come  to  a  conclusion  whether  or  not 
the  plaintiff  assented  to  the  exchange  of  the  old  engine.  I 
think  that  the  defendant  has  no  good  reason  for  objecting  to 
this  direction. 

Then  it  is  contended  that  the  Judge  should  have  left  the 
-question  of  fraud  or  no  fraud,  in  so  many  words,  to  the  jui^. 
In  my  opinion  the  Judge  was  not  called  upon  to  do  this.  He 
told  the  jury  that  if  the  plaintiff  stood  by,  and  being  aware  of 
the  negotiation,  allowed  the  old  engine  to  be  exchanged,  with- 
out objection  on  his  part,  he  could  not  maintain  the  action ; 
but  if,  on  the  contrary.  Carter  negotiated  for  the  exchange 
independently  of  Stewart  and  without  his  knowledge,  and  took 
the  engine  out  of  the  mill  and  bartered  it  away,  then  there 
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should  be  a  verdict  for  the  plaintiff.   The  question  of  fact  upon       1890. 
which  fraud  was  charged  was,  I  think,  properly  left  to  the    Stewabt 

i^^'  MUIBHXAJ). 

Again,  the  respondent's  counsel  says  that  the  Judge  was 
wrong  in  not  telling  the  jury  that  from  the  evidence  of  possess- 
ion in  fact  by  Carter  of  the  old  engine,  from  the  time  the  bill 
of  sale  was  given  to  plaintiff  until  it  was  shipped  to  Muirhead, 
under  the  circumstances  disclosed  in  the  evidence,  the  plaintiff 
was  estopped  from  disputing  defendant's  title  in  the  property, 
and  in  not  directing  the  jury  that  the  acts  of  Stewart  and 
Carter  shewed  strong  presumptive  evidence  of  fraud. 

I  think  it  was  no  part  of  the  Judge's  duty  to  give  such 
direction.  It  was  sufficient  for  him  to  call  the  jury*s  attention 
to  the  facts  of  the  case,  state  the  law  as  bearing  on  those  facts, 
and  leave  the  question  of  fraud  to  them.  It  was  argued  that 
the  mere  fact  that  Carter  was  allowed  by  Stewart  to  continue 
in  possession  of  the  old  engine  from  1884  till  1887,  gave 
Carter  an  implied  license  to  sell.  I  cannot  agree  with  this 
contention.  This  case  is  wholly  unlike  a  bill  of  sale  of  merch^ 
andise  in  a  shop,  or  goods,  chattels  and  effects  on  a  farm,  which 
are  being  disposed  of  from  time  to  time  in  the  ordinary  course 
of  business.  A  sale  of  such  goods,  without  notice  of  the  bill 
of  sale,  would  give  a  valid  title  to  purchasers.  Here,  however, 
was  a  stationary  engine,  fastened  to  the  land  by  timbers  and. 
bolts,  and  it  was  not  in  the  ordinary  course  of  Carter's 
business  to  sell  and  dispose  of  engines.  The  plaintiff  did  what 
the  law  required  him  to  do. '  He  filed  his  bill  of  sale  with  the 
registrar  of  deeds  for  the  County  of  Gloucester  where  the 
property  was  situate,  and  this  was  evidence  of  his  prima  fade 
title,  to  everyone  who  chose  to  look  at  the  records.  If  Mr. 
Muirhead  saw  fit  to  bargain  for  the  property,  and  take  delivery 
of  it,  without  consulting  the  records,  he  ought  not  to  complain 
now,  if  be  failed  to  get  a  good  title.  Such  cases  as  National 
Merea^tUe  Bank  (Limited)  v.  Ham/peon  (1),  and  Bahcock  v. 
Lavmon  (2),  are  altogether  inapplicable  to  the  present  one.  As 
to  the  equity  of  the  i»8e,  it  appears  pretty  clearly  from  the. 
evidence,  that  when  the  plaintiff  and  defendant  finally  settled 

for  the  new  engine,  it  was  an  independent  transaction^  and 

»  ■ 
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^^OQ'       that  the  right  of  property  in  the  old  engine  was  to  stand  upon 
Stewart    its  merits ;  Muirhead  taking  the  chances,  either  that  Stewart 
MuiusBAD   "^ould  not  commence  a  suit,  or  if  he  did,  that  he  would 
'  fail. 

There  remain  to  be  considered  the  points  taken  as  to  the 
improper  admission  of  the  contents  of  letters  written  by  plain- 
tiff to  K  A.  Lawlor  and  received  from  him.  I  think  the  evi- 
dence of  the  respondent,  already  quoted,  shews  conclusively 
that^Lawlor  had  authority  to  act  and  correspond  as  his  agent, 
and  that  what  he  did  or  wrote  within  the  scope  of  his  author- 
ity would  be  receivable  in  evidence,  just  the  same  as  if  it  had 
been  done  or  written  by  Muirhead«  It  seems  that  the  letters 
referred  to  had  been  lost  or  destroyed,  and  were  not  produced 
at  the  trial.  As  stated  by  Stewart,  and  not  contradicted,  he 
wrote  to  Lawlor  and  asked  him  to  remit  the  amount,  $250, 
agreed  on  settlement,  and  Lawlor  replied  that  Muirhead  would 
not  agree  to  that  settlement.  Then  Stewart  wrote  again  to 
Lawlor,  expressed  his  surprise  that  the  agreement  had  not 
been  carried  out,  and  said  that  the  only  course  for  him  to 
pursue  was  to  pay  up  their  claim  on  the  engine  he  held  in 
possession,  and  replevy  the  old  engine  they  held.  Mr.  Lawlor 
replied  to  this  that  he  would  accept  the  amount  due  on  the 
engine  (new  one),  some  $184  and  costs ;  that  they  would  give 
a  discharge  of  their  bill  of  sale  on  the  engine  plaintiff  held  in 
possession,  and  he  was  to  give  a  discharge  of  his  bill  of  sale  on 
the  old  engine.  Finally,  the  defendant  accepted  about  $188 
due  him  on  the  new  engine,  discharged  his  bill  of  sale  thereof^ 
and  did  not  receive  a  discharge  of  plaintiff's  bill  of  sale. 
From  the  question  which  arose  and  was  determined  at  the 
trial,  namely,  the  plaintiff's  fraudulent  acts  in  dealing  with 
Carter,  it  seems  to  me  entirely  immaterial  whether  this  evi- 
dence was  received  or  not  Attempts  at  settlement,  which 
proved  abortive,  were  made  between  plaintiff  and  Lawlor,  and 
finally  it  was  agreed  that  Stewart  should  have  the  new  engine 
if  he  paid  what  was  due  Muirhead,  together  with  some  costs. 
Any  previous  effort  at  settlement  could  not  affect  the  rights  of 
the  parties  as  to  the  old  engine  and  its  value ;  nor  did  it,  in 
my  opinion,  in  any  way  influence  the  verdict  The  value, 
$100,  put  by  the  juzy  on  the  old  engine,  is  the  very  amount 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS.  9^9 

named  by  the  defendant,  himself,  not  the  $160  allowed  by       ^8^' 
him  to  Carter  in  the  exchange.  Stkwart 

The  Judge  in  the  Court  below  thinks  that  this  evidence,  muimkad. 
and  also  a  conversation  between  the  plaintiff  and  Lawlor,  were  .pjj^j 
objectionable,  on  the  broad  ground,  as  he  says,  "  that  offers  or  — - ' 
propositions  between  litigating  parties,  expressly  or  impliedly 
made  without  prejudice,  should  be  excluded  on  grounds  of 
public  policy.  All  men  must  be  permitted  to  buy  their  peace 
without  prejudice  to  them,  should  the  offer  not  succeed,"  citing 
Taylor  on  Evidence,  sec  795.  This  is  sound  law,  but  does  not 
apply  here.  Anything  that  was  said  or  written  between  the 
plaintiff  and  Lawlor  was  not  expressly  stated  to  be  without 
prejudice,  nor  do  I  think  it  was  so  impliedly.  At  the  most,  so 
far  as  it  can  be  gathered  from  the  evidence  of  conversation 
and  letters  which  passed  between  plaintiff  and  Lawlor,  the 
plaintiff  offered  to  take  $250,  and  thought  it  had  been  accepted, 
and  Lawlor  offered  to  pay  $100,  But  nothing  came  of  either 
offer,  and  another  arrangement  was  made.  The  evidence  here 
seems  to  be  within  the  authority  of  WaUaoe  v.  Small  (1),  that 
*'  an  offer  of  a  specific  sum  by  way  of  compromise  is  admis- 
sible in  evidence,  unless  accompanied  with  a  caution  that  the 
offer  is  confidential,  or  without  prejudice." 

I  think  that  this  appeal  must  be  allowed  with  costs,  and 
the  verdict  in  the  County  Court  be  restored. 

Kino,  J.  This  is  an  action  of  trover.  The  plaintiff  obtuned 
a  verdict,  but  the  learned  Judge  of  the  County  Court  of 
Northumberland  granted  a  new  trial,  and  this  appeal  is  from 
that  decision. 

It  appears  that  Stewart  held  a  bill  of  sale  from  one  Carter 
of  a  mill  building,  machinery  and  engine,  which  was  duly 
registered.  Afterwards  Carter  purchased  a  new  engine  (with 
other  machinery)  from  Muirhead,  the  defendant,  giving  the  old 
engine  in  exchange  as  part  payment  Muirhead  took  a  bill  of 
sale  on  the  new  engine  to  secure  the  balance,  for  which  a  note 
was  given.  Stewart  did  not  know  of  the  exchange  at  the  time 
it  was  made,  but  he  saw  the  new  engine  when  it  was  being  put 
in,  or  shortly  afterwards,  viz. :  about  June  or  July,  1887.    In 

(1)  M.  *  M.  440. 
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1890»  November,  1887,  the  mill  was  burned,  and  the  machinery  and 
Stewart  engine  much  damaged.  Stewart  remained  silent  respecting 
MuiRHEAD.  ^^^  change  of  engine,  but  he  did  not  know  until  after  the  fire 
that  Muirhead  held  a  bill  of  sale  upon  the  new  engine. 

After  the  fire,  Stewart  took  possession  of  the  ruins,  and  he 
appears  to  have  thought  that  the  new  engine  would,  as  a  sub- 
stituted engine,  be  covered  by  his  bill  of  sale.  His  bill  of  sale, 
however,  did  not  provide  for  the  substitution  of  machinery  or 
engines.  The  defendant,  Muirhead,  went  to  Bathurst,  accom- 
panied by  his  attorney,  Mr.  Lawlor,  to  see  about  the  engine. 
The  parties  met,  but  as  they  appeared  not  to  be  sufficiently 
friendly  to  talk  over  the  matter,  communications  were  carried 
on  through  Lawlor,  between  Stewart,  who  was  in  one  room, 
and  Muirhead,  who  was  in  another. 

After  the  return  of  Muirhead  and  Lawlor  to  Chatham, 
Stewart  wrote  Lawlor,  asking  that  an  amount  be  paid  him  as 
per  settlement,  Lawlor  wrote  in  answer  that  Muirhead  did  not 
admit  any  such  settlement  Plaintiff  then  wrote  Lawlor  that 
he  would  pay  Muirhead  the  amount  due  on  Carter's  note  to 
Muirhead  upon  getting  Muirhead's  discharge  of  his  bill  of  sale 
on  the  new  engine,  and  would  look  to  Muirhead  by  a  suit  for 
the  old  engine. 

Lawlor  wrote  adversely  to  this  proposition ;  but  the  plaintiff 
states  that  these  were  the  terms  ori  which  the  transaction  was 
finally  concluded.    The  defendant  denies  this. 

What  is  clear  is,  that  the  plaintiff  paid  the  balance  due  on 
the  Carter  note  and  that  Muirhead  discharged  his  bill  of  sale 
on  the  engine. 

The  question  of  fact  left  outstanding  is  whether  this  was 
in  complete  settlement  of  the  matter,  or  whether  Stewart's 
right  to  proceed  against  Muirhead  for  the  old  engine  was 
reserved.  The  jury  appear  to  have  found  in  favor  of  Stewart's 
account  of  the  transaction.  The  new  trial  was  moved  for  on 
several  grounds,  and  was  granted  on  the  ground  of  improper 
admission  of  the  correspondence  between  Stewart  and  Lawlor. 

Lawlor's  agency  is  pretty  clear.  Muirhead  admits  that 
Lawlor  had  authority  to  correspond  with  Stewart  One  objec- 
tion to  the  admission  of  the  correspondence  is  that  it  was 
without  prejudice.    The  late  Mr.  Sedy,  who  argued  the  case 
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with  his  accustomed  thoroughness,  contended,  in  reply,  that       ^890. 
there  was  nothing  from  which  such  an  implication  can  be    Stewart 
drawn.    In  this  I  think  he  was  right.    See  Wallace  v.  Small  muimead 

a). 

The  learned  Judge  of  the  County  Court  decided  that  the 
letters  were  inadmissible,  because  the  plaintiff  thereby  made 
evidence  for  himself;  but  to  this  it  is  replied  that  if  otherwise 
relevant  and  material  and  unobjectionable,  they  are  not  open 
to  the  objection  taken  to  them,  inasmuch  as  plaintiff's  letters 
are  necessary  to  be  seen  in  order  to  understand  Lawlor's  (i.  e. 
defendant's)  replies.  They  are  all  part  of  a  continuous  corre- 
spondence, and  are  on  the  same  footing  as  oral  conversation 
between  the  parties  would  be. 

Mr.  Oregory  argues  that  the  letters  do  not  contain  terms  of 
settlement,  but  merely  negotiations  leading  up  to  or  respecting 
terms  of  settlement.  But  it  would  appear  as  if  what  was 
written,  and  what  was  afterwards  verbally  concluded,  may 
very  well  be  all  part  of  the  transaction.  In  order  to  judge  of 
it,  we  may  look  at  the  whole.  It  is  different  where  the  con- 
cluded transaction  is  in  writing ;  there,  of  course,  prior  verbal 
communications  are  not  admissible.  But  as  a  matter  of  evi- 
dence, how  can  we  be  sure  that  we  can  understand  the  subse- 
quent verbal  arrangement  unless  we  know  what  went  before  ? 

Mr.  Sedy  also  says  that  on  the  trial  the  defendant  denied, 
at  firstf  having  received  the  old  engine,  and  that  the  letters 
were  material  as  containing  a  statement  by  necessary  implica- 
tion that  he  had  received  it  Thus  Mr.  Lawlor  in  one  letter 
ai^es  that  the  alleged  agreement  would  hot  have  been  made 
unless  defendant  got  the  old  engine. 

Mr.  Qrejgcry  contends  that  no  fact  is  thereby  admitted. 
But  I  think  it  is  so  strongly  implied  as  to  be  equivalent  to  a 
positive  statement.  At  most,  I  think  the  objection  resolves 
itself  into  one  of  irrelevancy,  and  upon  such  a  matter  the 
action  of  the  Judge  on  the  trial  is  almost  conclusive, 

Mr.  Orega^T/,  however,  claims  to  rely  on  the  other  grounds 
token  below,  on  the  motion  for  new  trial.  He  especially  relies 
on  the  third  ground  of  motion,  viz :  misdirection  of  the  learned 
Judge  in  telling  the  jury  that  Stewart's  not  making  claim  for 

(DM.  Air.  446. 
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^^^«  five  months  after  he  knew  of  the  exchange  should  not  operate 
Stewart  against  him  if  the  jury  should  come  to  the  conclusion  that 
MuiuBKAD.  ^^^  taking  of  the  old  en^ne  by  defendant  was  wrongful 
against  plaintiff,  although  the  jury  might  look  at  the  conduct 
of  Stewart  after  the  exchange  to  determine  whether  the 
exchange  was  with  his  consent  Mr.  Gregory  contends  that 
this  direction  is  too  narrow,  and  that  it  excludes  the  notion  of 
a  subsequent  ratification. 

But  Stewart's  silence  was  put  forward  as  a  ground  of  estop- 
pel, and  no  question  of  ratification  appears  to  have  been  raised* 
But  whether  so  or  not;  inasmuch  as  the  undisputed  evidence  is 
that  Stewart  did  not  know  of  Muirhead  or  any  one  else  having 
a  bill  of  sale  on  the  new  engine,  I  think  his  silence  does 
not  affect  him. 

In  order  to  ratify  he  must  know  the  facts.  If  he  supposed 
that  Carter  was  substituting  a  new  engine  for  the  old  one  and 
that  no  one  had  a  lien  or  claim  upon  the  new  engine,  he  might 
well  ratify  it ;  but  if  the  fact  was  that  the  new  engine  was 
subject  to  a  prior  charge,  Stewart  might  decline  to  ratify;  and 
if  he  was  ignorant  of  the  fact,  his  conduct  would  neither  estop 
him  nor  prove  a  ratification.  Then  further  as  to  an  alleged 
estoppel,  there  is,  so  far  as  I  see,  no  proof  of  Muirhead  having 
changed  his  position  by  virtue  of  Stewart's  silence. 

As  to  estoppel  by  silence,  see  Freenuin  v.  Cocke  (1).  In 
PoLak  V.  Everett  (2),  Blackburn,  J.,  at  p.  673,  says :  **  In  Pidfc- 
ard  V.  Sears  (3)  it  was  held  that  he  who  stands  by  and'  sees 
another  alter  his  position  on  the  faith  of  a  fact  which  he  can 
contradict,  cannot  afterwards  take  advantage  of  that  altera- 
tion. But  the  rule  was  corrected  in  Freeman  v.  Cooker  where 
it  was  said  that  if  a  man  stands  by  and  allows  another  to  act 
without  objecting,  when  from,  the  ueage  of  trade  or  otherwise 
there  ie  a  duty  to  epeak,  his  silence  would  preclude  him  as  much 
as  if  he  proposed  the  act  himself." 

Mr.  Gregory  also  complains  as  to  the  fifth  ground,  and  eon- 
tends  that  by  accepting  Muirhead's  discharge  of  his  claim  on 
the  engine,  plaintiff  was  estopped  from  claiming  the  old  engine. 
But  obviously  this  depends  upon  whether  or  not  Stewart  has 
given  a  correct  account  of  the  agreement    For  if,  as  he  says, 

(l)2Exch.eM.  (2)1<^B.D.M8.  (8) 6  A.  * E. 46QL 
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his  right  to  proceed  for  the  oonveraion  of  the  old  engine  was       ^^^' 
reserved  to  him  in  the  arrangement  that  was  made,  there  can    Stewabt 
he  no  such  estoppel  as  that  last  contended  for.  MinianAD. 

Mr.  Chregary  also  referred  to  National  Merccmtils  Bank  v. 
Hwnvpson  (1),  and  Babcock  v.  Lawson  (2),  in  support  of  a  con- 
tention that  Carter  had  an  implied  license  to  sell  the  en^ne. 
The  latter  case  has  no  real  bearing  on  the  question.  As  to  the 
first  named  case,  it  was  one  where  there  was  a  bill  of  sale  of 
growing  crops,  and  of  all  goods,  etc,  which  then  were  or  there- 
after should  be  on  the  farm  and  premises  of  S.,  a  farmer  and 
dealer.  It  was  held  that,  having  regard  to  the  terms  of  the 
bill  of  sale,  there  was  an  implied  license  for  the  grantor  to 
«arry  on  his  business  and  to  sell  the  wheat,  and  any  banajide 
purchaser  from  him  would  have  a  good  title.  See  also  Vaseie  v« 
Vasrie  (3).  But  here  no  such  license  can  be  implied.  There 
was  no  provision  for  substituted  machinery,  and  there  was 
nothing  in  the  nature  of  the  business  carried  on,  or  of  the  sub- 
ject matter,  which  would  denote  that  the  engine  or  machinery 
was  to  be  treated  as  merchandise  and  saleable. 

The  result,  therefore,  upon  the  whole  is,  that  the  appeal  is 
to  be  allowed  with  costs,  and  that  the  County  Court  Judge  is 
to  refuse  a  new  trial. 

Wetmore,  J.,  agreed  that  the  appeal  should  be  allowed. 

Paucer,  J.  The  single  point  in  this  case  is,  whether  the 
appellant  or  respondent  owned  an  old  steam  engine  that  had 
been  in  a  mill  of  which  the  appellant  had  a  conveyance,  or 
claimed  to  have  such  by  way  of  mortgage  from  one  Carter, 
Garter  being  in  possession  of  and  working  in  the  mill.  Whilst 
80  in  possession  Carter  bought  from  the  defendant  a  new 
engine  for  which  he  was  to  pay  by  giving  the  old  steam  engine 
and  a  sum  of  money  beside.  With  this  understanding  the  new 
engine  was  substituted  in  the  mill  for  the  old  one,  and  the 
appellant  claimed  it  by  virtue  of  his  mortgage.  There  was 
also  evidence  that  the  appellant  knew  of  the  change  of  the 
en^ne  by  Carter,  and  did  not  object  to  it  This,  I  think, 
would  be  quite   enough    to    prevent  him   from  afterwards 

a)SQ.B.D.  in.  (i)6<^B.D.  284.  (8)  22  N.  &  Rep.  7«. 
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claiming  that  Carter  had  no  authority  to  exchange  it,  but  I 
desire  to  put  my  decision  on  a  higher  ground,  and  it  is  this : 
that  it  would  be  impossible  for  the  appellant  to  deny  Carter's 
right  to  exchange  the  old  engine  for  the  new,  and  at  the  same 
time  claim  and  get  the  benefit  of  such  exchange.  For,  if 
the  appellant  had  denied  Carter's  right  to  exchange,  it  would 
be  respondent's  right  to  rescind  the  whole  contract,  and  no 
title  to  the  new  engine  would  pass  either  to  Carter  or  the 
appellant:  and  the  appellant  not  doing  this,  but  instead 
claiming  the  title  to  the  new  engine  through  Carter  by  virtue 
of  the  exchange,  the  defendant  would  be  effectually  prevented 
from  claiming  the  new  engine,  and  therefore  the  appellant  is 
estopped  by  such  conduct — in  fact,  I  think,  it  would  be  im- 
possible for  the  appellant  to  have  both  engines  by  virtue  of 
such  an  exchange.  If  Carter  had  no  authority  to  make  the 
exchange,  or  give  the  old  engine  for  the  new,  then  the  appellant 
could  have  repudiated  the  transaction  as  soon  as  he  heard  of  it^ 
and  that  was  his  clear  duty  to  the  respondent.  He  should 
have  claimed  the  old  en^ne  and  not  the  new  one;  in  which 
case  the  property  in  the  old  would  never  be  in  the  respondent. 
Therefore,  as  the  appellant  had  claimed  the  new  engine  after 
he  had  knowledge  of  what  the  transaction  was,  this  was  a 
ratification  and  assent  to  what  Carter  did. 

It  is  said  that  the  appellant  has  paid  for  the  new  engine  by 
the  settlement  with  the  respondent;  but  it  appears  this  is  not- 
so.  All  he  paid  was  the  balance  of  the  purchase  money  that  was 
due  after  crediting  the  old  engine,  and  if  previous  to  that 
settlement  the  rights  of  the  parties  were  as  I  indicated  above^ 
and  that  the  appellant  then  had  no  claim  to  the  old  engine  for 
the  reasons  I  have  given,  it  surely  cannot  be  said  that  the^ 
settlement  gave  any  such  right,  for  it  was  distinctly  agreed 
that  such  settlement  should  not  affect  any  rights,  but  that  they 
should  remain,  quoad  the  old  engine,  just  as  if  that  settlement 
had  not  been  made.  I  therefore  think  we  have  to  decide  the 
case  just  as  if  that  settlement  was  out  of  the  case  entirely,  and 
we  have  no  right  to  consider  any  of  the  facts  except  such  as- 
existed  before  that  settlement  was  made;  and  such  facts  are  as 
I  have  above  stated  quite  irrespective  of  the  settlement 
altogether.   I  therefore  think  this  appeal  ought  to  be  dismissed.: 
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Sir  John  C.  Allen,  C.  J.    The  facts  o£  this  case,  shortly       isw. 
stated,  are  as  follows :    The  plaintiff  (appellant)  in  1884  was    Stewart 
the  legal  owner,  under  a  bill  of  sale  duly  registered  under  the  muiuskab. 
Consol  Stat.  cap.  75,  of  a  steam  engine  in  possession  of  one 
Carter,  who  used  it  in  his  mill  at  Bathurst.    In  the  early  part 
of  the  year  1887,  Carter  wishing  to  get  a  more  powerful  engine, 
applied  to  the  defendant  who  supplied  him  with  one  in  April 
for  the  sum  of  $690,  taking  as  part  of  the  payment,  the  engine 
which  Carter  had  in  use,  at  the  sum  of  $160,  the  balance  being 
settled  by  a  promissory  note  for  $330,  payable  in  four  months, 
and  $200  in  money ;  and  also  taking  a  bill  of  sale  of  the  engine 
as  security. 

The  new  engine  was  put  into  Carter's  mill,  and  the  old  one 
taken  out  and  sent  to  the  defendant.  This  change  of  engines 
was  made  without  the  plaintiff's  knowledge,  but  it  was  not 
<lone  secretly.  In  June  or  July,  1887,  the  plaintiff  knew  that 
the  old  engine  had  been  taken  out  of  the  mill,  and  the  new 
engine  put  in  its  place,  and  he  asked  Carter  where  he  got  it, 
and  Carter  told  him  that  he  had  made  a  trade  with  the  defend- 
ant, to  which  the  plaintiff  made  no  objection,  and  the  new 
engine  continued  to  be  used  by  Carter  in  the  mill  in  the  place 
of  the  old  one,  until  the  mill  was  burnt  in  November,  1887. 

After  the  lire,  the  plaintiff  took  possession  of  the  engine, 
claiming  it  under  his  bill  of  sale.  Shortly  after  this,  the 
defendant  went  to  Bathurst  for  the  purpose  of  taking  posses- 
sion of  the  engine  under  his  bill  of  sale.  After  a  good  deal  of 
discussion  about  a  settlement,  without  coming  to  any  con- 
clusion, the  parties  separated,  and  a  correspondence  was 
commenced  between  the  plaintiff  and  the  defendant's  attor- 
ney, in  which  the  plaintiff  stated  his  intention  to  replevy  the 
old  ei^ne  unless  an  alleged  arrangement  was  carried  out. 
The  correspondence  was  not  produced,  having  been  destroyed, 
but  the  plaintiff  stated  the  effect  of  it,  as  follows :  That  the 
defendant's  attorney  wrote  in  answer  to  a  letter  of  the  plain- 
tiff's,  that  the  defendant  would  accept  the  amount  due  on 
Carter's  note,  given  as  part  payment  for  the  engine,  amounting 
to  about  $188,  and  discharge  his  bill  of  sale  on  the  engine  in 
the  Iplaintiff 's  possession ;  and  that  the  plaintiff  would  give 
the  defendant  a  discharge  of  his  bill  of  sale  on  the  old  en^ne 
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1890.       the  defendant  to  run  the  risk  o£  the  plaintiff  suing  him  for 
Stewart     the  old  engine. 

MuiBHEAD.       ^^  pursuance  of  this  arrangement  the  plaintiff  paid    the 
^„ — -  ,     defendant  the  amount  due  on  the  note,  and  the  defendant  gave 

Allen,  C.  J.  '  o 

the  plaintiff  a  discharge  of  his  bill  of  sale  on  the  new  engine ; 

but  it  did  not  appear  that  the  plaintiff  had  dischai^ged  his  bill 
of  sale  on  the  old  engine. 

There  is  no  doubt  that  the  plaintiff,  under  his  bill  of  sale,, 
had  the  title  to  the  engine  in  the  defendant's  possession,  and  is 
entitled  to  maintain  this  action  unless  he  has  lost  his  right  by 
allowing  Carter  to  dispose  of  it,  or  by  his  subsequent  conduct. 

It  was  objected  that  the  plaintiff,  by  allowing  Carter  to 
deal  with  the  engine  as  his  own,  had  induced  the  defendant  to 
purchase  it,  and  was  therefore  estopped  from  saying  that 
the  engine  was  not  Carters  property,  and  that  he  had  not  the 
right  to  sell  it.  But  the  evidence  does  not  sustain  this  objec- 
tion, because  the  plaintiff  had  no  knowledge  of  the  exchange 
of  the  engines  till  several  months  after  the  exchange  was 
made,  and  after  Carter  had  got  possession  of  the  new  engine, 
from  the  defendant,  and  put  it  in  his  mill. 

But  another  question  arises,  viz. :  whether  the  conduct  of  the 
plaintiff,  after  he  knew  that  Carter  had  given  the  old  engine 
to  the  defendant  in  part  payment  for  the  new  one,  had  not,  by 
making  no  objection  to  the  exchange,  acquiesced  in  what  Car* 
ter  had  done,  and  recognized  his  right  so  to  deal  with  the  old 
engine,  and  thereby  estopped  himself  from  disputing  the  de* 
fendant's  right  to  it  ?  I  think  he  did ;  and  that  the  case  comes 
within  one  of  the  principles  of  estoppel  laid  down  in  FreeTnan 
V.  Cook  (1). 

The  plaintiff  cannot  deny  Carter's  right  to  exchange  the  old 
engine  for  the  new  one,  and  at  the  same  time  daim  the  benefit 
of  the  exchange  by  setting  up  a  claim  to  the  new  engine  which 
Carter  got  by  the  exchange.  He  cannot  both  approbate  and 
reprobate. 

I  think  the  appeal  should  be  dismissed. 

Appeal  aUowed  wWi  costs. 


2  Excb.  664. 
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Doe  dkm.  KEITH  v.  OOBEY.  1890. 


Voltmiary  conveyance  —  Securing  maintenance  and  support  o/ffrantor 
—  Whether  void  as  against  creditors  —  Intention  of  paHies  — 
QusMtion  for  jury. 

Where  the  ootDndeiBtion  of  a  oonvtyanoe  of  land  is  an  agreement  to  snpport 
the  grantor  (the  conveyance  being  of  all  the  grantor's  property),  and  it  is 
made  bona  JkU,  with  no  intention  to  defeat  or  delay  creditors,  and  the 
grantee  has  no  knowledge  that  the  ffrantor  is  indebted  at  the  time,  such  a 
deed  is  good,  even  thon^  the  effect  m  it  may  be  to  prevent  creditors  getting 
their  pay.  The  intention  of  the  parties  under  all  the  ciroamstanoes  is  the 
fact  to  be  determined  by  the  jary. 

This  was  an  action  of  ejectment,  tried  before  His  Honor  Mr. 
Justice  Wetmore,  at  the  Queen's  Circuit,  in  July,  1889.  Ver- 
dict for  the  defendant. 

The  facts  are  so  fully  referred  to  in  the  judgment  of  the 
Coart  that  they  need  not  be  given  here. 

February  7, 1890.  Blair,  A.  G.,  on  behalf  of  the  lessor  of 
the  plaintiff,  moved  for  a  new  trial  on  the  ground  of  misdirec- 
tion. The  evidence  shews  that  the  defendant  knew  at  the 
time  the  deed  was  given  him  by  Clark,  that  he  was  taking  the 
whole  of  Clark's  property,  real  as  well  as  personal.  This  of 
itself  was  sufficient  to  put  the  defendant  upon  his  guard.  It 
is  also  submitted  that  the  defendant  knew  that  Clark  had 
creditors,  and  that  the  taking  of  the  deed  to  himself  would 
prevent  the  creditors  from  recovering  their  claims.  The 
learned  Judge  should  have  directed  the  jury  that  the  convey- 
ance by  a  debtor  of  his  entire  estate  for  the  purpose  of  secur- 
ing future  maintenance  and  support,  is  fraudulent  and  void 
under  the  Statute  of  Elizabeth,  as  being  made  to  defeat,  hinder 
and  delay  creditors.  See  Freeman  v.  Fope  (1);  Spirett  v.  WiL- 
lows  (2) ;  Twyne's  Case  (3) ;  Dewey  v.  Boynton  (4) ;  Dae  dem. 
Parry  v.  James  (5). 

Alward,  contra.  It  is  the  policy  of  the  law  to  afford  cer- 
tainty to  titles  to  real  estate  bona  fide  obtained  and  for  valu- 

§)L.R.5Ch.fi88.  (4)6Ea8t267. 

)SDeQ.,J.*S.S98.  (6>16EMfc818. 

)lSlii.L.CM.l. 


AprUia. 
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^^90-       able  consideration.    Before  the  plaintiff  can  recover  in  a  case 
Doe  denu    like  this,  he  must  prove  either  that  the  purchaser  knew  of  the 
^^      debts  of  the  seller,  and  his  intention  to  defraud  his  creditors, 
Corey,      and  thus  become  a  party  to  the  fraud,  or  that  the  circumstances 
were  such  that  the  purchaser  was  thrown  upon  his  guard,  and 
that  a  reasonable  man  must  have  known  the  transaction  was 
fraudulent.    The  facts  here  were  left  to  the  jury  with  proper 
direction,  and  they  found  for  the  defendant,  and  their  finding 
should  not  be  disturbed.    The  authorities  cited  refer  to  volun- 
tary conveyances.    Bump  on  Fraudulent  Conveyances,  45,  490, 
493  and  496.    Here  the  defendant  paid  $200,  and  gave  his 
bond  to  support  Clark  during  his  lifetime. 

Blai/r,  A.  0.,  in  reply. 

Cur.  adv.  wZt 

The  following  judgment  was  now  delivered : 

Tuck,  J.  This  action  of  ejectment  is  brought  to  recover  a 
farm  of  one  hundred  acres  of  land  in  the  Parish  of  Brunswick, 
Queen's  County.  The  question  involved  in  the  suit  is  the 
valiflity  of  a  deed,  dated  the  5th  day  of  April.  1882,  and  reg- 
istered the  3rd  day  of  November,  1883,  from  Elijah  Clark  to 
the  defendant.  The  plaintiff  contends  that  this  deed  is 
fraudulent  and  void,  under  the  Statute  of  13  Elizabeth,  cap.  5, 
because  it  was  made  to  defeat,  hinder  and  delay  creditors. 
At  the  trial,  the  defendant  obtained  a  verdict;  and  this  is  a 
motion  for  a  new  trial,  on  the  grounds  of  non-direction  and 
misdirection  of  the  learned  Judge. 

Just  before  the  deed  was  made,  Clark,  who  was  seventy- 
three  years  old  in  March,  1889,  owed  Elisha  C.  Corey,  a  brother 
of  the  defendant,  two  hundred  dollars.  He  also  owed  the 
plaintiff  thirty-eight  dollars,  and  Sydney  S.  Stockton,  thirty 
•dollars.  It  is  not  clear  from  Stockton's  evidence  what  dark 
did  owe  him,  for  one  part  of  his  statement  contradicts  another 
part.  I  feel  it  necessary  to  give  his  evidence  as  it  appears  in 
the  stenographer's  notes.    Evidence  in  chief : 

Q.  '*  Was  he  in  your  debt  prior  to  and  in  the  month  of 
April,  1882  ?  A.  I  think  he  was.  Q.  Have  you  any  donbt 
about  it  ?    A.    None.    Q.    Tou  subsequently  brought  a  suit 
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against  him  and  recovered  a  judgment;  how  much  did  he  owe       ^890. 
you  the  5th  of  April,  1882  ?     A.     Something  upwards  of    Dot  dem. 
thirty  dollars ;  and  after  that  he  came  to  me  to  hire  money ;        ^^' 
and  I  had  the  money,  but  I  had  use  for  it,  and  he  said :  If  the  suit     Corby. 
goes  on,  my  stuff  will  be  sold  and  I  will  be  ruined.    So  I  went      Tuck,  j. 
and  hired  the  money,  and  joined  a  note  with  him,  with  the 
very  money  that  I  had  sued  him  for.    Q.    At  this  time  he  was 
not  owing  you  the  amount  of  that  note,  but  you  had  joined  a 
note  with  him  ?    A.    Tes.    Q.    And  the  note  came  due  when ! 
A«    In  about  six  months.    Q.    And  you  had  to  pay  it  after- 
wards ?    A.    Tes,  I  took  it  up.    Q.    Both  of  these  amounts 
together  were  included  in  the  suit  ?    A.    No,  the  suit  was 
only  for  the  amount  of  the  note,  which  I  had  joined  with  him, 
and  interest.    Q.    The  note  that  you  took  up  was  the  note 
that  you  got  judgment  on.    A.    Tes.     Q.    Was  the  first  note 
or  the  second  note  running  at  this  time  in  April,  1882  ?    A* 
I  am  not  positive  about  that    He  paid  it,  however,  some  time 
in  April,  I  think.     Q.    Did  you  not  say  you  had  to  pay  it  ? 
A.    Oh,  no !  the  $30  note.    Q.    Was  not  the  $100  standing 
in  one  form  or  other  at  this  time  in  April,  1882  ?    A.    Tef),  the 
interest  I  had  to  pay  was  included  in  the  note.    Q.    At  the 
time  you  speak  of  in  April,  1882,  this  $100  debt  was  running  ? 
A.    Tes.    Q.    And  you  got  your  money  afterwards,  through 
Mr.  Keith  ?    A.    Tes,  every  cent  of  it." 

Nothwithstanding  the  answers  to  the  last  three  questions, 
when  apparently  the  witness  was  being  pressed  by  the 
Attorney  General,  I  am  satisfied  from  the  previous  part  of  his 
testimony,  given  freely,  and  as  the  witness  knew  the  facts  to 
be,  that  on  the  5th  of  April,  1882,  Clark  owed  Stockton  $30, 
for  which  he  had  brought  suit.  That  afterwards  Clark, 
through  Stockton,  borrowed  one  hundred  dollars,  for  which 
Stockton  joined  with  him  in  a  note  to  the  lender,  payable  in 
about  six  months ;  that  out  of  the  $100,  Stockton  retained  the 
$30  due  him,  and  when  he  had  to  take  up  the  $100  note,  he 
sued  Clark  and  recovered  judgment  against  him  for  the  money 
80  paid,  with  interest  and  costs.  I  have  no  doubt  that  this  is 
the  correct  interpretation  of  Stockton's  evidence.  So  in  reality 
the  $30  having  been  paid,  there  was  only  left,  (omitting  for 

VoL  XXIX.,  K.  &  Report!.  19 


Digitized  by  VjOOQ IC 


290  NEW  BRUNSWICK  REPORTS  [VOL. 

^890.       the  present  the  $200  due  Elisha  Corey),  one  debt  due  the 

Doe  dem,  plaintiff,  for  thirty-eigbt  dollars. 
^^  Elijah  CUrk,  who  had  lost  his  wife  in  the  year  1881,  and  is 
Cokey,  spoken  of  as  being  old  and  childless,  and  incapable  of  manag- 
Tack,  J.  ing  or  taking  charge  of  his  farm,  entered  into  an  agreement 
with  the  defendant,  his  nephew,  on  the  5th  of  April,  1882, 
whereby  he  was  to  pay  the  debt  of  $200  due  Elisha  Corey  ; 
maintain  and  support  his  uncle,  Clark,  for  his  natural  life, 
and  give  him  ten  dollars  a  year  as  pocket  money.  In  consid- 
eration whereof  Clark  was  to  convey  his  farm  of  one  hundred 
acres  to  the  defendant,  together  with  his  stock  and  farming 
utensils.  This  agreement  was  carried  into  effect.  A  deed  of 
the  farm  and  an  assignment  of  the  stock  were  made  to  the 
defendant,  who  paid  the  debt  due  Elisha  Corey,  and  went  to 
live  on  the  place,  the  old  man  living  with  him  The  defendant 
says  that  it  was  part  of  the  agreement  that  he  was  to  give 
Clark  a  Mfe  lease  of  the  farm,  and  that  this  lease  was  never 
given  ;  that  he  does  not  remember  to  have  talked  with  R.  T. 
Babbit  on  the  subject  of  the  life  lease ;  nor  does  he  remember 
any  such  talk  with  him,  as  that,  if  he  gave  a  life  lease  it  could 
be  taken  by  creditors,  or  that  if  he  gave  a  life  lease  and  bad 
it  recorded,  it  would  be  seized  for  debt.  R.  T.  Babbit  was  not 
called  to  give  evidence,  although  it  is  said  he  lived  at  Qage- 
town,  where  the  cause  was  being  tried.  Elijah  Clark,  when 
called  in  rebuttal,  was  asked  this  question :  *'  What  was  it 
that  Corey  told  you  about  the  life  lease  that  Mr.  Babbit  had 
told  him  ? "  A. — "  You  know  that  he  would  not  give  me  a  life 
lease  when  he  promised  me.  He  said  he  could  not  give  n)e  a 
life  lease ;  if  he  did,  if  I  owed  anything,  they  could  take  the 
place  for  it.  I  asked  him  who  told  him,  and  he  said  Mr. 
Babbit." 

It  is  a  little  singular,  if  this  conversation  did  take  place,  that 
Mr.  Babbit  was  not  called,  and  that  it  was  left  to  this  old  man's 
memory  of  what  the  defendant  told  him.  Surely  Babbit's- 
would  have  been  the  best  evidence  of  what  was  said  to  him. 

The  consideration  named  in  the  deed  was  $700 ;  the  real 
consideration  was  what  I  have  already  stated.  A  bond,  condi- 
tioned for  the  performance  of  the  defendant's  agreement  as  to 
support,  etc.,  was  given  by  him  to  Clark  in  November,  1883^ 
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and  Clark's  deed  to  him  was  not  registered  until  after  this       l^W. 
bond  had  been  given.    The  reason  given  by  the  defendant,    Doe  dem, 
why  the  bond  was  not  given  at  the  same  time  that  the  deed,        ™** 
was  that  Howard  Alward,  the  justice,  who  prepared  the  deed,      Cobst. 
had  no  form  of  bond  with  him.  Ta<^j. 

Susan  A.  Corey  says  the  Clark  place  was  worth  $700  in 
April,  1882 ;  and  defendant's  counsel  says  that  S700  was  put 
as  consideration  in  the  deed,  because  that  is  what  all  the  par- 
ties thought  at  the  time  the  place  was  worth,  l^he  defendant 
says  that  the  personal  property,  when  he  got  it,  was  worth 
about  two  hundred  and  sixteen  dollars.  There  is  no  other 
evidence  as  to  the  value,  except  what  James  Clark  says  the 
defendant  told  him.  He  says  that  he  had  some  talk  with  the 
defendant,  particularly  a  short  time  after  he  came  there ;  that 
he  told  him  that  he  had  made  a  good  bargain,  and  that  he 
thought  he  had  as  good  as  fifteen  hundred  dollars  after  the 
debts  were  paid. 

The  defendant  in  his  evidence  says  that  when  he  purchased 
this  land  from  Mr.  Clark,  he  (defendant)  had  no  knowledge  that 
Clark  owed  Keith  a  debt  of  $38 ;  nor  that  he  owed  Stockton, 
nor  that  he  owed  any  debts  whatever.  There  is  no  evidence 
anywhere  that  defendant  had  any  such  knowledge. 

On  the  2nd  of  February,  1884,  Sydney  S.  Stockton  recovered 
a  judgment  in  the  Queens  County  Court  against  Clark  for 
$142.05.  Upon  this  judgment  an  execution  was  issued ;  the 
land  in  question  was  sold  and  was  purchased  for  $185  by  the 
plaintiff,  to  whom  the  Sheriff  of  Queens  gave  a  deed,  dated  the 
13th  of  March,  1885. 

I  think,  that  upon  this  case  properly  left  to  them,  the  jury 
were  justified  in  finding  for  the  defendant ;  and  if  the  cause 
were  sent  down  for  another  trial,  with  the  same  evidence,  there 
would  be  the  same  result.  Had  I  been  sitting  in  place  of  the 
jury  I  would,  in  like  manner,  have  given  a  verdict  for  the 
defendant. 

The  Attomey-Oeneral  in  moving  for  a  rule,  complained  gen- 
erally that  the  effect  of  the  chai^  was  to  make  light  of  the 
whole  case ;  that  the  law  was  not  intelligently  left  to  the  jury, 
or  in  such  a  manner  as  to  enable  them  to  pass  upon  the  question 
of  fraud  under  the  circumstances  of  this  case.    I  differ  entirely 
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1890.       from  this  sweeping  assertion.  I  have  read  the  charge  carefully 
Dot  dem.    more  than  once,  and  have  come  to  the  conclusion  that  the  law 

Tr____, 

^^  was  correctly  stated  to  the  jury,  and  all  the  facts  necessary  to 
Cow.  enable  them  to  consider  intelligently  the  issue  being  tried, 
Tuck,  J.  were  fully  presented.  My  own  opinion  is,  that  the  case  was 
comparatively  a  trivial  one,  and  upon  all  the  facts  narrated, 
there  could  not  possibly  have  been  much  fraud  lurking  in  the 
minds  of  those  two  farmers,  uncle  and  nephew,  when  they 
made  the  agreement  in  April,  1882.  At  the  utmost*  at  the 
time  the  deed  was  executed,  there  were  only  two  creditors  of 
Clark,  whose  debts  together  amounted  to  only  $68.  One  can 
hardly  think  that,  for  so  small  an  amount,  these  two  men 
would  enter  upon  and  complete  a  transaction  so  important,  with 
intent  to  defeat  and  delay  these  two  creditors.  The  evidence, 
to  my  mind,  is  conclusive  that  the  defendant,  when  he  made 
this  agreement,  had  no  knowledge  that  his  uncle  owed  a  dollar 
outside  of  Elisha  Corey,  and  had  no  reason  to  suspect  there 
were  any  debts  against  him.  He  might  well  have  supposed, 
knowing,  as  he  did,  of  the  loan,  that  when  Elijah  Clark  bor- 
rowed S200  of  Elisha  Corey,  in  November,  1881,  that  this 
money  would  clear  off  all  his  debts.  It  cannot  be  gathered 
from  the  testimony  of  t\\e  old  man,  who  was  called  by  the 
plaintiff,  and  who  appears  for  some  unexplained  reason  to  have 
been  wholly  in  his  interest,  that  the  fact  of  his  indebtedness, 
or  any  fraudulent  intention,  was  ever  even  hinted  at  by  him- 
self or  the  defendant.  I  think  the  tendency  of  the  testimony 
as  a  whole,  is  to  convince  an  unprejudiced  mind  that  the 
transaction  was  an  honest  one. 

I  think  the  learned  Judge  again  and  again  stated  to  the  jnry 
that  if  they  believed  the  evidence  of  Clark's  indebtedness,  they 
were  warranted  in  finding  against  the  deed,  provided  they  were 
satisfied  of  the  fraud.  It  may  be  that  different  persons  enter- 
tain diverse  notions  as  to  what  eonstitutes  a  proper  explana- 
tion of  fraud  upon  creditors,  in  respect  of  the  transfer  of  a 
debtor's  property.  But  I  incline  to  think  that  any  reasonably 
intelligent  jury  would  understand  what  is  meant  by  such  fmud 
from  the  Judge's  charge. 

The  attention  of  the  jury  was  called  to  the  consideration 
named  in  the   deed,   and  all  the  other  circumstances  from 
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which  they  might  infer  an  intention  on  the  part  of  the  ^^^' 
debtor  to  defeat  and  delay  his  creditors.  I  think  the  Judge  Doedem. 
was  quite  right  in  not  telling  the  jury  that  the  real  considera-  ^^ 
tion  was  inadequate,  and  that  the  transfer  of  his  whole  estate,  Ck)Bsr. 
.  and  the  making  of  such  ti-ansfer  to  provide  for  the  debtor's  Tack;  j. 
future  support;  were  each  and  all  of  them  facts  and  circum- 
stances  from  which  the  jury  ought  to  infer  an  intention  to 
defeat  and  delay  creditors.  The  learned  Judge  referred  to  aJl 
these  facts,  and  gave  them  their  proper  weight  in  relation  to 
other  facts  when  addressing  the  ju ry.  In  my  opinion,  the  Judge 
would  have  been  wrong  had  he  told  the  jury,  as  an  abstract 
proposition,  that  a  conveyance  of  the  debtor's  whole  estate,  for 
the  consideration  wholly,  or  substantially,  of  the  future  sup- 
port of  the  debtor,  is  fraudulent  and  void  as  against  creditors. 
Equally  wrong  would  he  have  been  had  he  directed  that  such 
a  deed  is  void  even  against  subsequent  creditors,  and  that  the 
jury  might,  from  such  a  deed,  infer  an  intention  to  defeat  and 
delay  creditors.  And  yet  it  was  contended  that  this  is  the 
law.  Cases  were  dted  as  authorities  for  this  proposition ;  but 
they  apply  only  to  voluntary  settlements  or  conveyances. 
Such  cases  are  Freeman  v.  Pope  (1),  Spirett  v.  Willows  (2),  Doe 
dem.  Parry  v.  James  (3),  and  Dewey  v.  Bayntun  (4).  If  the 
consideration  of  a  deed  is  to  support  and  maintain  the  grantor, 
and  is  made  bona  fide,  with  no  intention  to  defeat  and  delay 
creditors,  such  a  deed  is  a  good  one,  even  if  the  making  of  it 
has  prevented  creditors  getting  their  pay.  The  intention  of 
the  parties,  under  all  the  circumstances,  is  the  fact  to  be  deter- 
mined by  the  jury,  and  this  is  what  the  learned  Judge  left  to 
them. 

To  show  how  little  cause  for  complaint  the  plaintiff  has  in 
relation  to  the  charge,  let  me  call  attention  to  what  took  place 
at  the  very  close.  The  learned  Attomey-Genercd,  who  ap- 
peared for  the  plaintiff  at  the  trial,  asked  that  the  jury  should 
be  told  that  they  might  infer  an  intention  to  defraud  and 
delay  creditors,  from  the  following  circumstances :  Inadequacy 
of  consideration  for  the  transfer ;  the  agreement  itself,  where- 
by the  old  man  was  to  get  support  for  life,  was  an  evidence  of 

(l)L  R.6  Ch.  688;  <S)  16  East  212. 

(S)8I>eO.  J.  *a298.  (4)6Ea8t267. 
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1890>       fraud ;  the  tranafer  of  the  whole  property  of  Clark  would  be 
Dotdem.    another  evidence  of  fraud;  and  fourthly,  the  untrue  state- 

„  ment  as  to  the  consideration  of  the  deed. 
Ck>BBT.  In  answer  to  this  request,  the  learned  Judge  said  to  the 
Tiuk,j.  jury :  "  That  is  all  quite  true.  There  is  no  doubt,  gentlemen,  tha^ 
the  circumstances  which  the  counsel  has  mentioned  are  all  facts 
to  be  taken  into  consideration  by  you  in  finding  your  verdict 
There  was  the  inadequacy  of  consideration ;  the  transfer  of 
the  whole  of  the  property,  and  the  other  ciroumstances  he  has 
mentioned.  These  are  all  matters  for  you  to  take  into  con- 
sideration. These  are  all  matters  certainly  to  show  that  there 
was  a  fraudulent  intention  with  reference  to  it,  and  if  yoa 
arrive  at  the  conclusion  there  was  fraud,  taking  all  these  cir- 
cumstances into  consideration,  then  the  plaintiff  would  be 
entitled  to  a  verdict.  But  taking  into  consideration  this  old 
maA's  position,  also  the  long  way  Bev.  Elisha  Corey  came  to 
settle  this  matter,  and  the  other  conditions  surrounding  it,  if 
you  think  there  was  no  fraudulent  intention  of  obstructing 
creditors,  then  your  verdict  would  be  for  the  defendant" 

In  reason,  the  plaintiff  ought  not  to  ask  for  anything  more 
favorable  than  that  charge. 

I  have  already  dealt  with  some  of  the  points  of  misdirec- 
tion, particularly  those  which  charge  that  the  Judge  made 
light  of  Clark's  indebtedness. 

At  the  argument,  the  learned  Judge  had  written  notes  of 
his  charge,  made  by  himself  at  the  trial,  and  reading  from 
them,  he  called  in  question  the  accuracy  of  the  stenographer's 
notes.  For  myself,  as  a  general  rule,  I  would  take  the  Judge's 
report  of  his  charge,  especially  if  he  charged  from  written 
notes,  in  preference  to  the  stenographer's  notes.  But  in  the 
present  case,  with  my  view,  it  makes  no  difference.  1  tiiink 
that  if  the  Judge  did  lead  the  jury  to  conclude  that  Clark's 
indebtedness  on  the  6th  of  April,  1882,  outside  of  what  he 
owed  Elisha  Corey,  was  only  $08,  he  lead  them  to  a  right  con- 
clusion. 

The  other  grounds  of  misdirection  named  in  the  notice  of 
motion  were  not  urged  at  the  argument 

In  my  opinion,  the  rule  for  a  new  trial  must  be  refused. 
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Sir  John  C.  Allen,  C.  J.,  Wetmore,  Palmer  and  Ejng, 
JJ.y  agreed  that  the  verdict  should  be  sustained 

Eraser,  J.,  not  having  heard  the  argument,  took  no  part 

New  trial  refiistd. 


PEESCOTT  BT  AL.  Appellants,  and  MOORE,  Respondent.  189a 


Trover — TenanU  in  common  of  chattel — Sale  of  interest  of  one 
oo4enant  tmder  epceeution — Conversion — Pleading  in  County  Court 
— General  isiue  in  trover. 

A.  and  B.  owned  a  hone  aa  their  joint  property,  and  while  it  waa  in  B*s 
poMession  it  was  aeiaed  by  a  constable  nnder  an  exeoation  iasued  on  a  jndff- 
ment  recovered  afjainat  B.  in  a  Jnstioe's  Court  at  the  suit  of  C.  The  oonstabTe 
afterwards,  by  direction  of  C.  sold  the  hone  at  the  property  of  B. 

In  an  action  of  trover  by  A.  against  C.  and  the  bonstable : 

Held—By  Allbn,  G.  J.,  Palmbb  and  Kivo,  J  J.,  that  the  sale  by  the  con- 
stable only  conveyed  the  interest  of  B.  in  the  horse,  and  did  not  amount  to  a 
conversbn,  thouffh  the  constable  professed  to  sell  the  horse  lis'  the  sole  prop- 
erfy  of  B.  there  being  nothipg  to  prevent  A.  from  still  exercising  hi*  right 
aa  a  part  owner  of  the  horse. 

Per  TuoK,  J.,  that  it  was  a  question  which  ought  to  have  been  )eft  to  tiie  jury 
whether  the  horse  had  beat  sold  in  such  a  manner  aa  to  prevent  A.  from 
exercising  his  right  in  it  as  a  joint  owner. 

Per  Allbic,  C.  J.,  and  Tuck,  J.,  that  the  judgment  and  execution  against  B. 
were  admissible  in  evidence  under  the  plea  of  "not  guilty** — the  action  being 
in  the  County  Court. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the 
York  County  Court,  refusing  a  new  trial  in  an  action  of  trover 
for  a  horse. 

It  appeared  by  the  evidence  given  in  the  County  Court,  that 
the  plaintiff,  William  Moore  and  his  brother,  Charles  O.  Moore, 
purchased  the  horse  as  -their  joint  property,  in  July,  1886, 
and  used  it  as  such  until  it  was  seized  by  the  defendant,  Pres- 
oott,  a  constable,  under  an  execution  issued  out  of  a  Justice's 
Court  against  Charles  O.  Moore,  at  the  jsuit  of  one  Anderson, 
and  was  sold  at  auction  as  the  property  of  Charles  G.  Moore,  it 
being  at  the  time  of  the  seizure  and  sale  in  his  possession. 
The  plaintiff  claimed  the  horse  as  his  sole  property,  under  an 
alleged  sale  to  him  of  his  brother's  interest,  made  several 
months  before  the  seizure  by  Prescott;  but  the  jury  found 
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^  that  the  alleged  sale  to  the  plaintiff  was  not  bond  fide,  and 
Prbsoott    gave  a  verdict  for  the  plaintiff  for  half  the  value  of  the  horse. 
Moore.         ^^  pleas  were :   1.  Not  gqilty ;  and  2.  No  property  in  the 
plaintiff. 

One  of  the  questions  on  this  appeal  was,  whether  the 
plaintiff  as  a  tenant  in  common  with  his  brother  of  the  horse, 
could  maintain  trover  against  the  constable  who  sold  the  horse, 
and  the  other  defendant,  Anderson,  who  directed  the  sale. 

The  other  question  was  whether  the  judgment  obtained  by 
Anderson  against  Charles  G.  Moore,  and  an  execution  issued 
thereon,  were  admissible  in  evidence  under  the  plea  of  not 
guilty. 

January  30, 1890.  A.  J.  Gregory,  in  support  of  the  appeal. 
The  mere  seizure  and  sale  of  the  horse  under  the  execution  was 
not  a  conversion.  At  the  time  of  the  seizure,  the  horse  was  in 
the  possession  of  the  execution  debtor,  and  the  sheriff  had  a 
right  to  sell  his  interest  in  the  horse,  and  the  purchaser,  as  a 
joint  owner  with  the  plaintiff,  would  be  entitled  to  all  the 
rights  of  the  debtor.  The  action  of  trover  cannot  be  main- 
tained against  the  defendants  unless  what  they  did  amounted 
to  a  destruction  of  the  property,  or  such  an  exclusion  of  the 
plaintiff  that  he  was  unable  to  exercise  his  rights  over  the  joint 
property.  See  Jacobs  v.  Seward  (1) ;  Mayhew  v.  Herrick  (2) ; 
Farrar  v.  Beswick  (3) ;  Fennirigs  v.  Lord  OrenviUe  (4).  In 
Smith  V.  White  (5)  it  was  held  that  the  mere  sale  of  property 
was  not  a  conversion,  even  by  an  outside  wrong-doer.  See, 
also,  Bamardiston  v.  Chapman  (6),  and  Wiggins  v.  WhiU  (7). 
As  to  the  admissibility  in  evidence  of  the  proceedings  in  the 
Justice's  Court,  see  1  Chit.  PI.  498,  Harris  v.  Vail  (8),  and  Ashby 
y.  Minnitt  (9).  The  Judge  of  the  County  Court,  on  the  motion 
for  the  new  trial,  admitted  that  the  proceedings  were  admissible. 

Jordan,  contra.  What  was  done  in  this  case  amounted  to  a 
destruction  of  the  plaintiff's  rights-in  the  horse.  He  was  seized 
and  sold  as  the  sole  property  of  Chas.  O.  Moore,  and  without  in 
any  way  protecting  the  plaintiff's  interest.    It  was  then  taken 

(l)L.R.ftH.L.461  (4)11^0111241.  mBeit.R.07. 

(2)7C.a2i9.  (5)2P.fta448.  (8)  1  P.  ft  R  687. 

(8)lM.ftW.681  (d>4Eastl21.  (^8A.*E.1<L 
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possession  of  by  the  purchaser  and  removed  by  his  direction.       ^890. 

See  Barton  y.  WUUams  (1).    There  should  be  a  plea  of  justi-  PRnoarr 

fication  to  allow  admission  in  evidence  of  the  proceedings  and  moobb. 
execution. 

Gregory,  in  reply. 

Cv/r.  adv.  wit 

Tuck,  J.  This  is  an  appeal  from  the  decision  of  the  Judge 
of  the  County  Court  of  the  County  of  York. 

The  action  is  in  trover,  for  the  conversion  of  the  plaintiff's 
mare.  At  the  trial,  the  jury  found  a  verdict  for  the  plaintiff 
for  one-half  of  the  horse,  and  fixed  the  value  at  thirty-five 
dollars,  and  they  allowed  ^fifteen  dollars  for  damages. .  They 
found  also,  1st,  that  the  horse  was  purchased  by  Charles  and 
William  Moore  jointly,  and  2nd,  that  the  sale  from  Charles  to 
William  was  not  a  bona  fide  sale.  Afterwards,  on  motion  for 
a  new  trial,  the  plaintiff  consented  to  abandon  the  fifteen 
dollars  allowed  for  damages,  and  the  verdict  stood  for  thirty- 
five  dollars. 

The  principal  question  is,  whether  there  has  been  a  conver- 
sion of  one-half  the  mare,  of  which  the  respondent  and  Charles 
O.  MoorjB  were  tenants  in  common.  It  appears  from  the  evi- 
dence of  the  defendants,  and  of  Joseph  Anderson,  the  purchaser 
at  the  sale,  that  the  horse  was  seized  and  sold  as  the  sole  prop- 
erty of  Charles  0.  Moore.  For  the  appellant,  it  is  contended 
that  all  that  was  really  sold  was  Charles  G.  Moore's  one-half 
interest  in  the  mare ;  that  the  plaintiff  has  the  same  interest 
in  the  mare  that  he  ever  had,  and  that  there  has  been  no  con- 
versdon.  All  of  the  parties  reside  at  Queensbury,  York  County. 
The  respondent  lives  about  five  miles  distant  from  his  brother 
Charles,  who  lives  two  miles  from  Joseph  Anderson,  who 
purchased  the  mare,  and  has  her  still  in  possession. 

My  examination  of  the  authorities  leads  me  to  this  conclu- 
sion :  that  one  joint  tenant  or  tenant  in  common  of  a  chattel, 
cannot  be  guilty  of  a  conversion  by  a  sale  of  that  chattel, 
unless  it  were  sold  in  such  a  manner  as  to  deprive  his  partner 
of  his  interest  in  it    The  authorities  are  also  to  this  effect ; 

(1)6  a*  A.  80ft. 
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iftflO-  that  if  the  sale  were  made  so  as  to  change  the  property,  as  in 
PiuEsooTT  market  overt ;  or  i|  the  goods  jointly  held  were  destroyed,  or 
MooKB.  ^^  disposed  of  as  to  prevent  the  party  bringing  the  action  from 
following  his  legal  rights,  he  would  be  entitled  to  maintain 
trover. 

Then  it  is  also  stated  that  there  may  be  dispositions  of  the 
subject  matter  which  will  amount  to  a  conversion,  if  done  by 
a  stranger,  that  would  not  be  so  if  done  by  a.  tenant  in  com- 
mon. In  Barton  v.  WUliams  (1),  affirmed  in  error  (2),  Bayley, 
J.,  says :  "  A  sale  of  the  whole  by  one  tenant  in  common  is, 
with  respect  to  the  other,  a  wrongful  conversion  of  his  undi- 
vided part."  Farrar  v.  Berwick  (3)  is  a  case  not  unlike  the 
one  now  under  consideration,  although  it  went  off  largely  on  a 
question  of  pleading.  There  the  jury  found  that  James  Farrar 
and  Joshua  Farrar  were  joint  owners  of  the  horses  in  question, 
which  were  sold  by  the  sheriff  under  an  execution  against 
Joshua.  In  his  second  plea,  the  defendant  justified  under  an 
execution,  and  alleged  that  the  cattle,  goods  and  chattels  were 
the  property  of  Joshua  exclusively.  Upon  this  plea,  under 
the  evidence,  Parke,  B.,  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  giving  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

Afterwards  in  the  course  of  the  argument,  Parke  B.  says : 
**  I  never  entertained  any  doubt  before  the  case  of  Barton  v. 
Williams,  that  a  sale  by  one  of  two  tenants  in  common  of  the 
whole  of  their  property,  is  a  conversion  as  to  the  share  of  the 
other/'  And  in  giving  judgment  he  says :  ''  I  am  by  no  means 
prepared  to  say,  that  if  Joshua  was  justly  entitled  to  this 
property,  the  act  of  the  sheriff  would  have  been  a  conversion. 
As  at  present  advised,  though  it  is  not  necessary  to  give  a  con- 
clusive opinion,  I  think  that  if  the  plea  had  stated  that  Joshua 
had  a  joint  interest  in  these  cattle,  and  that  the  sheriff  seized 
and  sold  the  whole  goods  to  levy  the  execution,  it  would  have 
been  a  good  answer  to  this  action.  I  have  always  understood, 
until  the  doubt  was  raised  in  Barton  v.  WUliama,  that  one  joint 
tenant  or  tenant  in  common  of  a  chattel  could  not  be  guilty 
of  a  converson  by  a  sale  of  that  chattel,  unless  it  were  sold 
in  such  a  manner  as  to  deprive  his  partner  of  his  interest  in  it" 
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In  Jacobs  v.  Seward  (1),  the  Lord  Chancellor  (Lord  Haih-       ^8^« 

<erly;  reviews  some  of  the  authorities  on  this  qnestion.    In  the    Presoott 

course  of  his  judgment  he  says :    "  The  cases  in  which  trover     moorb. 

would  lie  against  a  tenant  in  common  are  reducible  to  this« 

They  are  cases  in  which  something  has  been  done  which  has 

-destroyed  the  common  property;  or  where  there  has  been  a 

4irect  and  positive  exclusion  of  the  co-tenant  in  common  from 

the  common  property,  he  seeking  to  exercise  his  rights  therein, 

.and  being  denied  the  exercise  of  such  rights."    This  question 

is  discussed  by  this  Court  during  the  argument  of  McKay  v. 

'Crocker  (2).  Ritchie,  J.  says :  "  If  one  tenant  in  common  puts 

the  property  in  such  a  position  that  his  co-tenant  cannot  find 

it,  or  exercise  any  ownership  over  it,  or  do  with  it  what  an 

•owner  has  a  right  to  do  with  his  property,  it  is  as  much  a  conver- 

4don  as  if  he  had  actually  destroyed  it"    The  principle  which 

j;overns  cases  of  this  character  seems  sufficiently  clear.    There 

is  difficulty  sometimes  in  its  application.    In  this  case,  the 

Judge    of    the    County    Court    directed    the  jury,  that  if 

they  thought  the  horse  was  purchased  by  Charles  and  William 

Moore  jointly,  he  (the  plaintiff )  would  be  entitled  to  recover 

for  his  interest  (one  half),  although  the  sale  by  Charles  to  him 

•of  his  half  was  void.    I  think  that  this  was  not  a  sufficient 

-direction.    The  Judge  should  have  explained  to  the  juxy  the 

law  which  governs  the  sale  of   property  held  by  tenants  in 

•common,  and  the  difference  between  selling  the  whole  of  such 

property,  or  only  the  interest  of  one  tenant  in  common.    And 

then  he  should  have  left  it  to  the  jury  to  say,  whether  the 

-defendants  or  either  of  them  had  disposed  of  the  mare,  in  such 

A  manner  as  to  prevent  the  plaintiff  from  exercising  any 

ownership  over  it,  or  using  it  as  he  had  a  right  to  use  his 

own  property.    It  sf^ems  to  me,  that  upon  answers  given  to 

3Qch  questions,  or  the  jury's  views  thereon,  under  proper 

instructions  from  the  Juc^,  would  depend  the  plaintiff's  right 

to  recover  in  this  action.    I  am  not  at  all  prepared  to  say  as  a 

matter  of  law,  that  the  mere  fact  that  the  respondent  was 

•owner  of  the  mare  as  tenant  in  common  with  his  brother 

Oharles,  prevents  him  from  recovering  in  this  action.    All  the 

•circumstances  of  the  case  must  be  considered ;  and  to  do  so 
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18W.       rightly,  there  are  some  questions  of   fact,  already  indicated, 

PsncoTT    which  should  be  found  by  a  jury. 

MooBK.  -^^  ^^®  tvieA,  the  defendant  proposed  to  prove  the  proceedings, 
including  judgment  and  execution  issued  in  a  case  in  which 
James  D.  Anderson  was  plaintiff  and  Charles  Moore  was  de- 
fendant, in  order  to  justify  the  seizure  and  sale  of  the  mare. 
This  evidence  was  rejected.  The  defendant's  plea  was  not 
guilty,  and  notice  that  the  mare  was  not  the  plaintiff's  prop- 
erty as  alleged.  I  think  the  learned  Judge  was  wrong  in 
refusing  to  allow  the  defendants  to  give  this  evidence.  It  was 
admissible  under  the  defendants'  notice.  See  Harris  v.  VaU 
(1),  and  Aehby  v.  Minnitt  (2).  Besides  I  think  it  was  material. 
This  evidence  having  been  rejected  upon  the  ground  that  judg- 
ment and  execution  had  not  been  pleaded,  Mr.  Oregory  pro- 
posed to  amend  his  pleadings  by  adding  a  notice  to  that  effect. 
This  application  was  allowed  upon  terms  of  payment  of  costs 
up  to  the  time  of  application,  and  that  the  trial  should  stand 
over  until  the  next  Court.  These  teims  were  refused  by  de- 
fendants' counsel  and  the  trial  proceeded.  I  think  the  terms 
imposed  were  onerous.  The  utmost  the  defendants  should  have 
been  asked  to  pay  were  the  costs  of  the  trial,  including  a  coun- 
sel fee,  and  not  the  whole  costs  of  the  action. 

For  all  these  reasons,  in  my  opinion,  the  appeal  should  be 
allowed^  and  a  new  trial  ordered. 

Kino,  J.  This  is  an  appeal  by  the  defendants  in  an  action 
of  trover.  The  appellant  was  a  constable,  and  under  an  execu- 
tion out  of  a  Justice's  Court  against  one  Charles  Moore,  the 
respondent's  brother,  at  the  suit  of  one  Anderson,  seized  and 
made  sale  and  delivery  of  a  mare  found  in  the  possession 
of  the  execution  debtor.  The  respondent  forbade  the  sale, 
claiming  to  own  the  mare.  The  jury  found  that  the  animal 
had  originally  been  purchased  by  respondent  and  C*harles 
Moore  jointly,  but  that  an  alleged  subsequent  purchase  by 
respondent  of  Charles  Moore's  interest  was  fraudulent  and 
void,  and  a  verdict  was  found  for  the  respondent  (the  plaintiff 
below)  for  the  amount  in  value  of  his  one-half  interest. 

In  Undley  on  Partnership  (4th  ed.),  689,  it  is  said  that  the 
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sheriff's  duty  is  '*  to  seize  the  whole  of  the  partnership  effects  i^^o. 
(seizable  under  a^  fa.\  or  so  much  of  them  as  may  be  requisite,  Prbsoott 
and  to  sell  the  undivided  share  of  the  debtor  partner  therein,  moo&i. 
without  reference  to  the  state  of  tho  accounts  as  between  him 
and  his  co-partners.  The  sheriff,  having  seized  the  property  of 
the  firm,  proceeds  to  sell  the  interest  of  the  judgment  debtor  in 
the  chattels  seized,  and  to  assign  the  same  to  the  purchaser.  If 
the  purchaser  is  a  stranger,  unconnected  with  the  firm,  he  ac- 
quires for  his  own  benefit  all  the  judgment  debtor's  interest  in 
the  property,  and  becomes,  as  regards  such  property,  tenant  in 
common  with  the  judgment  debtor's  co-partners."  The  law  is 
stated  to  the  like  effect  in  Helmore  v.  Smith  (1).  Lindley,  L. 
J.,  says :  "  The  unfortunate  purchaser  from  the  sheriff  has  to 
find  out  what  he  has  really  had  assigned  to  him,  and  that  he 
can  only  do  by  a  partnership  account.  *  *  That  practically 
involves  a  dissolution  of  the  whole  concern."  See  also  Re  Mo- 
Donagh  v.  Jephaon  (2). 

In  the  case  before  us,  the  appellant,  having  seized  the  horse 
under  the  execution,  appears  to  have  sold  it  generally  without 
expressing  whether  or  not  he  sold  the  interest  of  the  execution 
debtor  merely.  The  respondent  contends  that  this  amounted 
to  a  conversion  of  his  individual  moiety. 

In  HioTt  v.  Bott  (3),  Bramwell  B.,  says :  "  Mr.  Bosanquet 
gave  a  good  description  of  what  constitutes  a  conversion  when 
he  said  that  it  is  where  a  man  does  an  unauthorized  act  which 
deprives  another  of  his  property  permanently  or  for  an  indef- 
inite time." 

In  Barton  v.  WHliams  (4),  Abbott,  C.  J.,  and  Bayley,  J., 
expressed  the  opinion  that  if  a  bailee  in  possession  of  undivided 
shares  belonging  to  two  persons  sells  the  whole,  it  is  a  conver- 
sion as  to  the  undivided  part  belonging  to  the  one  who  may 
have  given  no  express  or  implied  authority  to  sell.  Holroyd 
and  Best,  JJ.,  refrained  from  expressing  concurrence. 

In  Mayhew  v.  Herrick  (5),  goods  of  a  firm  were  seized  upon 
execution  against  one  of  the  partners  for  a  separate  debt  and 
were  sold  in  their  entirety.  The  action  was  brought  by  the 
assignee  in  bankruptcy  of  the  other  partner.    The  declaration 
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1890.  contained  two  oonnts :  the  first  count  was  in  trover ;  the  second 
Fresoott  count  chai^ged  that  defendant  knowing  that  one  Smee  wa» 
MooKE.  poasessed  of  only  one-hundredth  undivided  part  of  certain  goods, 
of  which  one  May  hew,  a  bankrupt,  owned  the  rest,  wrongfully 
and  under  color  of  a  writ  against  Smee,  wholly  sold  and  dis* 
posed  of  the  entirety  of  the  said  goods  to  divers  persons  to 
plaintiff  unknown,  who  then  by  the  procurement  of  defendant 
and  by  color  and  force  of  said  sale,  eloigned  and  carried  them 
away  and  disposed  of  them  to  their  own  use,  whereby  they 
became  wholly  lost  to  plaintiff,  to  the  damage  of  plaintiff  a» 
such  assignee  in  bankruptcy.  A  portion  of  the  goods  to  the 
value  of  £15  15/  was  found  to  be  the  separate  property  of 
Mayhew,  and  the  value  of  the  partnership  property  sold  was 
found  to  be  £150.  A  verdict  was  entered  for  plaintiff  for  £15 
15/,  and  leave  was  reserved  to  move  to  increase  the  verdict  by 
£75,  a  moiety  of  the  £150.  The  case  was  argued  by  Lash  for 
the  defendant,  and  by  Bramwell  and  Willes  for  the  plaintiff. 
The  counsel  for  the  plaintiff  conceded  that  there  is  no  distinc- 
tion between  the  case  of  a  sale  by  the  sheriff  and  by  a  tenant 
in  common,  but  urged  that,  while  possibly  a  mere  sale  of  the 
whole  without  delivery  would  not  amount  to  a  conversion  by 
either  the  other  partner  or  the  sheriff,  the  sale  and  delivery  of 
the  whole  was  a  conversion  of  the  undivided  moiety.  *'  What 
answer  is  it,"  say  they,  "  to  tell  him  when  the  chattel  is  sold  and 
delivered  to  another,  that  his  interest  still  remains?  He 
cannot  exercise  his  common  law-right  to  take  the  chattel 
because  he  cannot  find  it." 

The  Court  held  that  the  plaintiff  was  entitled  to  have  a  ver* 
diet  on  the  count  in  trover  for  the  £15  15/  only,  such  being 
the  value  of  the  property  sold  which  did  not  belong  to  the 
partnership;  but  directed  a  verdict  to  be  entered  upon  the 
second  count  for  £75,  a  moiety  of  the  value  of  the  property 
sold. 

Coltman,  J.,  said :  "  It  is  clear  that  the  plaintiff  is  entitled 
to  have  a  verdict  on  the  first  count  for  £15  15/.  As  regards 
the  question  whether  the  plaintiff  can  maintain  trover  against 
the  sheriff  for  selling  the  partnership  goods,  ex  concessia,  his  case 
does  not  differ  from  that  of  a  joint  tenant  or  tenant  in  com* 
mon,  irrespective  of  the  point  which  is  suggested  on  the  plead- 
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ings.    The  authorities,  I  think,  are  too  strong  to  be  got  over,       ^890. 
which  decide,  that  a  mere  sale  by  one  joint  tenant  or  tenant  in    Pbescott 
common  will  not  amount  to  a  wrongful  conversion ;  but  it  is     moore. 
not  necessary  to  decide  whether  a  sale,  under  some  circum- 
stances, would  not  amount  to  such  a  conversion.   A  case  might 
arise  in  which  a  disposition  of  the  subject  of  the  tenancy  — 
not  an  actual  destruction  of  it  —  might  be  a  conversion ;  as 
where  it  has  been  so  dealt  with,  that  the  co-tenant  has  no 
remedy  against  the  parties  in  possession,  and  cannot  regain  his 
property." 

Creswell,  J.,  said :  "  With  reference  to  the  question,  as 
applicable  to  partnership  property,  whether  an  action  of  trover 
is  maintainable  by  one  tenant  in  common  against  another,  by 
reason  of  the  latter  having  sold  their  common  property  :  it  is 
admitted  in  the  present  case  that  the  sheriff  is  in  the  same 
condition  as  a  tenant  in  common.  The  cases  shew  that  one 
tenant  in  common  may  maintain  the  action  against  his 
co-tenant  if  the  common  property  has  been  destroyed,  or  there 
has  been  such  a  sale  as  would  change  the  property,  as  in  market 
overt  It  would  seem  to  follow  that  the  action  may  also  be 
maintained,  if  it  can  be  proved  to  the  satisfaction  of  a  jury, 
that  the  co-tenant  has  so  disposed  of  the  common  property  as 
to  deprive  the  other  of  all  opportunity  of  recovering  his  share, 
or  compensation  for  it.  It  would  seem  to  follow,  that  such  a 
disposition  might  be  equivalent  to  a  destruction.  In  Bamar- 
diston  V.  Chapman,  where  it  appeared  that  one  tenant  in  com- 
mon of  a  ship  had  forcibly  taken  it  out  of  the  possession  of 
his  companion,  and  secreted  it  from  him,  so  that  he  knew  not 
where  it  was  carried,  and  changed  the  name  of  it ;  and  it 
afterwards  got  into  the  hands  of  a  third  person,  who  sent  it  on 
a  foreign  voyage,  where  it  was  lost.  Lord  King,  C.  J.,  left  it 
to  the  jury  whether,  under  the  circumstances,  the  destruction 
was  not  by  the  defendant's  (the  tenant  in  common's)  means,  and 
the  jury  finding  in  the  affirmative,  the  Court,  on  motion  for  a 
new  trial,  approving  of  the  Chief  Justice's  direction,  refused  ta 
set  aside  the  verdict.  As  a  sale  in  market  overt,  which 
changes  the  property  entirely,  would  amount  to  a  destruction 
of  the  thing  in  common,  so  a  sale  not  in  market  overt  might 
have  the  same  effect,  under  some  circumstances ;  but  in  the- 
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^^W'  present  case  I  do  not  think  the  sale  had  that  effect,  and  the 
Pbbsoott  plaintiff  is  not  entitled  to  a  verdict  upon  the  first  count  (£.  e. 
Moore.     ^^^  ttover  count)  for  more  than  £15  15/." 

Williams,  J.,  said  :  "I  am  of  the  same  opinion.  The  plain- 
tiff's fule  must  be  absolute  on  the  second  count,  but  not  upon 
the  first  *  *  I  still  think,  notwithstanding  the  doubts 
expressed  in  Barton  v.  WUliama"  (wherein  Abbott,  C.  J.,  and 
Bay  ley,  J.,  made  the  observations  already  alluded  to)  "that  the 
true  rule  is  that  a  joint  tenant  or  tenant  in  common  cannot 
maintain  trover  against  lys  companion  for  the  mere  unautho- 
rized sale  of  a  chattel,  their  common  property.  *  *  With 
reference  to  the  second  count,  I  can  only  say  whether  it  was 
sustained,  not  whether  it  is  bad  or  good.  I  think  the  facts 
alleged  in  it  were  proved,  and  that  the  correct  measure  of 
damages  is  the  value  of  a  moiety  of  the  partnership  property, 
that  is,  £76,  for  which  amount  the  plaintiff  is  entitled  to  a 
verdict  on  that  count." 

In  Bv/meU  v.  HurU  (1),  Patteson,  J.,  speaking  of  the  duty 
and  rights  of  the  sheriff  in  such  cases,  sajrs :  *'  The  proper 
course  is  for  the  sheriff  to  seize  the  whole,  and  to  sell  the  share 
of  the  execution  partner ;  and  the  vendee  will  have  to  settle 
the  matter  in  Chancery.  The  sheriff  has  no  power  to  take  the 
property  out  of  the  hands  of  the  other  partner." 

In  Jacobs  v.  Seward  (2),  the  right  of  one  tenant  in  common 
to  bring  trover  against  another  was  fully  considered.  The 
alleged  act  of  conversion  there  was  the  cutting  of  grass  and 
making  it  into  hay.  It  was  held  that  this  was  within  the  co- 
tenant's  rights,  subject  to  the  liability  to  account  to  the  other 
co-tenant  for  his  share  of  the  proceeds ;  and  it  was  laid  down 
that  upon  the  other  hand  there  is  a  violation  of  the  other's 
rights  for  which  the  law  will  award  damages,  where  anything 
has  been  done  that  has  destroyed  the  common  property,  or 
where  there  has  been  a  direct  and  positive  exclusion  of  the  co- 
tenant  from  the  common  property,  he  seeking  to  exercise  his 
rights  therein,  and  being  denied  the  exercise  of  such  rights. 

In  the  judgment  of  Lord  Hatherley,  the  case  of  Mayhew  v. 
Herrick  is  referred  to  in  a  way  that  would  seem  to  show  that 
it  was  not  correctly  apprehended.    This  misapprehension  was 
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pointed  out  by  Mr.  Gregory  in  his  argument      Thus  Lord       1890. 
Hatherley  says :  Prescott 

"  There  was  also  another  case  which  pressed  upon  us — May*  mmeb. 
hew  V.  Herrick  —  and  that  was  a  case  where  a  sheriflf  seized  the 
common  property  of  partners,  and  sold  it  for  the  benefit  of  one 
of  their  number.  There  the  peculiar  circumstances  made  it  a 
conversion  by  one  tenant  in  common  against  another,  and  so 
trover'woul^  lie.  The  sale  there  was  not  using  the  partnershi|) 
property  in  the  manner  in  which  it  was  proper  to  be  used  for 
the  benefit  of  the  tenants  in  common.  But  that  was  not  in  the 
least  like  the  case  of  making  hay  out  in  a  field,  or  making  oil 
out  of  a  whale."  (As  in  Fenninga  v.  Lord  GrenvUle.)  "  As 
long  as  the  tenant  in  common  is  confining  his  use  of  that  prop- 
erty to  its  legitimate  purpose,  trover  will  not  lie  against  him. 
But  the  moment  he  steps  from  the  legitimate  use  to  that  which 
is  illegitimate,  as  the  sheriff  seems  to  have  done  in  that  case  by 
disposing  absolutely  of  the  common  property  as  if  the  partner 
had  been  the  sole  owner,  trover  will  lie." 

But  in  Mayhew  v.  Herrick^  the  decision  was  not  that  trover 
lay  under  the  circumstances  of  that  case,  but  that  it  did  not 
lie.  And  if  the  determination  of  the  Court  upon  the  second 
count  is  to  be  relied  upon,  that  proceeded  not  upon  the  ground 
that  the  action  of  the  sheriff*  in  disposing  absolutely  of  the 
common  property  made  him  liable,  but  upon  the  ground  that, 
&s  charged  in  the  second  count,  the  sale  was  by  procurement 
of  the  sheriff'  made  to  persons  unknown  to  the  plaintiff*,  who 
carried  the  goods  away  and  disposed  of  them  to  their  own 
use,  whereby  they  became  wholly  lost  to  the  plaintiff. 

In  the  case  now  before  us,  the  horse  was  not  taken  out  of 
the  possession  of  the  plaintiff,  but  was  taken  out  of  the  pos- 
session of  the  execution  debtor ;  nor  was  it  so  disposed  of  as  to 
deprive  the  plaintiff  of  all  reasonable  opportunity  of  exercising 
his  rights  over  it  as  tenant  in  common.  The  purchaser  was  in 
the  neighborhood  of  the  plaintiff.  I  say  nothing  as  to  the 
right  of  the  sheriff  to  deliver  goods  to  the  purchaser  where 
they  have  been  taken  by  him  from  the  possession  of  the  tenant 
in  common  other  than  the  execution  debtor ;  but  that  is  not 
this  case.  This  is  the  case  of  an  ordinary  sale,  which  in 
Mayhew  v.  Herrick  was  held  not  to  amount  to  a  conversion. 
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1^-  It  was  not  an  unauthorized  act,  depriving  the  plaintiff  of 
PsncoTT  property  permanently,  or  for  an  indefinite  time.  See  also 
MooRx.     Harper  v.  Godsdl  (1). 

I  therefore  think  that  the  appeal  should  be  allowed,  as, 
upon  the  facts,  I  do  not  think  that  the  plaintiff  was  by  any 
act  of  the  defendant  in  the  seizure  and  sale  prevented  from 
fully  exercising  his  rights  as  a  tenant  in  common. 

Palmeb,  J.  The  sole  question  in  this  case  is,  whether  the 
sale  by  the  constable,  of  a  horse  under  execution  against  the 
owner  of  a  moiety  thereof,  is  a  conversion  of  the  other  moiety 
which  was  owned  by  the  plaintiff.  No  doubt  what  the  con- 
stable intended  to  sell  was  the  whole  horse,  including  the 
plaintiff's  interest  in  him,  which  he  had  no  right  to  sell,  yet 
the  legal  effect  of  such  sale  was  to  transfer  to  the  purchaser 
only  the  execution  debtor's  interest,  and  this  in  no  way  hurt 
the  other  owner,  the  plaintiff;  and  as  neither  the  constable  nor 
the  purchaser  did  anything  with  the  horse  that  a  joint  owner 
had  not  the  right  to  do,  I  therefore  think  the  authorities  shew 
that  this  was  no  conversion.  It  follows  that  the  appeal  ought 
to  be  allowed. 

Sib  John  C.  Allen,  C.  J.  This  was  an  action  of  trover  for 
a  horse. 

It  appeared  by  the  evidence  given  in  the  County  Court  that 
the  plaintiff,  William  Moore,  and  his  brother,  Charles  G. 
Moore,  purchased  the  horse  as  their  joint  property  in  July^ 
1886,  and  used  it  as  such  until  it  was  seized  by  tiie  defendant, 
Prescott,  a  constable,  and  sold  at  auction  as  the  property  of 
Charles  G.  Moore,  it  being  at  the  time  of  the  seizure  and  sale 
in  his  possession. 

The  plaintiff  claimed  the  horee  as  his  sole  property,  under  an 
alleged  sale  to  him  of  his  brother's  interest,  made  several  months 
before  the  seizure  by  Prescott;  but  the  jury  found  that  the 
alleged  sale  to  the  plaintiff  was  not  bona  fide,  and  gave  a 
verdict  for  him  for  half  the  value  of  the  horse. 

One  of  the  questions  on  this  appeal  is,  whether  the  plaintiffs 
as  a  tenant  in  common  with  his  brother  of  the  horse,  can  main- 

(1)  L.  B.  6  Q.  B.  4S1 
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tain  trover  against  the  constable  who  sold  the  horse,  and  the       ^^^> 
other  defendant,  Anderson,  who  directed  the  sale.  Pbesooit 

The  other  question  is,  whether  a  judgment  obtained  by     moore. 
Anderson  against  Charles  G.  Moore,  and  an  execution  issued 
thereon,  and  under  which  Prescott,  the  constable,  no  doubt 
seized  and  sold  the  horse,  was  admissible  in  evidence  under 
the  plea  of  not  guilty. 

I  will  first  deal  with  the  second  question,  because  the  deter- 
mination of  it  will  materially  affect  the  decision  of  the  other 
question. 

The  County  Court  Act  (Consol.  Stat.  cap.  51,  s.  31)  declares 
that  in  all  actions  in  the  County  Court  the  defendant  may 
plead  the  general  issue,  or  some  other  plea  in  bar;  and  the 
case  of  McGatherine  v.  Lewis  (1)  decided  that  the  provisions 
of  chapter  37  of  the  Consol.  Stat,  relating  to  pleading  did 
not  apply  to  County  Courts ;  and  that  whatever  was  the  gen* 
eial  issue  in  suits  in  County  Courts  before  the  passing  of  the 
Act  36  Vic  cap.  31  (of  which  cap.  37  of  the  Consol:  Stat  is  a 
re-enactment),  could  still  be  pleaded. 

The  question  then  is,  whether  a  special  plea  justifying  the 
seizure  and  sale  of  the  horse  under  the  judgment  and  execu- 
tion against  Charles  G.  Moore  was  necessary;  or  whether  the  evi- 
dence was  admissible  under  the  pleas  of  not  guilty,  and  that 
the  horse  was  not  the  plaintiff's  property. 

I  think  the  judgment  and  execution  were  admissible  under 
tiie  pleadings.  Under  the  old  rules  of  pleading,  the  plea  of 
not  guilty,  in  trover,  put  in  issue  both  plaintiff's  property  in 
the  goods  and  the  defendant's  conversion  of  them.  The  defend- 
ant was  allowed  not  only  to  contest  the  truth  of  the  declara- 
tion, but  (with  certain  exceptions  not  applicable  here)  any 
matter  of  defence  which  tended  to  show  that  the  plaintiff  had 
no  right  of  action*    Steph.  PL  (2nd  ed.)  199. 

The  jury  having  found  that  the  plaintiff  and  his  brother 
were  joint  owners  of  the  horse,  the  constable*  had  the  right, 
under  the  execution,  to  seize  and  sell  only  the  interest  of 
Charles  G.  Moore — an  undivided  moiety — but  he  claimed  the 
right  to  sell,  and  did,  so  far  as  he  could  do  so,  sell  the  horse  as 
the  sole  property  of  Charles  G.  Moore,  and  the  plaintiff  was,  JD 
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1890.       fact,  deprived  of  his  posseasion  of  the  animal.    The  question 

Pbbscott    is  whether  he  can  maintain  trover, 

Moore.  ^^®  principle  of  law  is  settled  that  one  tenant  in  common  of 
a  chattel  cannot  recover  in  trover  against  his  companion  with- 
out proving  a  destruction  of  the  chattel,  or  something  that  is 
equivalent  to  it.  Fennings  v.  Lord  Orenville  (1).  The  diffi- 
culty in  applying  that  principle  is,  to  determine  what  amounts 
to  a  destruction  of  the  property.  In  Maykew  v.  Herridc  (2),  it 
was  decided  that  a  mere  sale  of  the  property  was  not  enough ; 
though  for  such  a  disposition  of  the  property  as  amounted  to 
a  destruction  of  it,  one  tenant  in  common  of  a  chattel  would 
be  liable  in  trover  to  his  co-tenant.  In  McKay  v.  Crocker  (3), 
the  plaintiff  and  defendant  were  joint  owners  of  logs;  the 
defendant  sawed  them  into  deals,  which  he  mixed  with  other 
deals,  his  separate  property,  so  that  the  plaintiff  could  not 
identify  his  own  deals,  and  this  was  held  to  amount  to  a 
destruction  of  the  common  property  for  which  the  plaintiff  could 
maintain  trover.  In  Jacobs  v.  Seward  (4),  the  parties  each 
claimed  to  be  the  tenant  of  a  piece  of  land  owned  by  two 
ladies  as  tenants  in  common,  one  of  whom  had  let  the  land  to 
the  plaintiff,  and  the  other  to  the  defendant.  The  defendant 
cut  and  carried  away  the  grass  growing  on  the  land,  and  the 
plaintiff  brought  trover  for  the  conversion.  It  was  held  by 
the  Exchequer  Chamber  (5),  and  afterwards,  on  appeal,  by  the 
House  of  Lords,  that  the  action  could  not  be  maintained.  The 
Lord  Chancellor  said :  "  The  cases  in  which  trover  would  lie 
against  a  tenant  in  common  are  reducible  to  this :  they  are 
cases  in  which  something  has  been  done  which  has  destroyed 
the  common  property,  or  where  there  has  been  a  direct  and 
positive  exclusion  of  the  co-tenant  in  common  from  the  com- 
mon property,  he  seeking  to  exercise  his  rights  therein,  and 
being  denied  the  exercise  of  such  rights.  There  was  the  case 
of  a  ship  being  taken  possession  of  by  one  tenant  in  common, 
and  sent  to  sea  without  the  consent  of  his  co-tenant.  In  that 
nase  it  was  held  that  the  property  was  destroyed  by  the  act  of 
one  tenant  in  common,  and  therefore  trover  would  lie  in  respect 
of  the  co-tenant's  share.    But  where  the  act  done  by  the 

(1)  1  Taunt.  241.  (S)  6  All.  90.  (5)  L.  B.  4  C.  P.  828. 

(2)  7  C.  B.  229.  (4)  L.  R.  SH.  L.  464. 
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tenant  in  common  is  right  in  itself,  and  nothing  is  done  which       ^890. 
destroyed  the  benefit  of  the  other  co-tenant  in  common  in  the    Pbescxht 
property,  there  no  action  will  lie,  because  he  can  follow  that     moobb. 
property  as  long  as   it  is  in  existence   and   not  destroyed. 
If  it  is  sold,  another  question  arises  under  the  Statute  of 
Anne." 

Applying  these  principles  to  the  present  case,  can  it  be  said 
that  there  has  been  any  destruction  of  the  property,  or  any 
such  carrying  away  of  it  as  disabled  the  plaintiff  from  having 
the  lawful  use  and  benefit  of  it  ?  What  is  there  to  interfere 
with  the  plaintiff's  right  to  use  the  horse  in  the  same  way  that 
he  could  have  done  when  his  brother  was  the  joint  owner  with 
him  ?  The  purchaser  is  now  the  co-owner  with  the  plaintiffs 
just  as  his  brother  was  before  the  sale  by  the  constable. 

I  am  unable  to  see  how  the  relation  of  tenants  in  common 
can  exist  between  the  plaintift  and  the  defendants  in  this  case. 
Neither  of  the  defendants  purchased  the  horse,  or  the  interest 
of  Charles  G.  Moore  in  it.  which  is  all  that  the  constable  could 
sell ;  and  though  they  may  have  been  wrong-doers  so  far  as  the 
plaintiff  was  concerned,  in  attempting  to  sell  his  interest  in  the 
horse,  I  am  unable  to  understand  why  the  rule  which  prohibits 
actions  of  trover  between  tenants  in  common  should  apply  in 
this  case.  But  in  the  case  of  Mayhew  v.  Herrick  (supra), 
where  an  action  of  trover  was  brought  against  an  ofiicer  of 
the  Palace  Court,  for  seizing  and  selling  partnership  property 
under  a  writ  of  Ji.  fa,  against  one  of  the  partners,  Coltman,  J., 
said  that  the  case  of  a  sheriff  was  not  distinguishable  from  that 
of  any  other  joint  owner  of  a  chattel;  and,  therefore,  that  the 
mere  sale  of  a  chattel  by  one  of  the  joint  ownera  was  not  a 
conversion  as  against  the  other.  In  Jacobs  v.  Seward  (supra), 
the  Lord  Chancellor  said  that  the  peculiar  circumstances  of  the 
case  of  Mayhew  v.  Herrick  made  it  a  conversion  of  one  tenant 
in  common  against  another.  His  Lordship  seemed  to  treat  the 
sheriff  in  that  case  as  a  tenant  in  common  with  the  plaintiff, 
for  he  says :  **  As  long  as  the  tenant  in  common  is  confining 
his  use  of  that  property  to  its  legitimate  purpose,  trover  will 
not  lie  against  him ;  but  the  moment  he  6teps  from  the  legiti- 
mate use  to  that  which  is  illegitimate,  as  the  sheriff  seems  to 
have  done  in  that  case,  by  disposing  absolutely  of  the  common 
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^^^'      property  as  if  the  one  partner  had  been  the  sole  owner,  trover 

Peesoott    will  lie." 

MooBB.  That  was  the  fact  in  the  present  ease.  The  constable  sold  the 
horse  as  the  sole  property  of  Charles  G.  Moore,  believing  that 
he  was  so,  and  not  knowing  of,  or  at  all  events  not  recognizing 
any  property  in  the  plaintiff,  who,  I  think,  has  a  right  to  main- 
tain trover  against  the  defendants  for  the  conversion,  irrespec- 
tive of  any  question  of  tenancy  in  common. 

In  Barton  v.  Williams  (1),  it  was  said  by  two  members  of 
the  Court  that  a  sale  by  one  of  two  tenants  in  common  of  the 
whole  property  was  a  conversion  as  to  the  share  of  one ;  but 
the  other  two  members  of  the  Court  did  not  entirely  assent  to 
that  doctrine.  And  in  Farrar  v.  Beswick  (2),  Parke,  B.,  is 
reported  to  have  said  that  he  had  never  entertained  any  doubt 
since  the  case  of  Barton  v.  Williams,  that  a  sale  by  one  of  the 
tenants  in  common  of  the  whole  of  their  property  was  a  eon« 
version  as  to  the  share  of  the  other.  And  see  the  remarks  of 
Williams,  J.,  in  Mayksw  v.  Herrick  (3)  on  this  subject. 

In  my  opinion  the  decision  of  the  Judge  of  the  County 
Court  was  correct,  and  the  appeal  should  be  dismissed. 

Wetmore  and  Fraser,  JJ.,  took  no  part 

Appeal  allowed  wUh  eoets* 
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CHRISTIE  V.  THE  CITY  OF  PORTLAND.  1890. 


CUy  of  Portland — Action  for  injury  occasioned  by  defect  in  eidewcUk 
— Miefeaeanee  — LiahiUty  qf  city  for — Notice  of  acti&n  —  Whether 
necessary  —  Eeqmrements  qf  notice  —  Bight  of  Judge  to  direct  a 
juror  to  stand  aside. 

The  City  of  Portland  it  liable  for  injury  soitained  by  a  perwin  in  falling 
throngb  a  def eetive  plank  in  a  sidewalk  oonatraoted  by  the  oity. 

In  the  oonetmction  of  variooa  Aote  of  Aaaemblv  relating  to  the  City  of 
Portland,  and  Commienoneni  and  Sarreyon  of  Highways :  HeU  that  notice 
of  aotion  to  the  City  was  not  necessary  before  commencing  a  suit  for  the 
injury  so  sustained  (Tuck,  J.,  dissenting). 

A  letter  from  the  plaintiff's  attorney  to  the  City  aathoritfes,  noticing  them  of 
the  injury  to  the  platntaff  in  oonseqnenoe  d  the  defeotiTe  sidewidk,  and 
stating  his  intention  to  claim  damages  for  his  injuries,  and  reauesting  the 
City  to  make  inquiry  into  the  circumstances,  and  to  pay  the  plaintiff  such 
damages  as  he  is  entitled  to^  does  not  contain  any  of  the  essentials  of  a 
statutory  notice  of  action. 

Where  the  Act  incorporating  the  City  of  Portland  declared  that  no  rate^nayer 
of  the  City  diouM  be  deemed  incompetent  as  a  juror  in  actions  in  whicm  the 
Citv  was  a  partv,  the  presiding  Judge  in  an  action  against  the  City  has  no 
authority  to  order  a  juror  who  is  rejgularly  drawn  from  the  list  to  stand  aside 
because  he  is  a  rate-payer  in  the  City  (F&asbb.  J.,  dissenting). 

This  was  an  action  brought  by  the  plaintiff  af|;ain8t  the  City 
of  Portland  to  recover  damages  for  injuries  sustained  by  him 
while  walking  on  a  sidewalk  on  the  Straight  Shore  Road — one 
of  the  public  streets  of  the  city — by  the  breaking  of  a  rotten 
plank,  on  which  he  stepped.  He  was  thrown  violently  to  the 
ground  and  was  severely  injured. 

At  the  trial,  which  took  place  before  His  Honor  Mr.  Justice 
Fraser,  at  the  St  John  Circuit,  in  Novetaaber,  1888,  a  verdict 
was  found  for  the  plaintiff  for  $700,  leave  being  at  the  same 
time  reserved  to  enter  a  nonsuit. 

June  20,  1889.  X.  A.  Cu/rrey  now  moved  for  a  nonsuit 
pursuant  to  the  leave  reserved,  or,  failing  that,  for  a  nem  trial. 
The  first  ground  for  a  ncmsatt  is  that  no  notice  of  action  was 
pven  the  defendants  a  month  before  action  was  brought,  as 
required  by  the  statutes.  The  Fterish  of  Portland  was  incor« 
porated  by  94s  Vic.,  cap.  11,  and  made  and  called  the  Town  of 
Portland ;  and  by  sec  84  of  that  Act  all  the  rights,  privileges 
and  imraunitieB  of    the  commissioners   of   highways   were 
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1890. transferred  to  the  Town.    "Now,  one  of  the  rights,  privileges 

Christie  or  immunities  then  enjoyed  by  the  commissioners  was,  in  a 
The  ^ty  of  ^^^  ^^^^  ^^^*  ^  month's  notice  of  action  before  any  action  should 
Portland,  be  commenced.  Sec.  84  of  34  Vic,  cap.  11,  is  as  follows:  "All 
the  provisions  of  an  Act  made  and  passed  in  the  23th  year  of 
the  reign  of  Her  present  Majesty,  intituled  an  Act  in  amend- 
ment and  consolidation  of  the  laws  relating  to  highways  and  of 
the  several  Acts  in  amendment  thereof,  except  so  far  as  the 
same  are  altered  by  or  inconsistent  with  the  terms  of  this  Act, 
shall  extend  and  apply,  and  are  declared  to  be  in  force  so  far 
as  the  same  are  applicable  within  the  said  Town  of  Portland; 
provided,  that  the  several  powers  and  authorities,  rights, 
privileges  and  immunities  by  the  said  Acts  of  Assembly  vested 
in  the  General  Sessions  oi  the  Peace  for  the  City  and  County 
of  St.  John  and  commissioners  and  surveyors  of  Roads  within 
the  said  Town  shall  be  and  the  same  are  hereby  vested  in  the 
Town  Council,  to  be  exercised  in  such  manner  and  through  such 
officers,  agents  and  persons  as  they  shall  prescribe.'' 

The  following  is  the  whole  of  31  Vic.,  cap.  19,  sec.  1.  ''  The 
provisions  of  the  first  tod  second  sections  of  the  Revised 
Statutes  Chapter  56,  '  Of  Actions  against  officers  and  recovery 
of  Penalties,'  shall  extend  and  apply  to  parish  officers  elected 
under  any  Act  relating  to  muncipalities,  or  appointed  by  the 
municipal  council  of  any  county,  for  anything  done  by  virtue  of 
their  office,  and  also  shall  extend:  and  apply  to  commissioners 
of  highways  for  anything  done  in  the  execution  of  any  office 
created  or  the  duties  of  which  are  performed  under  any  of  the 
provisions  of  an  Act  made  and  passed  in  the  25th  year  of  the 
reign  of  Her  Present  Majesty,  intituled  An  Act  in  amendment 
and  consolidation  of  the  laws  relating  to  highways  or  of  any 
Act  or  Acts  in  amendment  thereof  or  in  relation  thereto." 

Sec.  2.  "And  whereas  it  is  expedient  that  the  law  should  be 
uniform  with  respect  to  notice  of  action  in  all  cases  where  such 
notice  is  required,  that,  from  and  after  the  passing  of  this  Act, 
in  all  cases  where  notice  of  action  is  requirefl^  such  notice  shall 
be  given  one  month  at  least  before  any  action  shkll  be  com- 
menced, arty  Act  or  Acts  to  the  contrary  thereof  notwithstand- 
ing. 

Sections  1  and  2  of  chapter  ^6,  of  Revised  Statutes  provide : 
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Sec.  1.    "  No  action  shall  be  brought  against  any  person  for       ^^90. 
anything  done  by  virtue  of  an  office  held  under  any  of  the    Chrisite 
provisions  of  this  Title,  unless  within  three  months  after  the  xhs  Cnr  of 
act  committed,  and  upon  one  month's  previous  notice  theveof  in  Portland. 
writing,  and  the  action  shall  be  tried  in  the  county  where  the 
cause  of  action  arose."    Sec.  2.    "  The  defendant  in  any  such 
action  may  plead  the  general  issue  and  'give  any  part  of  this 
Title  and  the  special  matter  in  evidence.    If  it  appear  that  the 
defendant  acted  under  the  authority  of  this  Title,  or  of  any       • 
regulations  made  by  the  powers  conferred  thereby,  or  that  the 
cause  of  action  arose  in  some  other  county,  the  jury  shall  give 
him  a  verdict." 

In  Bv/rton  v.  The  Mayor  and  Corporation  of  Salford  (1), 
as  in  this  one,  certain  rights  of  the  highway  officials  had  been 
transferred  to  the  corporation,  and  the  Court  held  the  defend- 
ants were  entitled  to  the  three  months'  limitation,  an  immunity 
given  the  surveyors  of  highways  by  a  statute  passed  prior  to 
defendants'  existence,  but  transferred  to  them  by  a  subsequent 
Act  In  fact,  the  transference  of  the  rights  and  liabilities  of 
oommissionei's  and  surveyors  of  highways  to  civic  corporations 
appears  to  have  been  quite  common  in  England.  It  has  also 
been  the  rule  that  English  statutes  have  provided  for  notice  of 
actionr  in  cases  such  as  this.  As  to  the  attorney's  letter  being 
a  sufficient  notice  of  action,  it  is  only  necessary  to  state  that  it 
neither  assumes  to  be  such  notice,  nor  does  it  contain  the  chief 
essentials  of  a  notice  of  action,  such  as  the  &et  that  an  action 
will  be  brought,  the  character  of  the  action,  the  time  when, 
and  the  Court  in  which  it  will  be  brought,  etc. 

Proceeding  to  the  merits  of  the  case :  the  defendants  are  not 
liable  for  nonfeasance.  The  statute  transferred  to  them  only 
the  powers  and  authority  previously  exercised  by  the  Sessions 
and  by  the  Commissioners  of  highways,  and  imposed  no  new 
duties  or  liabilities.  The  Town  can  only  be  made  liable  in 
cases  in  which  the  parish  was  previously  liable.  This  was 
established  by  Dwyer  and  wife  v.  The  Town  of  Portland  (2), 
where  the  Court  unanimously  held  that  the  town  was  not 
liable  for  injuries  resulting  from  the  non-repair  of  a  street, 

there  being  no  acts  of  misfeasance  on  the  part  of  the  town. 

— »  »  *■ — - — - — —  I 
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1B90,  In  no  case  has  the  town  been  held  liable  for  nonfeasance.  In 
Chsibtix  dark  v.  Town  of  Portland  (1),  the  town  was  only  held  liable 
-Thx  City  or^^^  misfeasance,  and  the  cases  relied  on  for  the  decision  in  that 
Portland,  case  do  not  establish  the  proposition  they  were  cited  to  support 
In  Hill  V.  The  City  of  Boston  (2),  this  question  was  fully  con- 
sidered, and  all  the  leading  authorities  reviewed;  and  a  conda- 
sion  reached  in  favor  of  the  contention  here  made.  All  the  cases 
which  have  been  relied  upon  as  contrary  to  this  view  of  the  law 
are  distinguishable,  either  on  the  ground  that  the  powers  were 
original,  the  statute  showed  an  intention  to  create  a  liability,  or  a 
private  advantage  or  emolument  was  derived,  and  not  merely 
a  public  duty  performed  for  the  benefit  .and  advantage  of  the 
public  Again,  actionable  negligence  was  not  established* 
The  happening  of  an  accident,  or  the  existence  of  a  defect,  is 
not  sufficient ;  some  clear  dereliction  of  duty  must  be  proved, 
and  the  alleged  defect  be  of  the  character  of  a  public  nuisance: 
BoyU  V.  The  Town  of  Dtmdas  (3) ;  Oriffithe  v.  The  Town  of 
Portland  (4).  The  question  should  always  be  as  to  the  general 
performance  of  the  duty  cast  upon  the  town  {Boyle  v.  Town 
ofDwndas),  and  it  must  be  shown  that  the  town  had  funds  to 
remedy  the  alleged  defect,  and  negligently  omitted  to  do  so. 
Morrill  on  City  Negligence,  80 ;  People  v.  Adeit  (5).  Here 
the  defendants  were  limited  by  statute  in  their  expenditure, 
and  were  only  allowed  to  expend  94^500  a  year  on  44  miles  of 
streets  and  sidewalks,  and  the  evidence  shows  that  the  alder- 
men and  officials,  so  far  from  neglecting  their  street  duty, 
exercised  the  greatest  care  and  vigilance  in  looking  after  the 
streets  and  keeping  them  in  a  safe  condition.  That  they 
diligently  endeavored  to  do  their  duty  is  not  denied,  but  it 
is  claimed  the  city  is  liable  metely  because  of  the  exist- 
ence of  the  defective  plank.  It  is  submitted  this  is  not  suffici- 
ent, as  in  no  case  is  the  civic  corporation  an  insurer,  but  is  only 
liable  for  knowingly  and  negligently  omitting  to  keep  the 
streets  under  their  control  in  as  safe  a  condition  as  due  dili- 
gence and  the  means  at  their  disposal  allow  of.  Further,  the 
Straight  Shore  Road  was  neither  recorded,  nor  of  the  requisite 
width  of  fifty  feet,  and  the  defendants  were  prohibited  by  law 

(1)  8  p.  &  &  isa  (4)  11  cuL  s.  a  R.  ass. 

-^  Itt  MftM.  SM.  (6)  8  HUl  619. 
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from  ezpendiDg  any  money  on  it,  and  consequently  could  not      1S90. 
be  liable  for  its  condition :  34  Vic.,  cap.  11,  sec  85 ;  38  Vic,    Chbibtib 
eap.  92,  and  per  Duff,  J.,  in  Dwyer  v.  Town  of  Portland.    The  ^hb  Cnr  of 
expenditure  of  money  on  it  could  not  make  it  a  legal  highway:   PosriAin). 
JPerley  v.  Dibblee  (1) ;  nor  render  the  city  liable  in  any  way : 
Bryce  on  Ultra  Virea,  p.  820 ;  Mill  v.  Hawker  (2) ;  Dillon  on 
Municipal  Corporations,  sees.  767,  768,  381 ;  Morrill,  p.  93. 

The  place  where  the  accident  happened  was  no  part  of  the 
Straight  Shore  Boad  or  sidewalk,  and  the  plank  which  gave 
way  was  not  placed  there  by  the  city.  This  clearly  appears 
from  the  evidence  and  plans.  Supervisor  Dunlop  and  Tom- 
ney  prove  it  was  neither  placed  there  by  the  city  nor  made 
B,  part  of  the  city's  sidewalk;  and  even  if  a  day  laborer 
made  repairs  on  it  (and  there  is  no  clear  evidence  such  was  the 
case)  without  orders  from  the  city  officials,  it  would  not  render 
the  dty  liable.  There  is  evidence  that  the  men  were  ordered 
not  to  interfere  with  it.  As  the  city  would  be  a  trespasser  if 
it  attempted  to  make  repairs  of  planks  on  private  property,  it 
can  hardly  be  law  that  it  is  liable  for  non-repair  of  the  same. 
As  to  the  alleged  repaira  after  the  accident,  the  evidence  is 
that  this  plank,  in  going  down,  broke  the  framework  of  the 
sidewalk,  which  alone  was  repaired ;  but  what  was  done  after 
the  acddent  cannot  affect  the  matter.  As  to  the  alleged  adop- 
lion  of  the  extra  planks  by  the  city,  and  invitation  of  the 
public  to  use  them,  there  is  no  evidence  of  either.  The  dty 
could  not  prevent  a  private  person  from  laying  planks  on  his 
own  land,  beside  and  flush  with  the  sidewalk.  In  fact,  this  is 
frequently  done  in  the  city,  and  the  corporation  has  no  means 
of  preventing  it  This  was  all  that  was  done  here,  and  the 
dty  no  more  invited  the  public  to  walk  on  this  plank  than  on 
Weirds,  or  an}'  other  man's  platform  situate  beside  the  side* 
walk.  In  fact,  the  plans  show,  and  several  witnesses  state, 
that  a  person  walking  along  would  be  prevented  by  Weir's 
steps  from  getting  on  this  plank  at  all  unless  he  was  dissatls- 
fled  with  a  7-foot  sidewalk  and  turned  off  abruptly  towards 
the  vacant  lot  A  pedestrian,  too,  could  easily  see  from  the 
fences,  and  Weirds  steps  and  planks  running  down  at  right 
angles  to  the  planks  in  the  sidewalk  that  these  extra  streaks  of 

0)  1  Kerr  614  (2)  L.  R  OEzch.  800;  10 Id.  02. 
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1890.       planks,  which  ended  abruptly  on  the  vacant  lot,  were  not  a 

Ch&istie    part  of  the  regular  sidewalk.    To  hold  the  defendants  liable  to 

The  Cm  ov^P^^^  these  extra  planks  because  they  were  contiguous  to  and 

PoBTLAiTD.   level  with  the  sidewalk  would  greatly  embarrass  and  increase 

the  liabilities  of  towns,  in  fact,  might  nece&sitate  the  erection 

of  a  guard  or  fence  at  the  outer  edge  of  sidewalks,  a  burden 

from  which  Portland  is  relieved  by  its  charter. 

There  must  at  all  events  be  a  new  trial,  on  the  ground  that 
the  learned  Judge  erroneously  ordered  jurors  to  stand  aside 
because  they  were  ratepayers  of  Portland.  Under  the  Act 
incorporating  the  town  this  was  no  disqualification. 

Pugaley,  8.  &.,  contra.  The  first  ground  taken  for  a  nonsuit 
is  that  no  notice  of  action  was  given  to  the  defendants  a  month 
before  the  action  was  brought  The  contention  of  the  defend- 
ants is,  that  by  sec.  84  of  Act  34  Vic.,  cap.  11,  incorporating 
the  City  of  Portland,  the  city  has  conferred  upon  it  all  the  im- 
munities enjoyed  by  commissioners  and  surveyors  of  roads,  and, 
as  by  Act  31  Vic.  cap.  19,  commissioners  of  highways  are  entitled 
to  notice  of  action,  the  City  of  Portland  was  entitled  to  such 
notice.  In  answer  to  this  contention  it  is  submitted :  That  by 
section  84  of  the  Act  34th  Vic,  relied  on  by  the  defendants, 
it  is  provided  that  "  all  the  provisions  of  an  Act  made  and 
passed  in  the  25th  year  of  the  reign  of  Her  present  Majesty, 
entitled  '  An  Act  in  amendment  and  consolidation  of  the  law 
relating  to  highways  and  of  the  several  Acts  in  amendment 
thereof,*  except  so  far  as  the  same  are  altered  by  or  incon- 
sistent with  the  terms  of  this  Act,  shall  extend  and  apply,  and 
are  declared  to  be  in  force,  so  far  as  the  same  are  applicable 
within  the  said  Town  of  Portland,  provided  that  the  several 
powers  and  authorities,  rights,  privileges  and  immunities  by 
the  said  Acts  of  Assembly  vested  in  the  General  Sessions  of 
the  Peace  for  the  City  and  County  of  St  John  and  Commis- 
sioners and  Surveyors  of  Roads  within  the  said  town,  shall  be 
and  the  same  are  hereby  vested  in  the  Town  Council,  to  be 
exercised  in  such  a  manner  and  through  such  officers,  agenta 
and  persons  as  they  shall  prescribe,"  It  is  only  the  provisions 
of  the  Act  23  Vic,  intituled  **  An  Act  in  amendment  and  con- 
.  solidation  of  the  laws  relating  to  highways  and  of  the  several 
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Acts  in  amendment  thereof  "  that  are  to  apply  to  the  Town  of        ^890. 
Portland.    The  Act  31  Vic.,  cap.  19,  entitled  *'  An  Act  to  amend    Ghristib 
the  law  relating  to  notices  of  actions,"  is  not  an  Act  in  amend-  rp^^  q^  q, 
ment  of  the  Act  25  Vic.,  but  is  an  Act  relating  to  notices  of  Portlaio). 
actions.    Even  if,  by  a  strained  construction,  sec  84  could  be 
held  to  refer  to  the  Act  relating  to  notices  of    actions,  the 
"  powers,  authorities,  rights,  privileges  and  immunities  "  there 
referred  to  are  "  vested  in  the  Town  Council,  to  be  exercised  in 
such  manner  and  through  such  officers,  agents  and  persons  as 
they  shall  prescribe."    The  objection  might  be  good  if  this 
action  were  against  members  of   the  Town  Council,  but  how 
can  it  have  any  application  where  the  action  is  against  the 
corporation  of  the  City  of  Portland  ? 

The  is  nothing  in  the  argument  on  the  other  side  that  no 
actionable  negligence  was  shown.  The  defendants  constructed 
this  sidewalk,  and  allowed  it  to  become  dangerous.  It  is  a 
ease  of  misfeasence :  Barotigh  of  Baihurst  v.  Macpherson  (1); 
Clark  v.  Town  of  Portland  (2).  The  defect  was  not  a  latent 
one;  on  the  contrary,  the  evidence  of  numerous  witnesses 
shews  that  the  sidewsJk,  which  was  build  of  plank  and  raised 
about  two  feet  above  the  level  of  the  ground,  had  been  allowed 
to  go  to  decay,  so  that  even  a  cursory  examination  would  shew 
that  it  was  rotten  and  dangerous. 

As  to  the  objection  that  it  was  not  shewn  that  the  Straight 
Shore  Road  is  recorded,  or  that  it  is  of  the  width  required  by 
law,  it  is  submitted  that  while,  if  the  city  had  not  taken  any 
charge  of  the  street,  it  might  have  been  necessary  to  prove 
that  it  was  50  feet  wide,  yet,  they  having  taken  chaise  of  it, 
were  bound  to  keep  it  in  a  reasonably  safe  condition.  Evi- 
dence that  it  was  an  open  and  public  street,  and  had  been 
sufch  for  a  great  many  years,  that  public  moneys  had  been 
expended  upon  it,  and  that  this  sidewalk  had  been  constructed 
by  the  city,  was  sufficient. 

Regarding  the  contention  that  the  place  where  the  accident 
happened  was  no  part  of  the  Straight  Shore  Road  or  side* 
walk,  and  that  the  plank  which  gave  way  was  not  placed  there 
by  the  city,  it  is  submitted  that  the  place  where  the  accident 
happened  was  within  the  Straight  Shore  Road    There  was  no 

a)  4  App.  Cbc  26«.  (S)  8  P.  &  B.  18a 
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1890.       documentary  evidence  as  to  what  was  the  line  of  the  street,  but 

Ohbistie    there  was  abundant  evidence  that  the  plank  which  broke  with 

Thb  City  of^^®  plaintiff  appeared  to  be  a  part  of  the  sidewalk;  that  it 

Portland,   was  spiked  to  the  cross-ties  upon  which  the  remainder  of  the 

sidewalk  rested,  the  cross-ties  projecting  beyond  it;  that  it 

was  open  to  the  public  as  a  part  of  the  sidewalk,  and  was  on  a 

part  where  persons  ordinarily  travelled. 

It  is  no  ground  for  a  new  trial  that  the  learned  Judge,  in  the 
exercise  of  his  discretion,  directed  some  of  the  jurors  who  were 
ratepayers  of  the  town,  to  stand  aside. 

Currey,  in  reply. 

Cur.  adv.  vuit. 

The  following  judgments  were  now  delivered : 

Tuck,  J.  In  this  action  for  negligence,  a  verdict  was  ^ven 
for  the  plaintiff  for  seven  hundred  dollars,  with  leave  reserved 
to  enter  a  nonsuit 

From  the  evidence  it  appears  that  in  the  month  of  July, 
1888,  the  plaintiff,  whilst  walking  along  the  sidewalk  on  the 
Straight  Shore  Boad,  in  the  City  of  Portland,  stepped  upon  a 
plank  which  broke,  and  he  fell  through  the  sidewalk,  and  in 
doing  so  broke  the  large  tendon  in  the  back  part  of  his  right 
leg,  near  the  heel,  whereby  he  became  lame  and  was  laid  up 
for  some  weeks. 

One  of  the  grounds  upon  which  a  nonsuit  was  asked,  is  that 
no  notice  of  action  was  given  defendants  a  month  before  action 
was  brought,  an  required  by  the  statute.  Cap.  56,  sec.  1,  Rev. 
Stat  enacts  that  "No  action  shall  be  brought  against  any 
person  for  anything  done  by  virtue  of  an  office  held  under  any 
of  the  provisions  in  this  Title,  unless  within  three  months 
after  the  act  committed,  and  upon  one  month's  previous  notice 
thereof  in  writing,  and  the  action  shall  be  tried  in  the  county 
where  the  cause  of  action  arose."  The  next  Act  in  order,  bear- 
ing upon  this  case,  is  25  Via,  cap.  16,  intituled  "An  Act  in 
amendment  and  consolidation  of  the  laws  relating  to  High- 
ways," which  makes  no  provision  for  notice  before  action 
brought  Then  there  is  31  Vic.  cap.  19,  intituled  "An  Act  to 
amend  the  law  relating  to  notice  of  actions."    Section  one  of 
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this  Act,  amongst  other  thin^,  provides  that  the  first  and       l^W* 
second  sections  of  the  Rev.  Stat.,  cap.  56, "  Of  actions  against    CHBisnB 
officers,  and  the  recovery  of  penalties,'"  shall  extend  and  apply  J^^^  q^^  q, 
to  Commissioners  of  Highways  for  any  thing  done  in  the  Portianb. 
execution  of  any  office  created,  or  the  duties  of  which  are      Tack,j. 
performed  under  any  of  the  provisions  of  An  Act  made  and 
passed  in  the  twenty -fifth  year  of    Her   present  Majesty, 
intituled  **An  Act  in  amendment  and  consolidation  of  the 
Laws  relating  to  Highways/'  or  of  any  Act  or  Acts  in  amend- 
ment thereof  or  in  relation  thereto.    Section  2  of  this  Act 
reads  as  follows :    ''And  whereas  it  is  expedient  that  the  law 
should  be  uniform  with  respect  to  notice  of  action  in  all  cases 
where  such  notice  is  required :    That  from  and  after  the  pass- 
ing of  this  Act,  in  all  cases  where  notice  of  action  is  required 
such  notice  shall  be  given  one  month  at  least  before  any  action 
shall  be  commenced,  any  Act  or  Acts  to  the  contrary  thereof 
notwithstanding." 

The  Town  of  Portland  was  incorporated  by  34  Vic.,  cap.  11. 
Section  84  of  this  Act  enacts  that, — ''All  the  provisions  of  an 
Act  made  and  passed  in  the  twenty-fifth  year  of  the  reign  of 
Her  present  Majesty,  intituled  an  Act  in  amendment  and  con- 
solidation of  the  laws  relating  to  Highways,  and  of  the  several 
Acts  in  amendment  thereof,  except  so  far  as  the  same  are 
altered  by  or  inconsistent  with  the  terms  of  this  Act,  shall 
extend  and  apply  and  are  declared  to  be  in  force,  so  far  as  the 
same  are  applicable  within  the  siud  Town  of  Portland,  provided 
that  the  several  powers,  and  authorities,  rights,  privileges  and 
immunities,  by  the  said  Acts  of  Assembly  vested  in  the  Qen- 
eial  Sessions  of  the  Peace  for  the  City  and  County  of  Saint 
John,  and  Commissioners  and  Surveyors  of  Roads  within  the 
said  Town,  shall  be  and  the  same  are  hereby  vested  in  the 
Town  Council,  to  be  exercised  in  such  manner  and  through 
such  officers,  agents  and  persons  as  they  shall  prescribe." 

Sec  104,  cap.  99,  Consol.  Stat,  is  precisely  the  same,  as  to 
notice  of  action,  as  in  section  1,  cap.  56,  Rev.  Statutes.  Cap. 
120,  ConsoL  Stat.,  "  Promulgation  and  repeal  of  statutes," 
repeals  the  whole  of  31  Vic,  cap.  19,  "An  Act  to  amend  the 
law  relating  to  notices  of  actions."  In  section  22  of  this 
chapter  there  is  this  clause :    "  Provided  always,  that  where^ 
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^890.       there  is  in  *  The  Consolidated  Statutes'  no  enactment  relating 

CfiBisTiB    to  the  same  subject  matter  as  the  repealed  Act  or  enactment, 

The  Citt  of  ^^^^  repealed  Act  or  enactment  shall  stand  good,  and  be  read 

PoKTLAKD.   and  construed  as  unrepealed,  in  so  far  as  may  be  necessary  to 

Tack,  J.      support,  maintain,  or  give  effect  to  such  unrepealed  Act,  or  such 

instrument  or  document" 

The  argument  for  the  defendants  is,  that  by  the  Act  of 
Incorpoiution  all  the  rights  of  commissioners  of  highways  were 
transferred  to  the  Town  of  Portland,  afterwards  made  the  City 
of  Portland,  which  has  the  same  rights,  privileges  and  immuni- 
ties as  the  commissioners  and  surveyors  of  highways  had 
before  the  passing  of  this  Act ;  and  that  one  or  these  privileges 
is  that  the  city  is  entitled  to  have,  in  a  case  like  the  present, 
one  month's  notice  of  action  before  any  action  shall  be  com- 
menced. This  must  be  correct,  I  think,  if  31  Vie,  cap.  19,  is 
an  Act  in  amendment  of  25  Vic,  cap.  16,  which  is  an  Act  in 
amendment  and  consolidation  of  the  laws  relating  to  high- 
ways; and  provided  cap.  19  of  31  Vic.  is  not  repealed,  as 
regards  the  City  of  Portland.  By  sees.  83  and  84  of  the  Act 
of  Incorporation,  the  Legislature  transferred  to  the  Town 
Council  not  only  the  exercise  of  the  power  and  authority  over 
the  streets  of  the  town,  which  had  previously  been  exercised 
by  the  general  sessions  of  the  peace,  and  by  the  commissioners 
of  highways  under  25  Vic,  cap.  16,  but  also  all  the  rights, 
privileges  and  immunities  which  were  enjoyed  by  such  com- 
missioners under  that  Act,  or  any  amendment  thereof.  The 
language  of  the  Act  of  Incorporation  is  explicit  in  this  respect 
In  answer  to  this  argument,  the  plaintiff  says  that  the  statute 
as  to  notices  of  actions  was  never  incorporated  into  the  Port- 
land Act ;  that  the  only  Acts  so  incorporated  are  those  in  rela- 
tion to  highways.  His  contention  is  that  the  31  Vic,  cap.  19, 
is  not  an  amendment  of  the  Highways  Act ;  that  it  is  a  general 
law  providing  for  notices  of  actions.  Let  us  see  how  far  this 
contention  is  correct  It  is  true  that  the  Act  is  intituled  "  Am 
Act  to  amend  the  law  relating  to  notices  of  actions,"  and  the 
second  section  corresponds  with  the  title.  But  it  is  clear  that 
the  first  section  is  in  amendment  of  25  Yic,  cap.  16,  for  it 
extends  and  applies  the  provisions  of  the  first  and  second  sec- 
tions of  the  Bev.  Stat,  cap.  56,  as  to  notices  of  actions,  to  the 
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commissioners  of  highways  for  anything  done  in  the  execution       ^8^' 
of  any  office  created,  or  the  duties  of  which  are  performed    Christie 
under  the  provisions  of  25  Vic,  relating  to  highways.    This  xhe  qj^  ^y 
section  does  not  amend  the  law  relating  to  notices  of  action,  Portland. 
but  extends  the  law  relating  to  25  Vic,  cap.  16,  and  thereby      Tack,  j. 
amends  it    The  amendment  to  Kev.  Stat.,  cap.  56,  is  made  by 
the  second  section.    In  the  opinion  of  the  Legislature,  when 
sec.  1  was  enacted,  the  Act  relating  to  highways  made  no  pro- 
vision for  notice  of  action  to  officers  appointed  under  the  Act, 
and  the  intention  was  to  amend  it  in  that  particular.    It  is 
absurd  to  say  that  sec.  1  is  in  any  way  an  amendment  of  the 
law  relating  to  notices  of  action.    The  second  clause  of  sec.  84 
of  the  Act  of  Incorporation  does  not  limit  the  provisions  of  the 
first  clause,  which  extends  the  laws  relating  to  highways  and 
the  Acts  in  amendment  thereof  to  the  Town  of  Portland.    By 
the  second  clause,  the  rights,  privileges  and  immunities  of 
commissioners  and  surveyors  of  roads  within  the  town  are 
absolutely  vested  in  the  Town  Council.    And  when  the  words, 
"  to  be  exercised  in  such  manner  and  through  such  officers, 
agents  and  persons  as  they  shall  prescribe,"  are  added,  it  is  not 
meant  to  exclude  the  right  of  one  month's  notice  of  action 
before  the  same  shall  be  commenced. 

While  31  Vic,  cap.  19,  is  repealed  by  cap.  120  Consol.  Stat, 
the  law  relating  to  notice  of  action  is  enacted  by  section  104, 
eap.  99,  Consol.  Stat,  and  section  84  of  the  Act  incorporating 
the  Town  of  Portland  is  not  repealed. 

But  it  is  claimed  if  notice  of  action  was  necessary,  it  was 
given  at  least  a  month  before  action  was  commenced.  The 
accident  to  the  plaintiff  occurred  on  the  6th  of  July,  1888,  and 
the  writ  of  summons  was  issued  on  or  about  the  18th  August 
On  the  9th  day  of  July  Mr.  Chesley,  Mayor  of  Portland,  re- 
ceived the  following  letter,  which,  on  the  same  day,  was  read 
to  the  Council : 

"July  9th,  1888. 

"  The  Council  of  the  City  of  Portland  : 

"  Gentlemen, — In  behalf  of  Mr.  J.  J.  Christie,  of  the  City  of 
Saint  John,  dealer  in  shoe  findings,  and.  as  his  attorney,  I  have 
to  notify  you  that  on  Friday  last,  in  consequence  of  a  defective 
sidewalk  in  your  City  he  fell  and  received  severe  injuries,  from 
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^890. whieh  he  is  now,  and  for  weeks  will  be,  confined  to  his  bed 

Ohristib    As  it  is  Mr.  Christie's  intention  to  claim  damages  from  you  for 
Thk  ^tt  of^^^  injuries,  I  give  yon  this  notice  that  a  prompt  inquiry  into 
Portland,   the  circumstances  may  be  made  and  such  damages  paid  as  Mr. 
TaA,j,     Christie  is  entitled  to.        I  remain,  etc., 

Mont.  McDonald, 
Attoraey-at-Law. 

It  is  claimed  by  the  plaintiff  that  this  is  a  sufficient  notice^ 
according  to  the  statute.  I  think  it  is  in  no  sense  such  a  notice 
of  action  as  is  required  by  the  statute,  and,  when  sent,  was  not 
intended  to  be  so.  It  does  not  assume  to  be  a  notice  of  action, 
but  a  notice  given  in  order  that  a  prompt  inquiry  into  the  cir- 
cumstances might  be  made,  and  such  damages  paid  as  Mr. 
Christie  was  entitled  to.  It  is  just  such  a  civil  lawyer's  letter 
as  any  one,  who  knew  him,  would  expect  Mr.  McDonald  to 
write  before  commencing  an  action.  A  notice  to  be  within  the 
statute  should  be  more  explicit.  It  may  not  be  necessaiy  in 
the  notice  to  set  out  the  cause  of  action  as  fully  and  clearly  as 
in  a  declaration,  but  the  statute  does  contemplate  that  the 
defendant  shall  be  notified  that  an  action  will  be  commenced 
against  him  unless  he  tender  sufficient  amends  within  a  certain 
period  of  time.  The  notice  must  be  sufficiently  explicit  to 
inform  the  person  to  whom  it  is  sent  unmistakably  that  unless 
he  settle  the  damages  sustained,  he  will  be  sued.  Nothing  of 
the  kind  is  done  here.  One  may  suspect  what  Mr.  Christie's 
intention  was,  but  from  his  letter  it  is  not  necessarily  to  be 
inferred  that  when  it  was  written  either  Mr.  Christie  or  his 
attorney  contemplated  bringing  an  action  if  damages  were  not 
paid  by  the  Town  Council.  If,  however,  such  was  his  inten- 
tion, he  did  not  express  it  in  words.  In  Smith  &  Co.  v.  West 
Derby  Local  Board  (1),  the  beginning  of  the  notice  is :  "Take 
notice  that  we  (the  plaintiffs)  will,  on  the  expiration  of  one 
month  from  this  date,  enter  a  plaint  against  you,  the  said 
Local  Board  of  Health  of  West  Derby,  in  the  County  Court  of 
Lancashire,  holden  at  Liverpool,  for  the  injury  and  damage," 
etc.  There  the  notice  was  attacked,  for  not  being  sufficiently 
explicit  as  to  the  cause  of  action,  and  was  held  good.  I  refer 
to  the  case  for  the  purpose  of  showing  that  the  notice  states 

(1)  8  a  p.  D.  42S. 
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that  a  plaint  wUl  be  entered,  the  time  when,  the  Court  in       ^8W. 

which,  and  is  signed  by  the  plaintiffs  themselves.    The  notice    CHBisns 

here  fails  in  all  these  particulars.    Union  Steamship  Company  r^^^  q^  ^^ 

of  New  Zealand  v.  Mdboume  Harbor  Trust  Com/missionera  Portlawd. 

(1),  is  not  unlike  this  one  as  to  the  notice.    Under  the  Mel-     Tmkij. 

bourne  Harbor  Trust  Act  it  is  required  that  the  notice  of  action 

shall  clearly  and  explicitly  set  forth  the  nature  of  the  intended 

action  and  cause  thereof,  and  on  such  notice  shall  be  endorsed 

the  name  and  place  of  abode  of  the  party  intending  to  bring 

such  action,  and  the  name  and  place  of  business  of  his  attorney 

or  agent.    There  it  was  contended  that  a  letter  written  by 

Messrs.  McMeckan,  Blackwood  &  Co.,  agents  of  the  plaintiff, 

on  the  day  after  the  accident  occurred,  was  sufficient  notice 

of  action  under  the  Act    Without  giving  the  letter  in  full,  I 

may  say  that  it  is  addressed  to  the  Secretary  of  the  Harbor 

Commissioners;  brings  under  his  notice  a  very  serious  accident 

which  happened  to  a  Bortura  steamer,  the  place  where  the 

accident  occurred,  and  the  extensive  character  of  the  damage, 

and  claims  that  they  must  hold  the  commissioners  responsible 

for  the  full  extent  of  the  mischief. 

In  delivering  the  judgment  of  the  Privy  Council,  Sir  Robert 
P.  Collier  says :  "  It  appears  to  their  Lordships  that  the  Court 
below  were  right  in  holding  that  this  was  not  a  notice  of  action 
in  compliance  with  the  statute.  It  was  clearly  not  intended  to  be. 
It  does  not  give  notice  of  any  intended  writ  or  process  what- 
ever; it  does  not  clearly  and  explicitly  set  forth  the  cause  or 
nature  of  the  action ;  it  does  not  give  the  name  or  place  of 
business  of  the  attorney  or  agent  who  is  to  bring  the  action. 
It  appears  to  want  all  the  necessary  characteristics  of  a  notice 
of  action  as  prescribed  by  the  statute." 

Although  the  Melbourne  Harbor  Act  differs  from  31  Vie.  as 
to  notice  of  action,  still  the  case  just  cited  is  an  authority  for 
holding  that  the  notice  of  action  here  was  not  in  compliance 
with  the  statute.  It  was  not  intended  to  be.  It  does  not  give 
notice  of  any  intended  writ  or  process  whatever.  For  these 
reasons  I  think  the  defendants  were  entitled  to  a  notice  of 
action,  and  that  none  was  given. 

There  is  nothing  in  the  second  point  taken,  that  the  defect 
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1890.  in  the  sidewalk  was  a  latent  one,  and  therefore  the  defendants 
Chbistie  are  not  guilty  of  negligence.  Tomney's  evidence  shows  that 
Thx  Cnr  of  ^^^  sidewalk  at  this  place  had  been  bad  for  months,  and  the 
PosTLAKD.  Town  Council  had  intended  to  take  it  up,  but  contented  itself 
Tack,  J.  with  patching  here  and  there.  Tomney,  who  was  employed  by 
the  defendants  to  lay  and  repair  sidewalks,  and  had  been  so 
employed  for  nine  yeais,  says  that  he  saw,  a  week  or  two 
before  the  accident,  when  he  walked  over  the  sidewalk  for  the 
purpose  of  making  repairs,  that  this  plank  was  bad,  but  there 
were  as  bad  ones  as  it.  He  states  also  that  he  noticed  it  was 
decayed,  the  same  way  as  when  the  plank  was  produced  in 
Court  Mr.  Dunlop,  the  City's  supervisor  of  streets,  also  knew 
that  the  sidewalk  was  rotten  at  this  place.  How,  then,  can 
it  be  said  that  the  alleged  defect  was  a  latent  one,  of  which 
the  Council  had  no  knowledge  ?  It  was  known  to  their  ser- 
vants who  were  appointed  for  the  express  purpose  of  looking 
after  streets  and  sidewalks. 

Another  ground  put  forward  for  a  nonsuit  is,  that  the 
defendants  possessed  transferred  powers  only,  and  that  no  new 
duties  or  liabilities  are  imposed  by  the  Act  of  Incorporation. 
That  as  the  commissioners  of  highways  were  not  liable  before 
the  Act  was  passed  for  negligence  in  not  repairing  sidewalks, 
so  the  City  is  not  liable  for  such  negligence.  The  argument  is 
that  the  City  of  Portland,  having  only  transferred  powers, 
stands  in  a  different  position  from  a  corporation  with  original 
powers.  I  think  that  in  respect  to  this  contention,  this  case 
cannot  be  distinguished  from  Clark  v.  The  Tovm  of  Portland 
(1).  There  the  Court  held  that  if  the  Town  assume  the  duty 
of  constructing  or  repairing  a  street,  it  must  take  and  leave 
the  work  which  is  done  upon  it  in  such  a  condition  as  not  to 
be  dangerous  to  any  one  who  may  use  it.  Here  the  sidewalk 
on  the  Straight  Shore  Road  was  laid  by  the  witness  Tomney, 
nine  years  before  the  trial,  and  the  city  had  undertaken  to 
keep  it  in  repair  ever  since.  The  city,  having  assumed  the  duty 
of  repairing  the  street,  is  liable  for  negligence,  i  it  is  left  not 
reasonably  safe  for  travel. 

Some  other  points  were  taken  for  a  nonsuit,  but  they  were 
not  pressed  at  the  alignment. 
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Being  of  opinion,  for  the  reasons  already  given,  that  the       ^^^' 
rale  must  be  absolute  to  enter  a  nonsuit,  it  is  not  necessary    Chbistie 
that  I  should  discuss  the  questions  of  misdirection  and  im-  rp^g  q^  ^^ 
proper  admission  of  evidence.  Portland. 


E^NO,  J.  This  is  an  action  to  recover  damages  for  injuries 
sustained  by  plaintiff  in  walking  upon  a  defective  plank  side- 
walk on  Straight  Shore  Boad,  in  the  City  of  Portland. 

The  plaintiff  recovered  S700 ;  and  the  defendants,  in  pursu- 
ance of  leave  reserved,  move  for  a  nonsuit,  or,  failing  that,  for 
a  new  trial,  and  that  a  verdict  be  entered  for  defendants  on  all 
but  one  count,  at  least,  of  the  declaration. 

One  ground  of  the  motion  for  nonsuit  is  that  notice  of  action 
is  required,  and  none  was  given. 

The  Portland  Incorporation  Act,  34  Vic.,  cap.  11,  sec.  8, 
declares,  that  "  all  the  provisions  of  an  Act  made  and  passed  in 
the  twenty-fifth  year  of  the  reign  of  Her  Majesty,  intituled  An 
Act  in  amendment  and  consolidation  of  the  laws  relating  to 
highways,  and  of  the  several  Acts  in  amendment  thereof, 
except  80  far  as  the  same  are  altered  by  or  inconsistent  with 
the  terms  of  this  Act,  shall  extend  and  apply,  and  are  declared 
to  be  in  force,  so  far  as  the  same  are  applicable  within  the 
Town  of  Portland;  provided  that  the  several  powera  and 
authorities,  rights,  privileges  and  immunities,  by  the  said  Acts 
of  Assembly  vested  in  the  General  Sessions  of  the  Peace  for 
the  City  and  County  of  Saint  John,  and  Commissioners  and 
Surveyors  of  Boads  within  the  said  town,  shall  be  and  the 
same  are  hereby  vested  in  the  Town  Council,  to  be  exercised 
in  such  manner  and  through  such  officers,  agents  and  persons 
as  they  shall  prescribe." 

By  Act  of  1868,  cap.  19,  sees.  1  and  2,  one  month's  notice  of 
action  in.  writing  was  required  to  be  given  to  commissioners  of 
highways  for  anything  done  under  the  Highway  Act,  25  Vic., 
or  any  Act  in  amendment  thereof  or  in  relation  thereto. 

This. Act  was  repealed!,  by  the  Consolidated  Statutes.  But, 
by  cap.  120,  seCL.  22,  it  is  enacted  that  "  any  reference  in  any 
unrepealed  Act,  or  in.  any  instrument,  or  document  to  any  Act 
or  enactment  hereby  repealed,  shall,  after  the  Consolidated 
Statutes  come  into  force,  be  held,  as  regards  any  subsequent 
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^^^*       transaction,  matter  or  thing,  to  be  a  reference  to  the  enact- 

Chbutu    ments  in  the  Consolidated  Statutes,  relating  to  the  same  sub- 

The  £ty  of J^^  matter  as  Quch  repealed  Act  or  enactment ;  provided  always 

PoBTLAND.    that  where  there  is  in  the  Consolidated  Statutes  no  enactment 

King,  J.      relating  to  the  same  subject  matter  as  the  repealed  Act  or 

enactment,  such  repealed  Act  or  enactment  shall  stand  good, 

and  be  read  and  construed  as  unrepealed  so  far  as  may  be 

necessary  to  support,  maintain  or  give  effect  to  such  unrepealed 

Act,  or  such  instrument  or  document." 

By  Consol.  Stat.,  cap.  99,  sec  104,  it  is  provided  that  no 
action  shall  be  brought  against  any  person  for  anything  done 
by  virtue  of  an  office  held  under  any  of  the  provisions  of  that 
chapter,  unless  within  three  months  after  the  act  committed, 
and  upon  one  month's  previous  notice  thereof  in  writing,  and 
that  the  action  shall  be  tried  in  the  county  where  the  cause  of 
action  arose.  Commissioners  of  highways  are  officers  appointed 
under  such  chapter.  This  may,  perhaps,  be  deemed  an  enact- 
ment relating  to  the  same  subject  matter  as  that  dealt  with  by 
the  repealed  Act  of  18^8,  cap.  19,  sees.  1  and  2 ;  and  so  be 
taken  as  supporting  the  words  of  reference  in  sec.  8  of  the 
Portland  Incorporation  Act,  34  Vic.,  cap.  11.  But  if  this  is 
not  so,  then  the  Act  of  1868,  cap.  19,  sees.  1  and  2  (although 
repealed),  is  to  stand  good,  and  to  be  read  and  construed  as 
unrepealed,  in  so  far  as  may  be  necessary  to  support  and  give 
effect  to  any  provision  of  the  Incorporation  Act  referring  to  it. 
So  that,  in  either  way,  the  provisions  as  to  notice  (if  really 
referred  to  in  the  Incorporation  Act)  are  saved. 

Then,  is  the  provision  of  the  Act  of  1868,  requiring  notice 
of  action,  one  of  the  immunities  of  the  commissioners  of 
highways,  vested  in  the  Town  Council  by  sec.  8  of  the  Incor- 
poration Act  ? 

It  was  contended  by  the  Solicitor  General  that  the  Act  of 
1868  was  not  an  Act  in  amendment  of  the  Highway  Acts, 
and  therefore  that  the  notice  required  by  it  to  be  given  to  the 
commissioners  is  not  one  of  the  transferred  immunities  of  the 
commissioners  of  Highways.  The  Act  is  intituled  ''An  Act  to 
amend  the  law  relating  to  notices  of  action ; "  and  it  was  con- 
tended that  the  fact  that  notice  of  action  is  required  to  be 
given  to  commissioners  of  highways  (amongst  other  officers) 
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does  not  make  the  Act  an  amendment  to  the  Highway  Acts.       ^^^ 
But  the  right  to  the  notice  is,  in  terms,  given  to  the  oommis-    CHmsni 
sioners  of  highways  in  respect  of  ''  any  thing  done  under  the  jij^  ^^  q. 
Highway  Act  or  any  Act  in  amendment  thereof  or  in  relation  Portland. 
thereto,"  and  I  am  inclined  to  think  that  it  is,  therefore,  as      kI^j. 
to  this,  substantially,  an  enactment  in  amendment  of  the 
Highway  Act,  by  giving  qualified  protection  to  the  commis- 
sioners. 

It  is  further  urged  t])at  the  right  of  the  commissioners  of 
highways  to  notice  of  action  is  not  an  immunity  within  the 
meaning  of  sec.  8  of  the  Portland  Incorporation  Act  (34  Vic., 
cap.  II),  inasmuch  as,  by  that  enactment,  the  powers,  authori- 
ties, rights,  privileges  and  immunities  vested  in  the  sessions 
and  commissioners  and  surveyors  of  roads  are  vested  in  the 
Town  Council,  to  be  exercised  in  such  manner  and  through 
such  officers  and  persons  as  they  shall  prescribe ;  and  it  is  said 
that  this  language  is  not  applicable  to  the  qualified  protection 
given  by  the  Act  in  question,  because  (as  contended)  this  is 
something  not  capable  of  being  exercised.  "Immunity"  is 
defined  (Imperial  Diet)  to  be  ''freedom  or  exemption  from 
obligation,  exemption  from  any  charge,  duty,  office,  tax  or 
imposition ;  a  particular  privilege,  as  the  immunities  of  the 
clergy."  The  objection  now  being  considered,  if  it  is.to  prevail 
against  the  qualified  immunity  from  action  here,  would  in 
effect  strike  the  word  **  immunity  "  from  the  section,  because 
if  this  immunity  may  not  be  "  exercised,"  none  may. 

Then,  as  to  when  a  party  is  entitled  to  notice :  It  is  suffici- 
ent that  the  party  has  a  bona  fide  belief  that  he  is  exercising  the 
powers  given  him  by  the  Act,  if  there  are  facts  on  which  this 
hoTui^  fide  belief  may  honestly  be  entertained.  See  Sdmes  v. 
Jvdge  (1) ;  Patdsum  v.  Thirst  (2) ;  JoUiffe  v.  Wallasey  Local 
Board  (3) ;  Chamberlain  v.  Kiaig  (4).  Omission  to  do  some- 
thing required  by  the  Act  may  entitle  the  defendant  to  notice. 
Newton  v.  EUie  (5) ;  WiUon  v.  Mayor  of  Halifax  (6). 

Then  as  to  whether  notice  of  action  was  in  fact  given :  A 
letter  was  writter  by  plaintifi's  attorney,  and  sent  to  the 

L.  B.  60.  B.  7i4.  (4)  L.  R.  6C  P.  474. 

L.  B.  90.  P.  <!&  (0)  L.  B.  8  Bxch.  114. 
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^^^-       defendants,  and  the  action  was  not  begun  for  over  a  month 
Christie    afterwards.    This  letter  is  as  follows : 
The  City  of     (^^  Honor  here  read  the  letter,  ante  p.  321.) 
PoBTLAND.       As  to  the  requirements  of  notice  of  action,  see  Narris  v. 
King,  J.      Smith  (1);  Smith  v.  West  Derby  Local  Board  (2) ;  Union  Steam- 
ship  Company  of  New  Zealand  v,  MelboumeHarbor  Trust  Com- 
mueioners  (3).    This  letter  is  in  no  sense  a  notification  of 
action.    In   Norris  v.   Smith   Patteson,   J.,    said    that   the 
notice  should  specify  that  the  action  will  be  commenced  at  the 
expiration  of  the  limited  time.    Nor  is  the  place  stated  with 
sufficient  certainty.    Jaddin  v.  Fytche  (4);  Breeee  v.  Jerdein 
(5).    The  letter  is  what  is  known  as  an  attorney's  letter,  rather 
than  a  notice  of  a  formed  intention  to  begin  action  at  the  expi- 
ration of  a  certain  time. 

I  therefore  think  that  if  a  notice  of  action  was  required, 
none  was  given.  But  I  incline  to  the  opinion  that,  under  the 
circumstances,  notice  of  action  was  not  absolutely  necessary  to 
the  maintenance  of  this  action.  The  Act  in  question  requires 
that  one  month's^  notice  of  action  in  writing  be  given  to  commis- 
sioners of  highways.  It  does  not  provide  for  notice  of  action 
being  given  to  surveyors  of  highways  for  anything  done  under 
the  Highway  Acts,  The  surveyors  of  highways,  not  possessing 
this  immunity  under  this  Act,  their  case  is  not  amongst  the 
immunities  vested  in  the  Town  Council  under  sec.  8  of  the 
Incorporation  Act. 

The  result  of  this  is,  that,  so  for  as  the  plaintiff's  claim  shows 
a  cause  of  action  against  the  defendants  in  their  capacity  as 
commissioners  of  highways,  it  must  fail  for  want  of  a  notice  of 
action.  But,  so  far  as  it  shows  a  cause  of  action  against  the 
defendants  in  their  capacity  as  surveyors  of  highways,  no  sudi 
notice  of  action  is  necessary.  The  question  then  is  as  to  the 
nature  of  plaintiff's  claim.  Under  the  Highway  Acts  certain 
powers  are  given  to  the  commissioners  of  highways,  and  certain 
powers  to  the  surveyor  of  highways.  Without  enumerating 
these,  it  may  be  said  generally  that  the  commissioners  of  high- 
ways determine  upon  and  provide  for  the  work,  and  give  gen- 
eral order  as  to  it  to  the  surveyor  of  highways ;  and  that  the 

surveyor  of  highways  is  charged  with  the  execution  of  the  work 

•  . — _^_«« 

8)  10  A.  A  K.  188  (8)  tf  Apik.  Cm.  865.  (5)  4  Q.  a  686w 
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and  with  the  duty  of  acting  in  emergencies  within  certain       i^^- 
limits.    Here,  what  is  complained  of  is  a  defective  plank  in  the    Chjubue 
sidewalk ;  and  it  is  charged  that  the  street  was  suffered  to  j^j^  ^^  ^^ 
remain  out  of  repair,  involving  a  charge  of  negligent  omission  >   Portlakd. 
and  also  that  the  plank  was  improperly  laid.    Now,  as  to  the      King^j. 
last,  I  think  there  can  be  no  doubt  that  the  town,  if  liable  at  ^ 

all,  is  liable  by  reason  of  negligence  in  its  capacity  as  surveyor 
of  highways.  As  to  the  omission  to  repair,  that  might  in  many 
cases  involve  a  breach  of  duty  in  the  capacity  of  commissioners 
of  highways ;  but,  having  regard  to  the  evidence^  I  am  inclined 
to  think  that,  in  this  case,  it  also  involved  a  breach  of  duty  in 
the  capacity  of  surveyor  of  highways.  Dunlop,  the  former 
supervisor  for  nine  years  previous  to  April,  1888,  says  that  he 
would  feel  it  his  duty  to  take  out  a  plank  like  the  one  in  ques- 
tion, and  that  he  always  did.  Ue  also  says  that  it  would  be  a 
veiy  negligent  way  for  his  men  to  build  a  sidewalk  and  not 
lay  the  planks  to  the  centre  of  the  cross-ties.  It  was  his 'duty 
to  superintend  the  laying  and  repairing  of  the  sidewalk.  He 
also  says  that  he  would  feel  it  his  duty  to  go  around  and  ex- 
amine for  defective  planks  and  mark  them  to  be  taken  out, 
and  that  he  would  do  this  every  spring.  He  says  his  directions 
were  always  to  take  up  any  defective  planks  and  lay  in  good 
ones.  Walter  Brown  was  appointed  supervisor  in  April,  1888 
(the  accident  was  in  July,  1888).  He  says,  that  as  supervisor 
of  roads  he  went  along  this  road  frequently  that  summer,  about 
once  a  week,  for  the  purpose  of  looking  around,  seeing  what 
holes  were  there,  and  what  planks  were  rotten.  Q.  (By  defend- 
ants' counsel) — Supposing  you  found  a  hole  or  a  bad  plank, 
what  would  you  do  ?  A. — ^Well,  I  would  estimate  what  it 
wanted  in  repairs  ajad  get  a  man  to  go  and  do  it  as  soon  as 
possible.  Q. — If  you  saw  a  hole,  and  the  rest  of  the  plank 
looked  good,  what  would  you  do  ?  A. — ^If  the  hole  was  small, 
we  would  only  put  a  patdi  on  it,  that  is  a  piece  of  board,  and 
level  it  off  at  the  ends  of  it ;  if  the  hole  was  pretty  large,  we 
would  get  a  i^ank  or  a  piece  of  plank,  and  take  it  oat  and  put 
that  new  piece  in ;  and  if  the  hole  would  be  very  laige  on  the 
end  of  a  plank,  we  would  cut  it  out  up  to  the  cross-ties  and 
put  a  new  piece  in.  This  is  evidence  brought  out  by  defend- 
ants' from  their  own  witnesses.    I  therefore  think  it  obvious 
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^S90.  that,  in  such  slight  repairs  as  were  required  here,  the  surveyor 
Chbistis  of  highways  had  a  duty  to  perform  here  in  the  keeping  of  the 
The  ^tt  of'^^^'^^  '^^  repairs;  and  that  it  did  not  require  the  exercise  of  the 
Portland,  powers  of  a  commissioner  of  highways  before  he  could  act  in 
King,  J.  such  case  of  minor  repairs.  I,  therefore,  conclude  that  the 
plaintiff  may  maintain  this  action,  and  recover  for  all  he  seeks 
to  recover,  without  notice  of  action ;  and  so  that  this  ground 
of  motion  for  nonsuit  fails.  Another  ground  was  that  there 
was  no  evidence  of  such  negligence  as  would  make  defend- 
ants liable;  that  the  alleged  defect  was  a  latent  one,  and  that 
defendants  had  no  notice  of  its  existence.  There  was  consid- 
erable evidence  going  to  show  that  the  sidewalk  was,  and  had 
been  for  some  time,  in  a  very  bad  conditicm.  It  seems  to 
have  been  continually  breaking  into  holes,  and  was  repeatedly 
patched.  Tomney  worked  at  this  by  request  of  the  supervisor, 
Dunlop.  Wilson,  a  former  Alderman,  says  that  it  was  defec- 
tively constructed,  and  that  no  part  of  the  cross-tie  supported 
the  end  of  the  plank.  Other  evidence  tended  to  show  that 
the  plank  rested  on  a  cross-tie,  but  that  that  part  of  the  tie 
had  decayed  and  left  the  end  of  the  plank  without  support 
If  the  plank  was  defectively  laid,  no  notice  would  be  neces- 
sary. But  as  to  knowledge  of  the  defect,  it  was  shown  that 
the  supervisor  and  aldermen  of  the  ward  were  over  it  inspect- 
ing it  On  the  part  of  the  town  it  was  maintained  that  their 
officials  had  closely  examined  it,  and  found  no  defect ;  but,  if 
the  evidence  of  those  who  speak  of  the  patent  character  of  the 
defect  is  to  be  credited  (as  the  jury  appear  to  have  done),  it 
might  well  be  thought  that  the  town  officials,  who  prove  them- 
selves to  have  been  there  inspecting,  ought  to  have  seen  it 
As  to  the  contention  that  there  was  no  evidence  that  sufficient 
funds  were  possessed  by  defendants  to  repair  this  street,  that^ 
if  any  answer  at  all,  is  not  part  of  plaintiff's  case  to  prove- 
Apart  from  that,  it  could  not  take  much  to  repair  a  hole  in  a 
plank.  The  supervisor  said  he  would  repair  all  he  saw.  Then 
it  is  said  that  defendants  have  only  transferred  powers  of  the 
commissioners  and  surveyors  of  highways,  and  are  not  liable 
in  a  case  like  this.  This  would  have  no  application  to  the 
chaige  that  the  sidewalk  was  defectively  laid.  Besides,  the 
defendants  are  shown  to  have  renewed  this  sidewalk  every 
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seven  years,  that  being  the  limit  of  time  daring  which  the       ^^^0* 
material  ordinarily  lasts.    So,  having  in  effect  pnt  and  main-    CHBisTim 
tained  tl^is  structure  there,  it  was  for  them  to  see  that  it  did  not^p^jj^  q^  ^, 
become  (as  it  seems  to  have  become)  a  nuisance  and  dangerous   Pobtlastb. 
to  those  lawfully  using  it    I  can  hardly  see  indeed  how  there      King,j. 
can  be  (as  in  some  cases  appears  to  have  been  thought)  any 
residuum  of  liability  left  in  the  inhabitants  at  large  after  the 
vesting  of  these  exclusive  powers  in  the  corporation. 

It  was  further  contended  that  the  City  was  not  entitled  to 
spend  money  on  this  street,  as  it  was  not  fifty  feet  wide.  I 
have  already  expressed  my  opinion  as  to  this  enactment  in 
Wiaiams  v.  CUy  ofPorOaTid  (1). 

It  was  also  argued  that  the  place  where  the  accident  hap- 
pened was  no  part  of  Straight  Shore  Road ;  but  there  was 
evidence  that  the  defendants  by  their  conduct  led  the  plaintiff 
to  his  prejudice  to  believe  that  it  was. 

So  far  with  regard  to  the  motion  for  nonsuit,  which  involves 
matters  of  importance  to  the  maintaining  of  the  action  at  all. 

I  do  not  think  it  necessary  to  deal  further  with  points 
arising  upon  the  motion  for  new  trial,  inasmuch  as  I  am  sorry 
to  say  that  I  feel  impelled  to  come  to  the  conclusion  that 
there  should  be  a  new  trial  upon  one  ground,  viz.,  the  setting 
aside  of  several  jurors,  regularly  called,  on  the  ground  that 
ihey  were  ratepayers  of  the  City  of  Portland.  The  Incorpora- 
tion Act  declares  that  in  actions  by  or  against  the  corporation, 
ratepayers  shall  not  be  disqualified  from  serving  as  jurors. 
This  being  so,  I  think  the  defendants  had  the  right  to  have 
such  jurors  sworn  in  their  turn,  unless  challenged  or  stood 
aside  by  the  learned  Judge  for  reasons  recognized  in  the  prac- 
tice. The  defendants'  counsel  claimed  as  a  right  that  the 
jurors  should  be  sworn  and  serve,  unless  so  as  above  dealt 
with ;  but  the  learned  Judge  directed  them  to  stand  aside  on  the 
ground  of  their  being  ratepayers.  In  Manadi  v.  The  Queen  (2), 
the  right  of  the  crown  in  criminal  cases  to  order  jurors  to  stand 
aside  was  fully  discussed  and  was  maintained.  But  it  was  so 
maintained  on  grounds  peculiar  to  the  rights  of  the  crown,  or 
at  most  to  the  rights  of  either  party,  in  criminal  cases.  Where 
a  juror  is  physically  or  mentally  incapacitated,  or  has,  in  the 

(1)  Ante  p.L  (i)8E.ft&54. 
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^fiflO'       the  opinion  of  the  Judge,  a  bias,  the  Judge  himself  may  doubt- 
CHRimK    less  order  him  to  stand  aside ;  but  I  do  not  know  that  the 
Thx  Cnr  orP^^^^  S^^^  beyond   this  in  civil   cases.    The  passage  from 
FosTLAKD.  Archbold  that  a  party  is  not  required  to  make  his  challenge 
King,  J.      till  the  panel  is  gone  through  with,  has  not,  so  far  as  I  can 
learn,  ever  been  the  practice  here.    In  the  same  connection,  in 
Archbold,  it  is  said  that  the  party  who  first  begins  to  chal- 
lenge must  go  through  and  complete  his  challenge  first     That> 
too,  is  different  from  our  practice. 

I  regret  very  much  that  in  a  case  where  the  plaintiff  has 
sustained  serious  injuries  and  had  a  verdict  for  moderate 
damages,  upon  a  case  where  he  seems  to  have  a  good  cause  of 
action,  the  verdict  should  have  to  be  set  aside  on  this  ground* 
But  I  can  see  no  other  course  open. 

I  therefore  think  that  the  rule  should  be  absolute  for  a  new 
trial. 

.  Palmer,  J.  This  is  an  action  tried  before  Mr.  Justice 
Fraser,  at  the  Saint  John  circuit,  and  resulted  in  a  verdict  for 
the  plaintiff.  The  plaintiff  challenged  a  juryman  because  he 
was  a  taxpayer  in  the  City  of  Portland.  The  defendants' 
counsel  insisted  that  this  was  no  good  ground  for  challenge^ 
and  that  the  challenge  be  over-ruled  and  that  he  be  sworn. 
The  learned  Judge  ordered  him  to  stand  aside  for  the  present^ 
and  had  the  jury  called  from  the  remaining  jurors,  and  as 
there  was  enough  without  this  juryman,  the  case  was  tried 
without  him.  As  the  Act  of  Assembly  34  Vic,  cap.  11,  clearly 
makes  taxpayers  competent  jurors,  it  is  clear  that  this  was  na 
good  cause  of  challenge,  and  if  it  had  been  allowed,  there  could, 
be  no  doubt  but  that  there  should  be  a  new  trial:  It  must 
not,  however,  be  supposed  that  I  think  the  Court  ought  to 
grant  a  new  trial  in  any  case  unless  the  objection  to  the  juror 
is  distinctly  made,  and  the  Judge  as  distinctly  rules  upon  the 
point  And  in  this  case,  if  the  defendants'  counsel  had  not 
clearly  claimed  the  right  to  have  this  man  on  the  jury,  and 
the  Judge  as  distinctly  refused,  I  do  not  think  a  new  trial 
ought  to  be  granted.  It  would  not  be  enough  that  the  Judge 
had  merely  expressed  his  opinion  wrongly,  but  he  ought  to  be 
made  distinctly  to  understand  that  the  party  claimed  and 
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insisted  upon  the  right,  and  the  Judge  as  distinctly  deprived  *Q0O' 
him  of  it.  Although  this  much  is  perfectly  clear,  yet  this  Ghristib 
ease  raises  a  most  important  question  of  practice,  that  is^r^^^  q^  ^f 
whether  a  Judge  ought,  upon  a  challenge  to  the  polls,  the  Portlawd. 
grounds  of  the  challenge  stated,  and  it  in  effect  demurred  to,  Paimer,  j. 
order  the  juryman  to  stand  aside,  and  have  other  jurymen 
called  and  sworn,  and  he  thereby  excluded  from  the  panel, 
when  he  is  a  competent  juryman.  If  this  is  so,  it  is  clear  that 
there  would  be  little  use  for  peremptory  challenges,  for  either 
party  could  exclude  from  the  jury  any  number  of  jurymen,  so 
long  as  there  was  enough  of  the  twenty-one  remaining  to 
make  up  the  seven  to  compose  the  jury.  If  such  is  the  law, 
I  know  that  the  practice  of  the  Circuit  Courts  of  this  Province 
in  civil  suits  has  always  been  different  for  the  last  half  cen- 
tury. The  course  of  the  practice  has  been,  that  when  a  chal-, 
lenge  to  a  poll  has  been  made,  if  the  fact  stated  to  disqualify 
was  admitted,  and  the  challenge  demurred  to,  the  Judge 
decided  the  matter,  before  another  juryman  was  called.  If 
the  facts  were  traversed,  and  there  was  enough  of  a  jury 
already  sworn  to  try  the  issue  raised  by  the  challenge,  it  was 
immediately  tried,  and  the  juror  was  either  declared  qualified 
or  disqualified,  and  not  until  then  was  another  jutyman  called; 
but  if  there  were  not  enough  jurymen  already  sworn  as  triers, 
then  a  trial  of  the  issue  on  the  challenge  was  put  off  until 
enough  jurymen  were  selected  and  sworn  to  try  the  challenge, 
and  then  the  matter  was  disposed  of  as  I  have  stated  before. 
This  practice  did  not  at  all  interfere  with  the  power  of  the 
Judge  to  excuse  a  juryman  from  sickness  or  any  other  cause, 
.or  standing  him  aside  for  any  reason  that  the  Couit  itself 
might  think  expedient,  but  extended  only  to  the  claims  as  to 
the  right  to  the  parties.  Under  this  state  of  the  practice, 
cap.  45  of  the  Consolidated  Statutes  and  other  similar  Acts 
were  passed,  which,  by  sec  18  of  cap.  45,  allowed  three  per- 
emptory challenges  beside  the  right  of  the  parties  to  challenge 
for  cause,  and  sec.  16  enacted  as  follows: 

"  The  name  of  each  petit  juror,  whenever  summoned  in  any 
Court,  shall  be  written  on  a  separate  piece  of  paper,  and  put 
into  a  box,  and  when  a  civil  cause  is  to  be  tried,  the  clerk  or 
some  indifferent  person  shall  draw  out  sufficient  of  the  papers 
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i890»       to  complete  the  number  required  to  constitute  the  jury;  and 

CHBisnK    if  any  do  not  appear,  or  are  set  a^^ide,  he  shall  draw  until  the 

Thb  Cm  ov^^^^^^^  number  of  jurors  is  obtained,  who,  being  marked  in 

Portland,  the  panel  and  sworn,  shall  try  the  cause,  but  their  names  shall 

PftinMT,  J.     be  kept  apart  until  they  are  discharged,  when  they  shall  be 

""  returned  to  the  former  box,  and  so  on,  as  often  as  necessary ; 
if  before  they  are  discharged  a  cause  is  to  be  tried,  the  jury 
shall  be  drawn  in  the  same  manner  from  the  residue." 

I  think  the  effect  of  that  section  is,  that  the  persons  drawn 
shall  form  the  jury,  except  so  far  as  they  are  challenged  or  set 
aside,  that  is,  excused  by  the  Judge  or  discharged  by  reason 
of  the  challenge  or  other  objection.  If  so  it  would  appear  the 
right  of  both  parties  to  have  the  jury  so  selected,  and  not 
allow  either  party,  by  claiming  to  challenge,  affect  or  alter 
the  order  in  which  they  are  called  and  thereby  alter  the  whole 
complexion  of  the  jury. 

Of  course,  if  any  of  the  jury  do  not  appear,  or  are  set  aside, 
then  the  clerk  is  directed  to  draw  from  the  remainder  of  the 
jurors,  until  the  requisite  number  of  jurors  is  obtained ;  but  I 
think  the  words  here  **  set  aside  "  cannot  mean  a  person  chal- 
lenged who  is  merely  sta;.ding  by  until  the  challenge  is  dis- 
posed of,  for  if  that  was  the  construction  of  the  statute,  then 
the  challenge  could  not  be  tried  until  the  panel  had  been  gone 
wholly  through ;  but  to  my  mind,  the  proper  construction  of 
it  is,  that  he  has  been  set  aside  from  being  a  juror  in  that 
particular  case,  either  by  being  excused  for  sickness  or  other 
cause,  or  has  been  decided  to  be  incompetent,  or  has  been  per- 
emptorily challenged.  Any  other  construction  would  so  alter 
the  practice  of  the  Court  (that  so  far  as  I  know  has  been 
uniform)  with  reference  to  which  the  Act  no  doubt  was 
passed,  that  I  think  the  Court  would  not  be  justified  in  doing 
so.  Besides  it  would,  in  my  opinion,  introduce  confusion  in 
the  practice  of  the  selection  of  jurymen  that  would  be  anything 
but  beneficial  to  the  right  administration  of  justice  in  the 
Circuit  Courts.  I  therefore  think  that  the  learned  Judge 
deprived  the  defendants  of  their  right  in  that  respect,  and  that, 
therefore,  there  should  be  a  new  trial. 

As  to  the  point  in  the  case,  that  the  City  of  Portland  is 
entitled  to  a  month's  notice  of  the  action,  I  cannot  think  there 
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is  anything  in  it    If  such  a  notice  was  necessary,  it  has  been       ^^W- 
necessary  to  many  actions  brought  against  them  ever  since  the    Chsistib 
Act  of   Incorporation  of  the  Town  of  Portland  was  passed,  ^hb  Cm  of 
some  nineteen  years  ago ;  and  if  it  is  intended  that  the  84th   Portland. 
Section,  which  is  as  follows :  —  paimer,  j. 

"  All  the  provisions  of  an  Act  made  and  passed  in  the  twenty- 
fifth  year  of  the  reign  of  Her  Majesty,  intituled  an  Act  in 
amendment  and  consolidation  of  the  laws  relating  to  High* 
ways,  and  of  the  several  Acts  in  amendment  thereof,  except 
so  far  as  the  same  are  altered  by  or  inconsistent  with  the 
terms  of  this  Act,  shall  extend  and  apply  and  are  declared  to 
be  in  force,  so  far  as  the  same  are  applicable  within  the  Town 
of  Portland,  provided  that  the  several  powers  and  authorities, 
rights,  privileges  and  immunities,  by  the  said  Acts  of  Assem- 
bly vested  in  the  General  Sessions  of  the  Peace  for  the  City 
and  County  of  Saint  John,  and  commissioners  and  surveyors 
of  roads  within  the  said  town,  shall  be  and  the  same  are  hereby 
vested  in  the  Town  Council,  to  be  exercised  in  such  manner 
and  through  such  officers,  agents  and  persons  as  they  shall 
prescribe''  —  is  relied  upon,  it  appears  to  me  that  such  words 
can  in  no  sense  deprive  a  person  of  the  right  to-  bring  an  action 
against  the  Town.  That  right  is  created  by  the  first  section 
of  the  Act,  which  enacts  that  they  shall  be  a  corporation 
liable  in  law  of  suing  and  being  sued.  The  section  referred  to 
in  no  way  professes  to  interfere  with  or  abridge  such  right. 
All  it  does,  or  professes  to  do,  is  to  vest  certain  powers,  au- 
thorities, rights  and  privileges  and  immunities  in  the  Town 
Council.  If  it  meant  to  coyer  the  exemption  of  the  corpora- 
tion from  being  sued,  one  would  naturally  expect  that  it  would 
have  said  so  in  so  many  words,  instead  of  doing  it  by  a  side 
wind  under  general  words.  Even  if  it  had  said  it  applied  to 
the  corporation,  but  it  does  not;  it  says  that  these  rights  and 
whatever  they  are,  are  vested  in  the  Town  Council,  which  is 
not  the  corporation,  but  simply  one  of  the  many  agents  of  the 
corporation ;  and  not  only  so,  but  it  is  to  be  exercised  in  such 
a  manner,  and  through  such  officers,  agents  and  persons  as  they 
shall  prescribe.  How  can  that  apply  to  another  party,  or 
something  to  be  done  by  another  ?  How  could  the  corporation 
prescribe  the  officer  to  give  such  a  notice  if  such  could  be  in- 
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^^^'       tended,  and  as  it  is  not  clear  that  whatever  is  vested  in  the 

Chbistu    Town  Council  by  this  section,  are  powers  that  they  are  to 

Tbb  £tt  of  exennse  through  their  officers  and  agents  ?    It  does  appear  to 

Portland,  j^e  that  to  say,  that  the  Legislature  meant  that  the  corpora- 

Paimer,  J.     tiou  should  uot  be  sued  unless  they  had  notice  of  the  action, 

because  some  other  persons  could  not  be  so  sued,  is  too  absurd 

for  argument.   Carried  to  its  legitimate  results,  then  they  could 

not  be  sued  at  all,  for  the  Sessions  could  not  be  sued  for  any 

such  cause  as  this. 

If  it  had  not  been  for  the  mistake  in  reference  to  the  em- 
panneling  of  the  juiy,  which  I  have  pointed  out,  I  should 
think  that  the  verdict  should  stand ;  but  on  that  account  I 
think  there  should  be  a  new  trial. 

Sir  John  C.  Allen,  C.  J.  The  first  ground  for  nonsuit  in 
this  case  is,  that  the  defendants  were  entitled  to  notice  of 
action. 

The  determination  of  this  question  depends  upon  the  con- 
struction to  be  put  upon  the  words  "privileges  and  immu- 
nities" in  the  84«th  sec  of  the  Act  34  Vic,  cap.  11,  incorporat- 
ing the  Town  of  Portland. 

That  section  declares  that  all  the  provisions  of  the  Act  25 
Vic,  cap.  16,  relating  to  highways,  and  of  the  several  Acts  in 
amendment  thereof,  shall  extend  and  apply,  and  be  in  force 
so  far  as  the  same  are  applicable  within  the  Town  of  Portland: 
"Provided  that  the  several  powers  and  authorities,  rights, 
privileges  and  immunities  by  the  said  Act  vested  in  the 
Oeneral  Sessions  of  the  Peace  for  the  City  and  County  of 
Saint  John,  and  commissioners  and  surveyors  of  roads  within 
the  said  town,  shall  be,  and  the  same  are,  hereby  vested  in  the 
Town  Council,  to  be  exercised  in  such  manner  and  through  such 
officers,  agents  and  persons  as  they  shall  prescribe" 

The  Act  31  Vic-  cap.  19,  which  was  referred  to  in  support  of 
the  contention  that  a  notice  of  action  was  necessary  in  this 
case,  declares  that  the  first  and  second  sections  of  the  Revised 
Statutes,  cap.  56 — *'  Of  actions  against  officers  and  recovery  of 
penalties," — shall  extend  and  apply  to  parish  officers  elected 
under  any  Act  relating  to  Municipalities,  or  appointed  by  the 
Municipal  Council  of  any  County  for  anything  done  by  virtue 
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of  their  office ;  and  shall  also  extend  and  apply  to  commission-       ^890. 
ers  of  highways  for  anything  done  in  the  execution  of  any    Christie 
office  created,  or  the  duties  of  which  are  performed  under  any  ^he  City  of 
of  the  provisions  of  the  Act  25  Vic,  cap.  16,  relating  to  High-   Portland. 
ways,  or  any  Act  in  amendment  thereof,  or  in  relation  thereto,    aiioh,  c.  j. 

I  think  the  provisions  of  this  last  mentioned  Act  are  not  in- 
corporated  in  or  applicable  to  the  Town  of  Portland  Act, 
because  the  Act  31  Vic,  cap.  19,  is  not  an  Act  relating  to 
Highways,  but  to  notices  of  action. 

The  words  of  the  84th  section  of  34  Vic,  cap.  11,  are,  that  all 
the  provisions  of  the  Act  25  Vic,  cap.  16,  relating  to  Highways, 
And  the  several  Acts  in  amendment  of  it,  shall  apply  to  and  be 
in  force  so  far  as  applicable  in  the  Town  of  Portland. 

I  do  not  think  it  can  be  successfully  contended  that  the  31 
Vic,  cap.  19,  is  an  Act  relating  to  Highways.  It  does  not  pro- 
fess to  relate  in  any  way  to  the  laying  out,  construction,  altera- 
tion or  repair  of  Highways,  which,  I  think,  is  what  was 
intended  by  the  84th  section  of  the  34  Vic,  cap.  11. 

I  think  it  is  also  doubtful  whether  the  word  "  immunities," 
coupled  with  the  words  which  precede  itr— "powers,  authori- 
ties, rights  and  privileges  '* — can  be  construed  to  mean  notices 
of  action. 

The  word  "immunity,"  in  the  Imperial  Dictionary,  and  also 
in  the  Encyclopaedic  Dictionary,  is  defined  to  mean  freedom 
or  exemption  from  any  obligation,  charge,  duty,  office  or  im- 
position. If  that  is  a  correct  definition  of  the  meaning  of  the 
word  "  immunity,"  it  would  be  a  strained  construction  to  hold 
that  it  meant  a  notice  of  action. 

There  is  one  section  of  the  Highway  Act,  25  Vic,  cap.  16 
— the  36th — to  which  the  words  "  privileges  and  immunities" 
would  be  particularly  applicable,  and  which  declares  that  the 
commissioners  and  surveyors  Qf  roads  shall  be  exempted  from 
the  performance  of  statute  labor.  Without  that  section  they 
would  be  liable  to  perform  it,  as  other  inhabitants  of  the 
district  are. 

There  is  also  another  reason  why  I  think  the  word  "  immu- 
nities "  does  not  bear  the  construction  contended  for  by  the 
defendants,  and  that  is,  that  the  powers,  authorities,  privileges 
and  immunities  vested  in  the  commissioners  and  surveyors  of 
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1890. roads  by  the  several  Acts  relating  to  highways  are  "  to  be  ex- 

Christie  ercised  "  by  the  Town  Council  in  such  manner  as  they  shall 
The  City  qfP^®^^"'^®'  Those  words  seem  to  me  to  show  that  the**priv- 
PoRTLAND.  ileges  and  immunities"  vested  in  the  Town  Council  were  in- 
AUraTa  J.  tended  to  apply  either  to  some  acts  to  be  done  by  the  officers 
of  the  town  in  the  performance  of  their  duties  relating  to  the 
streets  and  highways,  or  to  exempt  them  from  the  performance 
of  some  duties  which  otherwise  they  would  be  bound  to  per- 
form ;  such,  for  instance,  as  the  performance  of  statute  labor, 
from  which  they  are  relieved  by  the  36th  section  of  25  Vic. 
cap.  16. 

The  ground  for  a  new  trial  was,  that  the  learned  Judge 
improperly  allowed  one  of  the  persons  named  in  the  jury  list, 
and  drawn  by  the  clerk  of  the  Court  in  impanneling  the  jury, 
to  stand  aside  and  not  be  sworn  as  a  juror  because  he  was  a 
ratepayer  and  inhabitant  of  the  city,  though  the  defendants' 
counsel  claimed  the  right  to  have  the  juror  sworn. 

The  Jury  Act  (Consolidated  Statutes,  cap.  45)  declares  by 
section  2  that  every  male  inhabitant  between  the  age  of  twenty 
years  and  sixty  years,  being  a  British  subject,  and  possessed  in 
the  county  where  he  resides  of  real  or  personal  estate,  or  both 
together,  of  the  value  of  $400,  shall  be  qualified  to  serve  as  a 
grand  or  petit  juror;  and  that  the  want  of  such  qualifications 
shall  be  a  good  cause  of  challenge,  or  he  may  be  excused  on 
his  own  oath. 

The  116tb  section  of  the  Act  incorporating  the  Town  of 
Portland,  34  Vic,  cap.  11,  declares  that  no  ratepayer  or  inhabi- 
tant of  the  Town  shall  be  deemed  incompetent  as  a  juror  in 
any  action  in  which  the  Town  is  a  party  concerned. 

The  16th  section  of  the  Jury  Act  directs  that  "  the  name  of 
each  petit  juror,  whenever  summoned  in  any  Court,  shall  be 
written  on  a  separate  piece  of  paper  and  put  into  a  box,  and 
when  a  civil  cause  is  to  be  tried,  the  clerk  or  some  indifierent 
person  shall  draw  out  sufficient  of  the  papers  to  complete  the 
number  required  to  constitute  the  jury;  and  if  any  do  not 
appear,  or  are  set  aside,  he  shall  draw  until  the  requisite  num- 
ber of  jurors  is  obtained,  who,  being  marked  in  the  panel  and 
sworn,  shall  try  the  cause." 

I  think  that  when  a  juror  is  so  drawn,  the  Judge  has  no 
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authority  to  order  him  to  stand  aside  because  he  may  think       1890. 
some  other  juror  on  the  list,  who  was  neither  a  ratepayer  or    Chbistis 
inhabitant  of  the  town,  would  be  more  disinterested  in  the  t^^  city  o 
matter  to  be  tried.  Portland. 

The  Act  removes  any  disqualifications  which  might  other-    AUen,c.  j. 
wise  arise  from  being  an  inhabitant  or  ratepayer  of  the  town; 
and,  therefore,  if  a  person  drawn  is  not  otherwise  disqualified, 
he  is  to  be  sworn  as  one  of  the  jurors. 

The  expression  *'  set  aside  "  in  the  16th  section  of  the  Jury 
Act,  means  set  aside  on  being  challenged,  or  excused  on  his 
own  oath,  as  pointed  out  in  section  2. 

Wetmore,  J,    I  agree  with  the  learned  Chief  Justice. 

Eraser,  J.  I  agree  that  a  notice  of  action  is  not  necessary. 
I  adhere,  however,  to  the  opinion  which  I  acted  on  at  the  trial 
that  it  is  competent  for  the  presiding  Judge  to  order  a  juror 
to  stand  aside  when,  in  his  opinion  it  is  desirable,  in  order  to 
secure  an  impartial  trial. 

New  trial  gra/nted. 


Digitized  by  VjOOQ IC 


340  NEW  BRUNSWICK   REPORTS.  [VOL. 


1890.  McKEAN,  Appellant,  ahd  JONES,  Respondent. 


April  16. 


Chose  m  action  —  AsaigniMnt  of — Equitable  interest — Negotiable 
instrument — Trustee  and  Cestui  que  trust — Parties  to  suit  far 
an  account  —  Objection  for  u)ant  of  wlien  taken  —  Appeal  —  Bes 
judicata, 

0.  being  the  holder  of  a  policv  of  insarance,  on  which  he  had  brought  an  action, 
assigned  his  interest  therein  to  the  defendant  to  secure  him  for  adyancet 
made  to,  and  liabilities  incurred  for  C.  Afterwards,  C.  being  indebted  to 
B.,  drew  an  order  on  defendant,  directing  him  to  hold  the  Milance  of  the 
money  received  by  him  on  account  of  the  insurance,  after  paying  the  amount 
owing  to  himself,  to  the  order  of  B.,  to  whom  he  had  assigned  it  This 
order  was  presented  by  B.  to  the  defendant,  who  accepted  it  by  writing  his 
name  across  the  face  of  it.  B.  being  indebted  to  the  plaintiff,  indorsed 
and  delivered  the  order  to  him,  and  assigned  to  him  all  nis  (B.'s)  interest, 
legal  and  equitable,  in  the  balance  of  the  insurance  money.  Notice  of  this 
assignment  was  ^iven  to  the  defendant,  who  agreed  to  hold  the  mon^, 
when  received,  till  the  rights  of  claimants  could  be  determined,  but  afterwards 
declined  to  be  bound  to  hold  the  money.  The  plaintiff  then  filed  a  bill  for 
an  account  of  the  claims  against  the  fund  prior  to  the  assignment  to  him, 
and  for  a  decree  that  the  balance  in  the  hands  of  the  defendant,  after  the 
payment  of  such  prior  claims,  should  be  paid  to  him.  The  defendant  de- 
murred to  the  bill,  on  the  ground  that  the  assignment  from  C.  to  him, 
though  absolute  on  its  face,  was  only  given  as  security  for  payment  of  a 
debt,  and  therefore  that  C.  was  a  necessary  party  to  the  suit,  rhe  demurrer 
was  over-ruled,  and  the  judgment  was  not  appealed  from.  Afterwards,  on 
the  hearing  of  the  case,  the  defendant  claimed  to  renew  the  objection  that 
C.  should  have  been  a  party  to  the  suit,  but  it  was  rejected,  and  the  case 
was  heard  on  the  questions  arising  upon  the  assignment  to  the  plaintifl^  and 
a  decree  was  made  in  his  favor. 

Held,  on  appeal,  1.  That  even  if  C.  was  a  necessary  party  to  the  suit  for  an 
account,  that  question  having  been  determined  'on  the  demurrer,  and  not 
appealed  from,  could  not  be  renewed  on  the  hearing  of  the  case. 

2.  That  though  the  order  drawn  by  C.  on  the  defendant  was  not  a  negotiable 
instrument,  his  writini;  his  name  across  the  face  of  it  amounted  to  his  sssent 
to  the  terms  of  it,  and  therefore  that  he  held  the  balance  of  the  fnnd  for  B., 
and  that  the  plaintiff,  as  the  assignee  of  B.,  had  an  equitable  right  to  that 
balance  in  the  defendant's  hands. 

3.  That  the  plaintiff  not  having  knowledge  of  any  outstanding  equitable  rights 
between  B.  and  C,  would  not  be  affected  by  any  such  equitable  rights. 

This  was  an  appeal  from  the  following  judgment  of  His 
Honor  Mr.  Justice  Fraser,  sitting  in  Equity : 

The  substftntial  allegations  in  the  plaintiff's  bill  are  as  follows: 
That  one  Joseph  H.  Chapman,  being  entitled  to  certain  monies  under 
two  certain  policies  of  insurance  effected  by  him  on  his  shares  in  the 
barque  ^'Pretty  Jemima/'  assigned  the  same  to  the  defendant,  McEean, 
by  way  of  security,  by  an  instrument  under  seal,  bearing  date  the  28Ui 
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of  February,  1880,  to  secure  him  for  becoming  bail  for  Chapman  in  ISflO. 
certain  suits,  and  also  for  advances  before  that  made  by  the  defend-  McKxait 
ant  to  him,  and  also  to  secure  the  defendant  for  any  further  advances  j^^'gg 
ho  might  make,  the  defendant  being  then  a  partner  in  the  firm  of 
Oarvill,  McKean  A  Co.  and  Francis  Carvill  &  Son.  The  policies 
referred  to  wer^  one  in  the  Providence  Washington  Insurance  Com- 
pany for  $5,000,  and  the  other  in  the  Delaware  Mutual  Safety  Insur- 
ance Company  for  $5,000.  At  the  time  of  the  assignment,  suits  had 
been  brought  and  were  pending  in  the  Supreme  Court  of  this  Prov- 
ince by  Chapman  against  the  companies  for  the  recovery  of  these 
insurance  monies.  The  assignment  authorized  the  defendant  to  con- 
tinue the  suits  and  collect  and  receive  the  insurance  monies,  and  to 
give  due  acquittances  and  discharges  therefor.  That  on  the  20th 
April,  1882,  Chapman,  in  consideration  of  certain  money  due  and 
owing  by  him  to  the  firm  of  Belyea  &  Co.,  of  Liverpool,  assigned  and 
transferred  to  them  his  interest  in  the  said  moneys  or  fund,  and 
made  an  order  or  assignment  to  them  in  the  words  and  figures  follow- 
ing, and  delivered  it  to  Belyea  A  Co. : 

"Liverpool,  28th  April,  1882. 

'*  Please  hold  to  the  order  of  Messrs.  Belyea  &  Co.,  to  whom  I 

have  assigned  it,  any  balance  that  remains  of  insui-ance  money  pro 

*  Pretty  Jemima,'  over  and  above  the  amount  I  owe  or  may  ow«  to 

you,  or  to  your  firm  of  Carvill,  McKean  <fe  Co.  or  Francis  Carvill  <fe 

Son,  without  making  any  further  advance  to  me,  or  on  my  account. 

"J.  H.  Chapman. 
'<To  George  MoKeak,  Esq.,  Saint  John." 

That  the  said  assignment  or  order  was  in  or  about  the  month  of 
May,  1882,  presented  to  the  defendant,  who  thereupon  accepted  it 
and  wrote  his  name  across  the  face  of  the  said  order  or  assignment. 
That  Belyea  &  Co.,  after  the  acceptance  of  the  assignment  by  the 
defendant,  in  consideration  of  certain  monies  due  by  the  said  firm  of 
Belyea  &i  Co.  to  plaintiff,  indorsed  and  delivered  said  order  or  assign- 
ment to  him,  with  the  intention  of  transferring  the  same  and  the 
fund  therein  mentioned  to  him,  and  afterwards  executed  and  delivered 
to  plaintiff  an  assignment  or  transfer  in  the  words  and  figures  fol- 
lowing: 

29  Bed  Cross  Street, 

Liverpool,  3rd  Oct.,  1882. 
Hon.  Thomas  R.  Jones  : 

Dear  Sir : 

Having  endorsed  to  you  the  order  drawn  by  J.  H.  Chapman  upon 
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1890.       Greorgo  McKean,  Esq.,  for  any  balance  of  insurance  monies  in  his 
McKean     hands  when  collected  in  our  &vor,  and  which  Mr.  McKean  has 
^'  agreed  to  pay,  we  are  informed  the  instrument  is  not  negotiable  by 

indorsement,  not  being  a  Bill  of  Exchange ;  and  therefore,  in  order 
to  perfect  your  title,  and  to  enable  you  to  obtain  the  amount  that 
may  be  in  Mr.  McKean's  hands,  we  hereby  assign  and  transfer  our 
interest  therein,  both  legal  and  equitable,  and  appoint  you  our 
attorney,  in  our  names,  but  for  your  own  use  or  benefit  to  collect  the 

same. 

We  are,  etc., 

Belyea  &  Ck>. 

That  on  the  11th  February,  1885,  a  judgment  was  recovered  in 
the  Supreme  Court  in  the  name  of  Chapman  against  the  said  Provi- 
dence Washington  Insurance  Company,  for  the  sum  of  $7,977.53,  in 
respect  of  their  policy  of  insurance,  from  which,  however,  the  company 
claimed  there  should  be  deducted  $927.73,  the  amount  of  a  certain 
promissory  note  and  costs.  That  Chapman  was  then,  and  had  been 
for  ten  years  previously,  a  resident  of  the  Province  of  Nova  Scotia, 
and  that  he  was  not  when  the  bill  was  filed,  or  for  some  years  previ- 
ously, within  the  jurisdiction  of  this  Court.  That  defendant,  as  a  mem- 
ber of  the  firm  of  Carvill,  McKean  &  Co.,  was  adjudicated  a  bankrupt 
by  proceedings  in  England  about  the  month  of  December,  1882,  and 
about  the  month  of  March,  1883,  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors  in  New  Brunswick,  and 
that  plaintiff  believes  the  defendant  has  obtained  his  discharge  from 
bankruptcy  in  England.  That  at  the  time  the  said  judgment  was 
recovered  against  the  said  Providence  Washington  Insurance  Com- 
pany, James  Straton  was  the  attorney  on  the  record  for  the  plaintiff 
in  that  action.  That  on  the  24th  February,  1885,  plaintiff  caused 
copies  of  the  assignment  by  Chapman  to  Belyea  &  Co.,  and  by  the 
latter  to  plaintiff,  to  be  served  on  Straton,  when  Straton  stated  that 
the  amount  of  the  judgment  had  been  paid  to  him,  and  that  there 
would  be  nothing  coming  to  the  plaintiff,  as  the  amount  due  the 
estate  of  the  late  S.  R.  Thomson  and  himself  and  one  Wm.  F.  Butt, 
would  amount  to  $7,500 ;  and  upon  a  request  to  furnish  a  copy  ot  the 
assignment  made  by  Chapman  to  defendant,  reflised  to  allow  such 
assignment  to  be  inspected,  or  to  give  a  copy  of  it.  That  on  the 
same  24th  February,  1885,  the  plaintiff  caused  copies  of  the  said 
assignment  to  be  served  on  the  defendant,  who  stated  that  he 
thought  the  judgment  had  not  been  paid,  and  that  when  the 
amount    was    received,    he,   the    defendant,  would    hold    it   until 
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plaintiff  had  an  opportunity  of  satisfying  himself  as  to  the  correct- 1890. 


ness  of  prior  claims,  or  until  the  plaintiff  could  bring  a  suit  to  have  McEean 
the  rights  of  the  parties  determined ;  but  on  the  27th  February,  1885,  jqnes. 
the  defendant  declined  to  be  bound  to  hold  the  money  until  the 
rights  of  the  parties  could  be  determined  or  the  claims  examined. 
That  on  the  same  day  the  plaintiff  telegraphed  to  the  Providence 
Washington  Insurance  Company  that  he  held  the  assignment  of 
insurance  from  Chapman  on  "  Pretty  Jemima ''  second  to  the  assign- 
ment to  defendant,  and  thereby  notified  the  company  not  to  pay  the 
insurance  to  any  person  but  himself  or  defendant,  and  stating  that 
he  would  forward  copies  of  the  assignment  by  first  mail. 

The  bill  then  sets  forth  a  number  of  letters  which  had  passed  be- 
tween plaintiff  and  defendant,  and  between  plaintiff's  and  defendant's 
solicitors  respecting  the  said  matter,  and  also  refers  to  interpleader 
proceedings  taken  by  the  Providence  Washington  Insurance  Com- 
pany, but  they  are  not  material  in  arriving  at  the  judgment  I  have 
formed,  while  they  might  have  great  weight  upon  the  question  of 
costs ;  but  as  it  is  my  intention  to  reserve  the  matter  of  costs,  I  do  not 
refer  particularly  to  their  contents  in  the  judgment  I  am  about  to 
deliver. 

The  remaining  allegations  chiefly  set  forth  facts  upon  which  an 
injunction  was  claimed. 

The  bill  prayed  for  an  injunction,  and  also  prayed  that  an  account 
might  be  taken  of  the  claims  and  charges  on  the  said  fund  prior  to 
the  plaintiff 's  claims,  and  that  such  amount  as  might  be  found  in  the 
hands  of  the  defendant,  after  payment  of  such  prior  claims,  might 
be  ordered  to  be  paid  to  the  plaintiff;  with  such  other  relief  as  to  the 
Court  might  seem  meet. 

The  plaintiff's  bill  having  been  demuired  to,  the  demurrer  was 
argued  before  me  and  overruled  with  costs,  but  with  liberty  to  the 
defendant  to  apply  to  the  Court  for  time  to  answer,  according  to  the 
ordinary  practice  of  the  Court. 

When  I  come  to  deal  hereafter  with  the  questions  in  the  case,  I 
shall  have  occasion  to  refer  to  what  was  in  part  decided  by  the  de- 
murrer. 

The  defendant  having  put  in  an  an^jwer,  the  substantial  portions  of 
it  are  the  admission  of  the  assignment  by  Chapman  to  him  of  the 
28th  February,  1880,  of  his  policies  on  the  barque  "  Pretty  Jemima," 
by  way  of  security  and  subject  to  the  trusts  mentioned  in  the  bill. 
The  defendant  also  admitted  that  Chapman  had  made  and  signed  the 
order  of  the  28th  April,  1882,  in  favor  of  Belyea  &  Co.,  but  alleged 
that  it  was  made  to  secure  certain  moneys  then  due  by  Chapman  to 


Digitized  by  VjOOQ IC 


344  NEW  BRUNSWICK  REPORTS.  [VOU 

1890.        Beljea  &  Co.,  and  subraitted  it  to  the  Court  as  a  question  of  law, 

McKean     whether  such  order  amounted  to  an  assignment  or  transfer  of  all  the 

T  ^'  interest  of  Chapman  in  the  said  moneys. 

Jones.  *  •' 

He  further  admitted  that  somewhere  about  the  month  of  May, 

1882,  the  said  order  of  writing  was  presented  to  him,  and  that  he 
thereupon  accepted  it  and  wrote  his  name  across  the  face  of 
it.  That  he  was  informed  by  the  plaintiff  (although  he  does  not 
state  when  he  was  so  informed)  that  the  said  order  had  been 
indoi*sed,  transferred  and  delivered  by  Belyea  &  Co.  to  plaintiff,  with 
the  intention  of  transferring  the  rights  of  Belyea  &  Co.  under 
the  said  order  to  him,  and  that  he  believed  that  Belyea  &  Co.  did 
afterwards  execute  and  deliver  to  the  plaintiff  the  assignment  of  the 
3rd  October,  1882,  set  out  in  the  bill.  That  he  had  been  notified  by 
said  Chapman  (but  does  not  state  when)  that  the  order  which  had 
been  transferred  to  plaintiff  was  not  an  absolute  order,  but  merely 
given  to  secure  a  sum  of  money  at  that  time  due,  or  to  become  due 
from  him  to  Belyea  A  Co.,  which  sum  of  money  had  since  been  sat- 
isfied by  Chapman,  and  that  Chapman  had  repeatedly  notified 
him  (defendant)  not  to  pay  any  money  to  the  plaintiff,  and  that 
Chapman  wished  to  be  made  a  party  to  the  suit,  in  order  that  he 
might  contest  the  plaintiff's  claim. 

He  further  admitted  that  on  the  11th  February,  1885,  a  judgment 
was  recovered  in  the  Supreme  Court,  in  the  name  of  Chapman, 
against  the  Providence  Washington  Insurance  Company  for  the  sum 
of  $7,977.53  in  respect  of  the  sum  insured  by  their  policy,  but  that 
the  Providence  Washington  Insurance  Company  claimed  that  there 
should  be  deducted  from  said  judgment  the  sum  of  $927.73. 

He  further  admitted  that  James  Straton  was  the  attorney  on  record 
for  the  plaintiff  in  the  action  when  judgment  was  recovered,  and  that 
he  believed  that  the  plaintiff  caused  to  be  served  on  said  Straton,  on, 
or  about  the  24th  February,  1885,  copies  of  the  paper  writings  com- 
prising the  order  from  Chapman  to  Belyea  &  Co.,  and  the  assignment 
of  such  order  to  the  plaintiff. 

He  further  admitted  that  he  had  i*efused  to  give  any  account  to 
the  plaintiff,  because  Chapman  had  instructed  him  not  to  do  so,  aa 
Belyea  &  Co.  had  been  paid  all  the  monies  to  secure  which  the  order 
had  been  given  to  them. 

It  is  not  necessaiy  to  refer  to  the  plaintiff's  answer  to  the  inter- 
rogatories submitted  by  the  defendant  to  him,  nor  to  any  other  por- 
tions of  the  bill,  or  the  defendant's  answer,  than  those  I  have 
referred  to. 

Replications  were  duly  filed,  and  the  cause  came  on  for  hearing 
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before  me  on  the  20th,  21st  and  22nd  days  of  December  last,  when        1890. 
certain  paragraphs  of  the  defendant's  answer,  relied  on  by  the  plain-     McEban 
tiff,  were  put  in  evidence  and  viva  voce  testimony  taken.     The  fur-  ^^ 

ther  hearing  was  adjourned  until  the  25th  March  last,  when  some 
further  viva  voce  evidence  was  taken  and  the  cause  was  argued. 

It  was  contended  for  the  plaintiff,  that  although  the  evidence  dis- 
closed the  fact  that  the  order  given  by  Chapman  to  Belyea  &  Co. 
was  only  by  way  of  security,  yet  the  order  having  been  assigned  by 
Belyea  &  Co.  to  plaintiff,  and  being  on  its  face  absolute,  and  plaintiff 
being  a  purchaser  of  the  order  for  a  valuable  consideration,  and  not 
having  any  notice  of  the  nature  of  the  transaction,  can  hold  it  as  an 
absolute  ti^ansfer  of  the  fund  as  against  Chapman,  and  while  there 
might  be  an  account  as  between  Belyea  &  Co.  and  Chapman,  as 
against  plaintiff,  the  latter  had  no  such  right. 

It  was  further  urged  by  the  plaintiff,  that  the  defendant  having 
accepted  this  order  which  had  been  indorsed  to  the  plaintiff,  and 
which  was  absolute  on  its  face,  and  having  thereby  induced  Jones  to 
alter  his  position,  was  estopped  from  disputing  his  right  to  receive  the 
balance  of  the  fund ;  in  fact,  that  Jones  then  had  a  right  to  look  to 
this  fund  to  recoup  him  the  monies  due  to  him  from  Belyea  &  Co. 

A  question  having  been  raised  on  behalf  of  defendant,  that  Chap- 
man was  a  necessary  party  to  the  suit,  the  plaintiff 's  counsel  argued 
that  he  was  not ;  but  if  he  were,  Belyea  <fe  Co.  ought  also  to  be  parties, 
and  that  all  tjiis  went  to  shew  that  if  Chapman  had  any  claim,  it  was 
the  subject  of  a  cross-bill  to  be  filed  by  him,  or  of  an  inteipleader  bill 
to  be  filed  by  defendant. 

There  were  several  contentions  on  the  part  of  the  defendant,  which 
may  be  summed  up  under  the  following  heads : 

1st.     That  the  order  did  not  amount  to  an  equitable  assignment. 

2nd.  That  the  case  proved  was  a  different  one  from  that  set  out 
in  the  bill ;  the  bill  setting  out  that  the  assignment  to  Belyea  &  Co. 
was  an  absolute  one,  and  that  the  assignment  to  plaintiff  was  absolute, 
whereas  both  were  collateral. 

3rd.  That  estoppel  would  not  arise  where  an  assignment  was 
taken  to  secure  an  antecedent  debt. 

4th.  That  plaintiff,  in  1882,  ought  to  have  notified  Chapman  that 
the  order  in  favor  of  Belyea  &  Co.  had  been  assigned  to  him. 

5th.  That  plaintiff  stood  precisely  in  the  shoes  of  his  assignors, 
Belyea  <b  Co.,  and  could  not  stand  in  a  better  position  than  they  did, 
and  therefore  would  be  bound  by  any  payments  which  Chapman  might 
make  to  Belyea  &  Co.  on  the  debt,  to  secure  which  the  order  was 
given ;  at  all  events  that  any  payments  made  by  Chapman  to  Belyea 
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1890.  &  Co.  before  notice  from  plaintiff  to  Chapman  would  avail  as  against 
MgKean  plaintiff,  and  tbat  Chapman  had  paid  Belyea  ik  Co.  his  indebtedness 
^*  before  he  had  notice  of  the  assignment  to  the  plaintiff. 

6th.  That  Chapman  ought  to  be  made  a  party  to  the  suit ;  and 
that  for  these  reasons  the  bill  ought  to  be  dismissed  with  costs. 

It  would  seem  to  me  the  first  question  to  be  determined  is  whether 
Chapman  is  a  necessary  party  to  the  suit ;  for,  if  he  is,  pixweedings  in 
the  suit  must  stop  until  the  required  steps  are  taken  to  make  him  a 
party.  The  defendant  sets  up  that  Chapman  ought  to  be  a  party, 
because  he  claims  an  interest  in  the  balance  of  the  moneys  which  the 
defendant  holds  in  trust :  in  fact  claims  that  he,  and  not  the  plaintiff, 
is  entitled  to  such  moneys.  I  think  the  I'easonable  answer  to  this 
contention  is,  that  the  plaintiff  sues  here  as  cestui  que  trust  to  procure 
accounts  and  the  balance  of  the  fund  which  he  claims  by  assignment 
from  Chapman ;  and  that  it  does  not  lie  with  the  trustee  to  say  to 
the  plaintiff  that  somebody  else  claims  the  same  balance.  Before  the 
plaintiff  can  succeed  he  must  shew  he  is  cestui  que  trust  and 
as  such  entitled  to  the  balance.  If  he  does  that  the  trustee  cannot 
interpose  by  way  of  defence  in  this  suit,  and  say  somebody  else  is 
cest/ui  que  trust  and  entitled  to  the  money.  If  Chapman  has  any 
rights,  he  can  only  secure  them  by  the  filing  of  a  bill :  he  cannot,  in  my 
opinion,  obtain  them  in  this  suit  by  the  defendant  intervening 
on  his  behalf.  The  defendant  had  by  his  acceptance  of  the  order, 
admitted  the  right  of  Belyea  k  Co.,  and  consequently ^f  the  plain- 
tiff as  their  assignee,  to  the  balance  of  the  trust  moneys,  and  had 
thereby,  virtuaUy  agreed  that,  as  trustee,  when  such  moneya  came 
to  his  hands,  he  would  pay  them  over  to  the  plaintiff.  Can  he  then, 
when  the  time  for  paying  over  arrives,  by  any  reason  of  the  funds 
having  come  to  his  hands,  set  up  as  a  defence  that  another  person 
(Chapman)  claims  the  fund  1  Most  certainly  not.  I  think  in  such  a 
case,  that  is,  finding  two  persons  claiming  the  same  funds,  he  should 
have  filed  an  interpleader  bill,  or  possibly  filed  a  bill  to  administer 
the  trust.  It  appears  to  me,  therefore,  to  be  clear  that  the  defendant 
cannot  set  up  that  Chapman  is  a  necessary  party  to  the  suit. 

Another  question  raised  in  the  case  is,  that  the  order  of  the  28th 
April,  1882,  and  the  letter  of  the  3rd  October,  1882,  did  not  amount 
to  an  equitable  assignment  of  the  balance  of  the  fund. 

I  have  already  disposed  of  this  question  in  the  judgment  which  I 
gave  upon  overruling  the  demurrar  to  the  bill ;  for  I  then  gave  it  as 
my  opinion  that  the  plaintiff  had  shewn  an  equitable  assignment  to 
himself  of  the  balance  of  the  fund ;  and  that  judgment  can  be  looked 
at^  if  necessary,  for  the  reasons  which  led  me  to  come  to  that  conclusion. 
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I  simply  state  here,  that  I  am  of  opinion  that  there  was  a  clear        1890. 
•equitable  assignment  of  the  balance  of  the  fund  to  the  plaintiff.  MgKban 

What  then  is  the  position  of  the  matter  as  appears  from  the  bill  ^* 

and  the  evidence.  It  is  this,  as  I  understand  it :  Chapman  being 
-entitled  to  certain  claims  against  two  Insurance  Comj>anie8,  in  respect 
to  which  actions  were  then  pending,  on  the  28th  February,  1S80,  by  an 
instrument  under  seal,  assigned  these  claims  to  the  defendant  for 
<;ertain  purposes,  which  may  shortly  be  stated  to  be,  to  protect  the 
•defendant  as  his  bail  in  certain  actions  which  had  been  brought 
against  him,  and  also  to  secure  him  for  advances  already  made  to 
-Chapman,  and  for  advances  thereafter  to  be  made  by  the  defendant  to 
■Chapman  or  on  his  account,  with  full  power  to  the  defendant  to  con- 
tinue the  suits  against  the  two  insurance  companies  in  Chapman's 
name,  and  with  the  right  to  receive  the  monies  recovered  in  the  suits, 
■and  to  give  acquittances  and  discharges  therefor. 

The  suits  continued  to  be  prosecuted,  but  were  undecided  on  the 
28th  April,  1882.  Chapman  at  that  date,  being  indebted  to  Belyea 
^  Co.,  by  way  of  securing  them,  gave  them  the  order  upon  defendant 
-of  that  date,  requesting  him  to  hold  to  the  order  of  Belyea  &  Co.  the 
balance  of  the  insurance  monies.  This  order  was  accepted  by  the 
defendant  in  May,  1882 ;  and  Belyea  <fe  Co.  being  indebted  to  the 
plaintiff,  indorsed  such  accepted  order  to  him,  some  time,  as  is  stated 
by  the  plaintiff  in  his  evidence,  in  the  latter  part  of  May,  or  first 
•June,  1882.  On  the  3rd  October,  1882,  Belyea  &  Co.,  in  a  letter  to 
the  plaintiff,  stated  that  they  were  informed  that  the  instrument  was 
not  negotiable  by  indorsement,  not  being  a  bill  of  exchange ;  but 
they  thereby  transferred  to  the  plaintiff  all  their  interest  in  the 
money  mentioned  in  the  order  for  his,  the  plaintiff's  own  use. 

Under  Chapman's  assignment  to  the  defendant  of  28th  February, 
1880,  the  latter  had  the  right  and  full  authority  to  receive  the  whole 
of  the  insurance  monies;  but  Chapman  would  have  a  right  from  time 
to  time  to  give  directions  to  the  defendant,  as  a  trustee,  in  respect  to 
4aiy  balance  of  the  monies  over  and  above  such  as  might  be  required 
to  meet  the  trusts  created  thereunder  for  the  benefit  of  the  defendant. 

If  Chapman  gave  a  direction  for  consideration  to  hold  such  balance 
-for  a  third  party,  and  the  defendant  gave  his  assent  to  such  third 
party  to  hold  such  balance  for  him,  could  Chapman  afterwards,  with- 
out the  consent  of  such  third  party,  revoke  or  alter  his  directions,  and 
could  the  defendant  refills  to  fulfil  his  agreement  by  not  paying  over 
the  balance  to  the  party  to  whom  he  had  assented  to  pay  itf  I  think 
not.  And  is  not  that  the  very  case  here,  the  written  order  and  the 
"written  acceptance  being  the  most  complete  evidence  of  the  direction 
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1890.        of  Chapman  and  of  the  assent  of  the  defendant  complying  with  such 
McKeak     direction  ?    Chapman  was  only  cestui  que  trust  as  to  the  balance  of 
^'  such  monies,  and  by  the  order  of  the  28th  April,  1882,  he  made  BeU 

yea  k  Co.  cestui  que  trust  in  his  stead.  The  fact  that  the  order  was 
only  given  to  Belyea  <fe  Co.  by  way  of  security,  was  not  stated  on  its^ 
face,  nor  was  that  fact,  prior  to  the  time  of  the  order  coming  into  the 
plain tiifs  hands,  nor  indeed  until  long  afterwards,  communicated  to 
the  defendant  The  plaintiff  denied  that  he  had  any  knowledge  of 
that  fact  at  the  time  he  took  the  order,  and  denies  indeed  any  know- 
ledge of  the  fact  at  any  time  prior  to  the  filing  of  this  bill. 

Then  what  is  the  position  of  the  plaintifi  who,  bona  fide,  for  a  valu- 
able consideration,  and  without  notice  of  *the  fact  just  alluded  to,  took 
from  Belyea  &  Co.  the  order  of  the  28th  April,  1882,  they  indorsing, 
it  and  subsequently  confirming  the  transaction,  and  giving  further 
Insurance  by  their  letter  to  him  of  the  3rd  October,  1882  1 

When  the  defendant  accepted  the  order,  which  was  absolute  on  its- 
face,  he  undertook  to  hold  the  monies  for  Belyea  A  Co.  As  they 
were  cognizant  of  the  fact  that  it  was  only  collateral,  I  aui  not  pre- 
pared to  say  that  the  defendant  would  be  absolutely  bound  to  pay 
them  if  it  could  be  shewn  that  the  security  had  been  satisfied;  but 
when  such  order  was  passed  over  to  the  plaintiff  without  notice,  bona 
fide  and  for  a  valuable  consideration,  the  case  is  an  entirely  different 
one. 

I  have  not  overlooked,  indeed  I  have  fully  considered,  the  authorities- 
which  were  cited  at  the  argument  to  shew  that  an  assignee  of  a 
chose  in  action  takes  subject  to  all  equities;  but  this  case  is,  I  think, 
distinguishable.  Besides,  there  is  a  class  of  cases  which  shew  thai 
there  may  be  a  release  of  equities  in  such  cases,  and  such  release 
may  be  either  express  or  by  implication. 

It  would  appear  to  me  that  when  Chapman  gave  this  order,  absolute 
on  its  face,  and  directed  the  monies  to  be  held  to  the  order  of  Belyea 
&  Co.,  and  gave  it  an  assignable  character  by  using  the  words, 
"  Please  hold  to  the  order  of  Belyea  &  Co.,"  he  in  effect  said  to  any 
person  who  might  (at  all  events  without  notice,  bona  fide,  and  for  a 
valuable  consideration)  become  assignee  of  Belyea  &  Co.'s  right  to  the 
monies  which  might  become  payable  under  such  order,  "  Yon  have  an 
absolute  right  to  receive  these  monies."  Not  a  right,  as  contended  for 
by  the  defendant's  counsel,  which  might  be  defeated  and  rendered 
nugatory  by  reason  of  a  collateral  understanding  or  agreement 
between  Chapman  and  Belyea  &  Co.  wholly  unknown  to  the  person 
who  had  for  a  valuable  consideration  beoorae  the  purchaser  of  the^ 
right  to  the  fund. 
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Whei*6  documents  of  such  a  desciiption  as  the  one  in  the  present        1890. 
<oase  can  be  set  afloat  in  a  mercantile  community,  it  would  be  danger-     McKkait 
ous  to  extend  to  it  the  doctrine  that  the  assignee  takes  subject  to  all       ^  ^* 
equities.     Besides,  in  the  present  case,  admitting  for  the  sake  of  the 
■argument  that   Chapman  has  an  equity,  is  not  his  equity   against 
Belyea  db  Co.  and  not  against  Jones?     Has  not  the  plaintiff  an  equity 
also,  and  that  too  against  Chapman,    who  gave  to   Belyea  k  Co.  an 
order  calculated  to  deceive  a  bona  fide  purchaser  without  notice.     It 
would  seem  to  me  that  he  has :  and  under  such  circumstances  the 
plaintiff's  equity  as  against  Chapman  should  prevail,  leaving  Chap- 
man to  deal  with  Belyea  k  Co. 

I  therefor  agree  with  the  contention  of  the  plaintiffs  counsel  that 
tha  plaintiff  can,  as  against  Chapman,  hold  this  order  to  be  an 
-absolute  transfer  of  the  fund. 

But  supposing  this  view  of  the  case  cannot  be  supported,  how 
stands  the  matter  between  the  defendant  and  the  plaintiff  %  Can 
the  defendant,  after  having  entered  into  a  written  agreement,  by  his 
acceptance  of  the  order  to  hold  to  the  order  of  Belyea  k  Co.  all  the 
balance  of  the  insurance  monies,  turn  round  and  say  to  the  plaintiff, 
who  was  the  howa,  fide  purchaser  of  this  order,  that  the  order  was 
only  given  by  way  of  collateral  security  and  he  would  not  account  to 
the  plaintiff  for  the  monies  1  In  my  opinion  he  cannot  do  any  such 
thing.  Having  undertaken  as  he  did  to  hold  these  monies,  he  must 
account  to  the  plaintiff  for  them.  If  Chapman  has  any  claim  to 
the  fund  under  his  agreement  with  Belyea  &  Co.  (and  from  the 
evidence  I  am  of  opinion  that  his  indebtedness  to  Belyea  k  Co. 
very  largely  exceeds  anything  that  the  plaintiff  can  receive  under 
the  order)  it  cannot,  as  I  have  already  stated,  be  set  up  by  the 
defendant  as  a  defence  to  this  suit. 

Again,  there  is  another  view  to  take,  assuming  that  the  collateral 
nature  of  the  transaction  can  be  enquired  into  in  this  suit  without 
making  Chapman,  and  if  Chapman,  Belyea  k  Co.,  also  parties ;  and 
I  assume  that  it  may  if  the  plaintiff  so  desired.  I  have  come  to  the 
conclusion  as  I  have  just  above  intimated,  that  from  the  evidence 
before  me,  (and  both  Belyea  and  Chapman  were  examined  at  the 
hearing).  Chapman  is  still  indebted  to  Belyea  <&  Co.  in  an  amount 
far  beyond  the  amount  of  the  judgment  recovered  by  Chapman 
against  the  Providence  Washington  Insurance  Company:  and  this  is 
all  that  is  necessary  to  establish  the  plaintiff's  claim  in  this  suit,  upon 
the  supposition  that  he  is  bound  by  the  collateral  nature  of  the 
transaction  between  Chapman  and  Belyea  k  Co. 

Again,  another  strong  point  was  made,  as  I  think,  by  the  counsel 
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for  the  plaintiff,  and  that  is,  that  Chapman  by  signing  such  an  oider, 
McKsAX  and  the  defendant  by  accepting  it,  and  its  being  endorsed  to  the 
JoNss  pl*"itiff  by  Belyea  k  Co.,  he  was  thereby  induced  to  alter  his- 
position  as  regards  his  debtors,  Belyea  k  Co. ;  and  that  Chapman  and 
defendant  having  acted  so  as  to  induce  him  to  take  the  order,  are 
estopped  from  saying  there  is  nothing  due  from  Chapman  to  Belyea  <k 
Co.  It  is  enough  for  me  to  say  that  I  state  the  point,  so  that  the- 
plaintiff  may  have  the  benefit  of  whatever  weight  may  attach  to  it,, 
although  I  do  not  base  my  judgment  upon  it. 

The  objection  taken  by  the  counsel  for  the  defendant,  that  the  case- 
proved  was  a  different  one  from  that  set  out  in  the  bill,  is,  I  think, 
not  quite  supported  by  the  facts.  The  plain^  when  his  bill  was 
framed,  had  no  knowledge  that  the  assignment  to  Belyea  k  Co.  was- 
other  than  an  absolute  assignment ;  and  although  the  evidence  shewed 
it  to  be  only  collateral,  I  have  already  intimated  my  opinion  that 
as  between  himself  and  the  defendant,  he  had  a  right  to  treat  it  as 
absolute,  or  if  it  could  not  be  so  treated,  then  the  defendant's  accep- 
tance was  an  agreement  on  his  part  to  hold  the  balance  of  the  fund 
to  the  order  of  Belyea  k  Co. ;  and  they,  by  their  assignment  to  the- 
plaintiff,  the  last  of  May  or  the  Ist  June,  1882,  confirmed  by  their 
letter  of  the  3rd  October,  assigned  to  the  plaintiff:  and  thus  the- 
defendant  was  bound  to  hold  the  balance  of  the  fund  for  the  plaintiff, 
and  the  statement  therefore  becomes  immaterial ;  but  if  in  any  way 
material,  the  plaintiff  would  be  allowed  leave  to  amend  his  bill  an^ 
place  his  case  on  the  record  to  meet  the  objection.  It  would  not  be 
ground  for  dismissing  the  bilL 

As  to  the  other  portion  of  this  objection,  viz. :  That  the  plaintiffs 
had  set  forth  in  the  bill  that  the  assignment  to  himself  was  absolute. 
I  cannot  find  that  the  plaintiff  has  stated  in  his  bill  other  than  the 
facts  in  regard  to  the  assignment  to  himself ;  that  is,  the  order  and 
letter,  and  I  am  of  opinion  it  was  not  necessary  for  him  to  state  that 
the  assignment  to  himself  was  only  collateral,  as  no  right  of  any 
person  is  affected  by  reas<m  of  the  transfer  from  Belyea  k  Ca  to 
him;  being  collateral,  however,  if  counsel  for  plaintiff  think  it 
material,  which  I  do  not,  the  bill  can  be  amended  in  that  particular. 

I  think  I  may  dispose  of  all  the  other  objections  taken  by  the- 
defendant's  counsel  which  I  have  not  already  noticed,  by  stating  that 
I  do  not  think  the  plaintiff  was  bound  to  give  Chapman  notice  that 
the  order  had  been  assigned  to  him.  If  the  plaintiff  had  been 
informed  of  the  nature  of  the  transaction  between  Chapman  and 
Belyea  &»  Ca  when  he  took  the  order,  there  might  have  been  some 
shew  of  reason  why  he  should  give  Chapman  notice,  but  taking  an. 
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order  absolute  on  its  face,  so  far  as  relates  to  Chapman,  there  is  no        ^S^- 
pretence  in  my  opinion  for  urging  that  there  was  any  circumstance,     McKban 
however  slight,  which  should  liave  led  plaintiff  to  notify  Chapman      j^™ 
that  he  held  the  order. 

If,  however,  the  plaintiff  was  bound  to  give  notice  to  Chapman,  and 
for  want  of  it  is  bound  by  any  payments  Chapman  might  have  made 
Belyea  &  Co.  after  the  date  of  the  order,  not  knowing  that  the  plain- 
tiff was  the  holder  of  it.  Chapman  has  not  been  injured ;  for  as  I 
have  already  stated,  the  evidence  abundantly  satisfies  me  that  the 
amount  still  remiiining  due  by  Chapman  to  Belyea  A  Co.  far  exceeds 
any  balance  of  the  trust  fund. 

There  were  some  portions  of  the  evidence  that  it  was  my  in- 
tention to  have  referred  to;  such  as  some  of  the  coiTespondence 
between  the  parties,  and  between  the  solicitors,  and  the  conversation 
between  Mr.  McLean,  one  of  the  solicitors  for  the  plaintiff,  and  the 
defendant,  some  of  which  are  very  important,  particularly  that 
defendant  when  spoken  to  in  February,  1885,  by  McKean,  on  behalf 
of  plaintiff,  appeared  to  recognize  plaintiff  as  the  assignee  of  the 
order,  and  in  referring  to  the  claims  upon  the  fund  he  never  mentioned 
Chapman  as  having  a  claim,  but  spoke  of  the  Thomson  and  Butt 
claims,  and  Mr.  Straton's  costs :  but  as  I  do  not  desire  to  delay  the 
judgment,  I  will  at  an  early  date  collate  such  evidence  and  append  it 
to  this  judgment,  to  be  taken  and  read  as  part  thereof. 

At  the  argument  it  was  conceded  by  the  counsel  for  the  plaintiff 
that  there  was  no  objection  to  the  deduction  from  the  trust  fund  of 
the  claims  of  the  defendant,  of  the  executors  of  the  late  Samuel  B. 
Thomson,  and  of  one  Butt;  and  although  the  amounts  were  not 
stated  nor  any  evidence  offered  in  respect  to  them,  counsel  both  for 
plaintiff  and  defendant  appeared  to  be  agreed  as  to  what  they  were. 

This  leaves  me  then  but  to  say  that  I  think  the  plaintiff  is  entitled 
to  an  account,  according  to  the  prayer  of  his  bill,  of  the  claims  and 
charges  on  the  said  fund  prior  to  the  claim  of  the  plaintiff;  and 
that  such  amount  of  the  fund  as  may  be  found  in  the  hands  of  tho 
defendant  after  payment  of  such  prior  claims,  be  paid  by  the  defend- 
ant to  the  plaintiff;  and  the  decree  will  be  accordingly. 

As  part  of  the  decree,  a  reference  will  go  to  one  of  the  B^ferees  of 
the  Court  to  ascertain  and  inquire  — 

Ist.  The  amount  of  trust  funds  received  by  the  defendant,  or 
which,  but  for  his  neglect  or  default,  ought  to  have  been  received  by 
him  under  the  trust  deed  of  the  28th  Febniary,  1880. 

2nd.     When  such  trust  funds,  if  received,  were  received,  and  if  not,. 
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or  any  part  thereof  not  received,  when  the  same  were  due  and  pay- 
able, and  might  have  been  received  by  the  defendant  had  he  used 
reasonable  diligence  in  collecting  the  same. 

3rd.  If  the  defendant  has  received  any  trust  funds,  where  the 
same  have  been  deposited,  and  what  interest  has  been  received  for  the 
same,  or  if  used  by  the  defendant,  or  with  his  consent,  what  interest 
should  be  allowed  for  the  same. 

4th.  An  account  of  the  claims  and  charges  on  the  said  trust  fund, 
prior  to  the  claim  of  the  plaintiff,  the  claim  of  the  plaintiff  arising  at 
the  date  of  the  acceptance  by  the  defendant  (sometime  in  May,  1882) 
of  the  order  of  the  28th  February,  1882,  set  out  in  the  second  para- 
graph of  the  plaintiff's  bill. 

And  I  do  further  direct,  that  the  injunction  order  in  this  cause  be 
continued  until  further  order  of  the  Court  be  made  in  reference 
thereto.  And  I  reserve  further  directions,  and  the  question  of  costs 
until  after  the  Referee  shall  have  made  his  report 

When  I  delivered  judgment  on  the  hearing  in  this  case  I  stated 
that  I  reserved  the  right  to  supplement  what  I  had  written  by  a 
reference  to  some  portions  of  the  evidence,  and  this  I  now  do. 

The  plaintiff  on  his  examination  stated  that  he  never  received  any 
notice,  nor  did  he,  up  to  the  time  of  the  commencement  of  this  suit, 
hear  that  Chapn^an  had  a  claim  in  any  way  to  the  ffund,  and  he  most 
positively  asserts  that  neither  the  defendant  nor  Straton,  his  solicitor, 
ever  notified  him  that  Chapman  had  made  even  any  claim  to  the  fund, 
nor  was  he,  up  to  that  time,  aware  that  Chapman  disputed  Belyea's 
account 

The  plaintiff  further  stated  in  his  evidence,  that  while  he  had  heard 
of  the  prior  claim  of  the  Thomson  estate,  he  was  not,  until  after  Jane, 
1885,  informed  that  Chapman  claimed  not  to  owe  Belyea. 

Mr.  McLean,  one  of  the  solicitors  for  the  plaintiff,  in  his  evidence 
refers  to  conversations  he  had  with  the  defendant  and  with  Mr.  Straton 
in  Februaiy,  1885.  In  the  conversations  with  the  defendant,  Mr. 
McLean  states  that  while  certain  claims  against  the  fund  were 
mentioned,  viz.,  the  Butt  and  Thomson  estate  claims,  and  the  claim  of 
Mr.  Straton  for  costs,  not  one  word  was  then  said  by  the  defendant 
about  any  claim  of  Chapman.  Mr.  McLean  states  that  to  the  best 
of  his  recollection,  the  first  occasion  on  which  it  was  alleged  that 
Chapman  had  a  claim,  was  when  the  application  was  made  to  dissolve 
the  injunction,  when  Mr.  Straton  mentioned  in  a  conversational  way 
that  Chapman  did  not  owe  Belyea  «fe  Co.  anything. 

The  defendant  in  his  evidence  states  on  the  contrary  that  he  did,  in 
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February,  1885,  at  the  first  interview  with  Mr.  McLean,  inform  him        1890. 
that  Chapman  had  told  him  (McKean)  that  he  was  not  due  anything     McKean 
to  Bclyea  &  Co.  In  addition  to  that,  the  defendant  says  he  told  McLean       ^  ^* 
that  Butt  had  a  claim  on  the  fund,  and  the  Thomson  estate,  and  also 
the  firms  of  Carvill  <k  McKean  and  Francis  Carvill  &  Son,  and  that  he 
(defendant)  had  understood  from  Chapman  that  Belyea  &  Co.  had  no 
-claim  upon  the  fund. 

On  crossrexamination,  the  defendant  stated  that  it  was  in  1883  or 
1884,  that  Chapman  told  him  that  he  had  paid  off  Belyea  &  Co.  and 
was  not  indebted  to  them. 

Chapman  gave  an  account  of  his  dealings  with  Belyea  &  Co.,  and 
•claimed  that  not  only  had  he  paid  them  all^his  indebtedness,  but  that 
they  owed  him  a  thousand  pounds. 

He  further  stated  that  he  demanded  the  order  back  from  the 
Belyeas,  and  that  old  Mr.  Belyea  told  him  that  the  plaintiff  had  it, 
And  he  would  write  him  to  give  it  up  to  him  (Chapman),  and  that 
this  was  sometime  during  the  year  1883.  That  he  afterwards  saw 
the  plaintiff  in  his  own  office  in  St.  John,  and  told  him  that  Belyea 
had  told  him  in  Liverpool  to  call  upon  him  (Jones)  and  get  the  order, 
to  which  Jones  replied  that  he  had  not  heard  from  Belyea  to  that 
•effect,  but  he  would  write  them  and  let  him  know  about  it. 
However,  he  (Chapman)  never  got  the  order. 

Chapman  also  stated  that  he  had  directed  the  defendant  not  to  pay 
Jones  a  cent.  Also,  that  although  he  claimed  that  the  Belyeas 
Lad  been  paid  off,  he  and  they  had  never  had  a  settlement. 

Mr.  George  A.  Belyea,  in  his  evidence,  states  what  took  place 
when  Chapman  gave  the  order  upon  the  defendant,  and  says  Chap- 
man never  claimed  that  he  had  paid  off  his  indebtedness  to  Belyea 
-&  Co. ;  that  it  was  absolutely  untrue  that  they  were  indebted  to  him, 
but  on  the  contrary,  that  Chapman  was  indebted  to  them  all  the  way 
through ;  and  he  stated  the  amount  to  be  £3577  6  5  stg.,  exclusive  of 
interest 

It  appears  to  me,  from  the  evidence,  that  the  alleged  claim  of 
Chapman  was  not  brought  to  the  notice  of  the  plaintiff  or  of  Mr. 
McLean,  until  plaintiff  had  either  instituted,  or  was  about  to  institute 
this  suit,  and  that  such  allied  claim  was  not  put  forward  in  the  first 
instance  as  one  of  the  claims  which  was  entitled  to  priority  in  pay- 
ment, to  the  claim  of  the  plaintiff  under  the  order;  those  being  confined 
to  the  Butt  claim,  that  of  the  Thomson  estate,  and  the  claim  of  Mr. 
£traton  for  costs. 

Mr.  McLean  does  not  say  in  his  evidence  that  the  claims  of  Carvill, 
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1890.        McKean  k  Go.  and  Francis  OaiTill  &  Son  were  mentioned  by  defend* 
'  McKean     ant  to  him,  but  the  defendant  says  he  did  menti  m  them.     This  may 
^'  be  accounted  for  from  the  fact  that  the  claims  of  Carvil],  McKean  ds 

Co.  and  Francis  Carvill  <&  Son  appear  on  the  face  of  the  order,and  by 
its  express  terms  are  claims  in  priority  to  that  of  the  plaintiff;  while 
the  Butt  and  other  claims  I  have  named,  are  of  a  different  character, 
and  do  not  appear  on  the  face  of  the  order,  and  Mr.  McLean's  enquiry 
would  appear  to  be  directed  so  as  to  ascertain  what  the  claims,  other 
than  those  mentioned  in  the  order,  really  were. 

Again,  it  does  seem  strange  that  the  defendant,  if  he  thought 
Chapman  was  entitled  to  the  balance,  should  have  named  to  McLean 
several  claims  upon  the.  fund  prior  to  the  claim  of  the  defendant.' 

If  defendant,  from  conversation  with  Chapman  in  1883  or  1884^ 
knew  that  the  latter  then  claimed  that  Belyea  &  Co.  had  been  paid 
off  by  him,  and  that  the  plaintiff  had  no  claim,  why  did  he  profess  to 
talk  to  McLean  about  the  claims  prior  to  plaintiffs,  upon  the  fund  ? 

The  not  unreasonable  inference  to  be  drawn  from  his  conversation 
with  McLean  is,  that  he  considered  that  plaintiff  had  a  claim,  which 
the  plaintiff  could  not  have  if  Chapman  was  entitled  to  the  balance  ; 
and  this  would  go  far  to  support  Mr.  McLean's  evidence  that  nothing 
was  said  by  defendant  in  February,  1885,  about  Chapman  having 
any  claim. 

1  thought,  upon  consideration  of  the  whole  of  the  evidence,  that 
the'  account  of  matters  given  by  the  plaintiff  and  Mr  McLean  looked 
the  most  reasonable  ;  and  therefore  whatever  effect  that  would  havoi 
that  the  plaintiffs  case  should  have  the  benefit  of  my  view  in  thia 
respect. 

Tb^  judgment  delivered  by  His  Honor  Mn  Justice  Fn^er  on 
•the  demurrer  and  referred  to  above  (ante  p.  346)  was  as  follows  t 
.  It  was  contend^  on  the  part  of  the  defendant  at  .the  argument 
of  the  demurrer,  that  the  paper  writing  held  by  the  plaintiff  did 
jiot  amount  to  an  equitable  assignment;  and  that  the  assignment 
of  the  policies  to  the  defendant  was  an  absolute  assignment,  and 
'the  assignor  could  not  after  that  do  anything  but  make  Sr 
disposition  of  the  money  after  it  was  collected ;  he  could  not 
assign,  because  an  assignment  must  be  of  something  in  esse,  and 
that  the  order  in  favor  of  Belyea  &  Co.  was  a  mere  order  to 
pay  money,  and  would  not  be  available  unless  it  were  shown  that 
the  money  came  into  the  hands  of  the  defendant.  It  was  also 
'urinred  that  as  the  assignment!  to  tlie  defendant  was  of  the  two 
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policies,  and  he  was  authorised  to  continue  the  suits  tojudg-       1890* 
nent^  the  plaintiff  had  no  right  to  step  in  until  judgment  was    McKsak 
reached  in  the  action  on  the  other  policy,  unless,  at  all  events,     joku.  « 
he  offered  to  pay  the  defendant  all  his  claims. 

This  raises  the  question,  what  is  the  effect  of  the  order  or 
paper  given  by  Chapman  to  Belyea  &  Co.?  Did  it,  or  did  it  not, 
amount  to  an  equitable  assignment  of  Chapman's  interest 
in  the  insurance  moni&s  ?  I  think  that  the  assignment  made  by 
Chapman  to  the  defendant  was  only  by  way  of  .security. 
Chapman  could  at  any  time,  by  putting  in  new  ba,il  in  the 
snitH  in  which  the  defendant  became  bail,  and  thus  relieving 
McEean.from  his  liabitity  as  bail,  and  by  paying  to  him  the 
Ironies  otherwise  secured  by  the  assignment,  have  claimed  a  re- 
i^ignment  or  release  from  McEean  of  any  interest  transferred 
to  him  in  the  polities.  If  so,  he.  Chapman,  had,  notwithstand- 
ing the  assignment,  an  interest  left  in  himself;  in  other  words,: 
an  equity  of  redemption,  and  this  he  might  assign  to  any  other 
person. 

The  paper  under  date  the  28th  April,  1882,  and  signed  by 
Chapman,  directed  the  defendant  to  hold  to  the  order  of. 
Messrs.  Belyefk  &  Co.  any  balance  that  remained  of  the  insur- 
ance monies  pro  '*  Pretty  Jemima"  over  and  above  the  amounts 
secured  by  the  assignment  to  the  defendant.  That  of  itself — 
these  words  alone — ^I  think,  amount  to  an  assignment.  But  the 
Unguage  of  the  paper  goes  further  and  makes  a  request  upon 
defendant  to  hold  to  the  order  of  Messrs.  Belyea  &  Co.,  adding, 
to  whom  I  have  assigned  it,  any  balance,  &c.  Chapman  thus 
admits  in  words,  on  the  face  of  the  paper,  that  he  has  assigned 
t9«  Belyea  &  Co.  the  balance  of  these  insurance  monies.  What 
singer  language  could  be  required  to  make  an  assignment,  I 
cAn  scarcely  conceive.  When  informed  of  and  shewn  this  . 
p^per,  thfe  defendant  wrote  his  name  across  it,  and  thus  in  the 
v«iy  sttnoDge^t  possible  way  gave  his  assent  to  the  directions  of  , 
his  assignor,  Chapman,  and  agreed  to  hold  the  balance  of  the 
insurance  monies  ^  mentioned  in  the  paper  for  Belyea  &  Co. 
Furtherji'it  oa  statied  in  the  eleventh  paragraph  of  the  bill  that 
tlie  def6ndatit;,^on  ih*.21th*  February,  1885,  when  handed  copies 
of  the  assilpto^ntr  by  Chapman  to  Belyea  &  Co.  and  from 
Belyea  &  Co.,!  to  the  plaintiff,  said  he  thought  the  amount  of 
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1890.  the  judgment  against  the  Providence  Washington  Insurance 
McKsAN  Company  had  not  been  paid,  but  that  when  it  was  received  he 
JoN«s.  would  hold  the  amount  thereof  until  the  plaintifi  had  an 
opportunity  of  satisfying  himself  as  to  the  correctness  of  prior 
claims,  or  until  the  plaintiff  could  bring  a  suit  to  have  the 
rights  of  the  parties  determined;  although  on  the  27ih 
February,  1885,  he  declined  to  become  bound  by  his  promise 
to  hold  the  money  until  a  suit  could  be  brought  or  the  claims 
examined.  There  was  thus  a  clear  recognition  on  the  part  of  the 
defendant,  of  the  plaintiff's  right  to  receive  any  balance  of  the 
insurance  monies,  if  there  was  any  balance  over  and  above  the 
claims  thereto  in  preference  to  the  claim  of  the  plaintiff.  It  was 
urged  on  the  part  of  the  defendant,  that  even  if  the  plaintiff 
had  an  equitable  assignment  of  the  fund,  to  make  it  complete* 
notice  of  it  should  be  given  to  the  debtor  in  this  cause,  the 
Providence  Washington  Insurance  Company.  I  do  not  see,  as 
between  the  parties  to  this  suit,  why  any  such  notice  was 
necessary;  but  in  fact  such  notice  was  given,  for  in  the  tenth 
paragraph  of  the  bill  it  is  stated  that  on  the  24th  February, 
1885,  the  plaintiff  telegraphed  to  the  Company  as  follows : 

"  I  hold  assignment  of  insurance  from  Chapman  on  '  Pretty 
Jemima,*  second  to  assignment  to  McKean ;  hereby  notify  you 
not  to  pay  insurance  to  any  person  but  me  or  McKean.  Will 
forward  copies  assignment  first  mail."  And  in  consequence  of 
this  notification  from  the  plaintiff*,  the  company  filed  their  bill 
of  interpleader  against  Chapman,  McKean,  Straton,  Butt  and 
the  plaintiff. 

Again,  it  was  contended  that  the  plaintiff  had  no  right  to 
institute  this  suit  without  offering  to  pay  the  defendant's  claims: 
but  I  cannot  see  any  force  in  this.  The  plaintiff  had  a  right  to 
receive  a  statement  from  the  defendant  of  the  amount  he  claimed 
under  his  assignment  from  Chapman,  and  although  it  is  stated 
in  the  bill  that  Mr.  Justice  King,  in  disposing  of  the  interpleader 
proceedings,  recommended  the  defendant  to  furnish  such  state* 
ment,  and  although  the  plaintiff  repeatedly  applied  to  the 
defendant  for  it,  no  statement  was  ever  furnished  to  him. 

Another  objection  to  the  plaintiff 's  bill  was,  that  as  the 
assignment  by  Chapman  to  the  defendant  included  the  two 
policies,  and  judgment  had  only  been   recovered  on  one  of 
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them,   the  defendant    had    a    right    to   say   he  wished  the       ^89(>. 
other  to  go  on,  and  that  until  that  suit  was  determined  the    McKean 
plaintiff  could  not  call  for  a  discovery.     Being  of  opinion  that     jokW. 
the  plaintiff  is  the  equitable  assignee  of  the  monies  arising 
from  both  policies,  subject  of  course  to  the  priority  of  the 
defendant^  I  think  he  had  a  right  at  any  time  to  ask  the 
defendant  for  a  statement  of  his  claims  under  the  assignment 
to  him  of  the  28th  February,  1880.    Among  the  priorities  is 
stated  to  be  the  claim  of  Butt ;  but  I  do  not  notice  it,  because 
at  the  aifpiment  it  was  conceded  that  to  whatever  extent  it 
existed,  it  would  not  make  any  difference  in  determining  the 
question  of  the  present  demurrer. 

Then,  as  to  the  ground  of  demurrer,  that  Chapman  is  a 
necessary  party  to  the  suit :  it  would  appear  by  the  allegations 
in  the  2nd  paragraph  of  the  bill,  that  in  consideration  of  cer- 
tain money  due  and  owing  by  him  to  Belj^ea  &  Co.,  he  assigned 
and  transferred  to  them  the  balance  of  the  insurance  monies 
over  and  above  the  defendant's  claim  thereto.  This  assignment 
is  not  stated  to  be  by  way  of  security,  but  appears  to  be  an 
absolute  assignment,  in  consideration  of  an  indebtedness  from 
Chapman  to  Belyea.  In  the  absence  of  any  statement  to  shew 
that  Chapman  had  made  this  assignment  to  Belyea  &  Co.  by 
way  of  security,  I  see  nothing  which  would  require  the  plain- 
tiff to  make  Chapman  a  party  to  the  suit. 

I  am  therefore  of  opinion,  that  the  demurrer  to  the  plaintiff's 
bill  must  be  over-ruled  with  costs ;  but  with  liberty  to  the 
defendant  to  apply  to  the  Court  for  time  to  answer,  according 
to  the  ordinary  practice  in  that  respect. 

October  9,  11, 1889.  Blair,  A.  (?.,  in  support  of  the  appeal. 
Under  the  evidence  in  this  case,  the  order,  although  absolute 
on  its  face,  was  given  and  received  as  a  collateral  security  for 
money  Chapman  then  owed,  or  might  thereafter  owe  Belyea  & 
Co.,  and  that  being  so,  the  order  was  subject  to  any  existing 
equities.  The  writing  of  the  name  across  the  face  of  the  order 
by  McKean  does  not  import  a  promise  to  pay,  and  is  not  a 
contract  enforceable  against  him  irrespective  of  the  equities. 
It  is  true  McKean  speaks  of  having  accepted  the  order;  but  he 
did  not  say  he  would  pay  the  amount.    His  use  of  the  word 
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_^" accepted"  as  describing  his  act,  does  not  impart  to  the  act 
McEjban  any  different  meaning  than  it  would  bear  if  he  had  written  his 
Jones.  na^ixie,  and  said  nothing.  As  a  non-negotiable  paper,  not  being 
capable  of  acceptance  as  a  bill  of  exchange,  with  the  incidents 
which  attach  to  such  an  acceptance,  the  Court  must  treat  the  act 
as  nothing  more  than  an  acknowledgment  that  he  had  received 
notice  of  it.  There  was  clearly  not  an  express  promise  to  pay; 
and  an  implied  promise  will  not  arise  from  the  act  Making  a 
non -negotiable  instrument  payable  to  order  will  not  change  itm 
character,  as  it  is  not  competent  to  a  party  to  create  a  trans*- 
ferable  right  of  action  on  a  contract,  by  his  own  act.  The  posi«» 
tion  of  Belyea  &  Co.  was  nothing  more,  therefore,  than  that  of 
an  equitable  assignee  of  Chapman's  interest  in  the  fund,  and 
the  assignment  to  Jones  being  admittedly  also  by  way  of  secu^ 
rity,  is  only  an  equitable  assignment  of  Belyea  &  Co/s  equitable 
interest  in  the  fund,  and  is  subject  to  all  the  equities  which 
would  attach  to  the  order  if  still  in  the  hands  of  Belyea  &  Co. 
The  only  right  which  Jones  would  thereby  acquire  would  be 
to  file  a  bill  against  McEean  claiming  an  equitable  assignment 
of  the  chose  in  action,  and  having  made  Chapman  a  party,  aiid» 
perhaps,  Belyea  &  Co ,  or  their  assignees  in  bankruptcy  as  well, 
ask  for  an  account  and  payment  out  of  the  balance  of  the  fund 
of  the  amount  still  due  by  Chapman  to  Belyea  &  Co.  2  White 
and  Tudor  Leading  Cases,  849, 850,  879, 880;  Mangles  v.  Dixon 
(1);  Stocks  V.  Dobson  (2);  In  re  Tickener  (3);  Norrish  v.  Mar^ 
shall  (4).  Even  the  assignee  of  a  bond  must  take  it  subject  to 
all  equities,  and  yet  a  bond  is  a  positive  and  absolute  contract  ^ 
Coles  v.  JoTies  (5) ;  Turton  v.  Benson  (6).  If  this  view  of  the 
relative  rights  and  position  of  the  parties  is  correct,  it  follows 
that  Chapman  should  have  been  a  party  to  the  suit.  It  is  the 
duty  of  the  Court  to  make  a  complete  decree,  and  have  all 
parties  before  it  Story's  Eq.  Jurisp.,  sees.  186,  193,  199,  218 
and  219 ;  Polk  v.  ClxTiton  (7) ;  Hobart  v.  Abbot  (8) ;  CalwrUy 
v.  Plvdp  (9) ;  McGown  v.  Yerks  (10) ;  Adams  v.  St  Ledger 
(11);  CouH  V.  Jeffery  (12);  Wood  v.  WiUiams  (13);  Osbaum  v. 
Fallows  (14) ;  Malin  v.  Mali/n,  (15) ;  Fish  v.  Hotdand  (16), 

(1)  8  H.  L.  Caa.  702.  (7^  12  Vet.  62.  (IS)  4  Madd.  180. 

(2)  4  DoG.,  M.  A  G.  IL  (8)  2  Pr.  Wins.  MS.  (14)  1  KoM.*  M.  74L 

(5)  85  fieav.  317.  (9) «  Madd.  282.  (15)  2  Johiia.  288. 
(4)  6  Madd  475.  (10)  6  Johns.  460.                      (10)  1  Plaig*  «i 

(6)  2  Vera.  692.  (11)  1  B.  A  a  18L 
(0)  2  Vera.  704.  (12)  1  Sim.  &  &  106. 
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That  a  cross  bill  is  not  necessary,  see  Aylife  v.  Murray  (1),       ^S^* 
and  Jones  v,  FarreU  (i).    That  an  interpleader  bill  is  not  a    McKkan 
proper  remedy,  appears  by  Daniel's  Ch.  Pr.  1560,  1661  and      jonm. 
1667:  BedeUv.  Hoffman  (9).    As  to  the  eflTect  of  the  judg- 
ment on  the  demurrer  to  the  bill :     Although  that  judgment 
decided  that  Chapman  was  not  a  necessary  party,  and  it  was 
not  appealed  from,  the  plaintiff  is  not  precluded  from  raising 
the  question  on  the  hearing.  It  is  the  duty  of  the  Court  to  see, 
before  it  makes  a  decree,  that  it  has  all  the  proper  parties  be- 
fore it;  and  although  the  parties  had  never  raised  the  question, 
the  Court  will  do  so  of  its  own  motion  when  it  appears  parties 
are  absent  who  should  be  before  the  Court.    Besides,  this  is  am 
objection  that  may  be  taken  for  the  first  time  at  the  hearing 
even  of  an  appeal.    1  Dan.  Ch.  Pr.  287,  292.    [Tuck,  J.,  refers 
to  In  re  Central  Banic  of  Canada  (4)]. 

Weldon,  Q,  C,  and  E.  McLeod,  Q.  G,  contra.  For  the  pur- 
r  poses  of  the  assignment,  there  is  no  necessity  for  the  notice  to 
the  debtor  or  trustee.  The  object  of  the  notice  is  to  prevent 
equities  arising  between  the  debtor  or  trustee,  and  the  original 
creditor  or  assignor.  The  assignment  is  complete  without  the 
notice.  Lewin  on  Trusts,  721.  Hero,  McKean  became  clothed 
with  a  trust  by  the  assignment  from  Chapman  in  favor  of 
himself  and  other  parties,  and  subsequently  a  resulting  trust 
to  himself.  This  resulting  trust  could  be  assigned,  and  so,  in 
fact,  Chapman  does  assign  it  to  Belyea  &  Co.,  who  in  turn 
assigned  it  to  Jones.  These  transfers,  as  they  appear  and  are 
set  out  in  the  bill,  make  an  absolute  and  valid  assignment  of 
the  interest  of  Chapman,  as  they  are  absolute;  and  when 
McKean  receiveil  notice  thereof  he  became  a  trustee  for  Jones. 
Now,  it  appears  by  the  statement  in  the  bill,  sustained  by  the 
acceptance  of  the  order  made  by  McKean  by  writing  his  name 
across  it  when  presented  to  him,  that  he  received  notice 
shortly  after  its  making.  McKean  then  became  a  trustee  for 
Jones  of  the  resulting  trust,  and  free  from  all  liability  to  Chap- 
man; and  had  he  accounted  with  and  paid  Jones,  such  accounting 
and  payment  would  be  a  good  answer  to  any  claim  of  Chap* 

(1)  2  Atk.  60.  (8)  2  Fitiffe  199. 

(2)1  DeO.  &  J.  20a  (4)9Can.  L.  Tlme0,3O5. 
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181K).  man.  But  it  is  contended  that  the  evidence  shews  it  was  only 
McKean  given  as  a  collateral  security  to  Belyea  &  Co.  Even  assuming 
JoNKs.  ^^^®»  McKean  cannot  raise  that  objection.  Whatever  equities 
might  arise  between  Chapman  and  the  Belyeas,  or  Chapman 
and  Jones,  or  with  what  trust  the  monies  received  by  Jones 
were  clothed,  McKean  has  nothing  to  do  with  them,  nor  does 
it  raise  any  right  in  him  to  have  these  investigated  in  a  suit 
against  him  for  an  account.  Either  McKean  should  have  filed 
an  interpleader  suit;  or  Chapman,  if  he  claimed  the  monies, 
should  have  filed  a  bill  to  restrain  the  monies  being  paid  over. 
Prima  facie,  the  assignment  is  absolute,  at  any  rate  on  its  face 
it  purports  to  be.  Phippa  v.  Lovegrove  (1) ;  In  re  Agra  and 
Masterman's  Banlc  (2) ;  Donaldson  v.  Donaldson  (3). 

It  is  also  contended  that  Chapman  was  a  necessary  party  to 
the  suit.  Jones  seeks  by  his  bill  that  an  account  may  be  taken 
of  the  prior  claims  and  charges,  and  that  the  amount  that  may 
be  found  in  the  hands  of  McKean  after  payment  of  such  prior 
claims  be  ordered  to  be  paid  to  him.  There  is  nothing  in  the  * 
bill  to  shew  that  Chapman  was  a  necessary  party.  The  allega- 
tions admitted  by  the  demurrer  shew  an  absolute  assignment, 
and  a  divesting  of  all  interest  of  Chapman  in  the  funds  in  the 
hands  of  McKean.  It  is  contended,  however,  that  the  evidence 
shews  it  was  not  an  absolute  assignment,  but  only  given  as 
collateral  security  to  Belyea  &  Co.  to  secure  the  amount  of 
indebtedness  to  them.  Even  assuming  that  to  be  the  case,  the 
assignment  is  absolute  on  its  face.  So  worded  that  Chapman 
knew  it  would  be  transferred,  beini;:  payable  to  order,  and 
Jones  took  it  in  good  faith  on  payment  of  the  amount  due  him, 
and  refrained  from  proving  his  debt  against  Belyea  &  Co.  in 
bankruptcy.  McKean  had,  by  writing  his  name  on  the  face  of 
the  order,  recognized  the  transfer,  and  it  is  submitted  then  the 
relation  of  trustee  and  ceatui  que  trvst  between  McKean  and 
Chapman  was  entirely  put  an  end  to.  Having  ceased.  Chap- 
man could  not  restore  that  relation  by  any  notice,  or  thereby 
destroy  the  rights  of  Jones.  If  McKean's  contention  is  correct, 
not  only  should  Chapman  be  added  as  a  party,  but  also  Belyea 
&  Co.,  and  then  the  decree  would  not  only  be  to  take  an  ac* 
count  as  between  McKean  and  Jones,  but  also  as  between 

(I)  L.  R.  16  Eq.  80.  (2)  L.  E.  2  Oh.  SOL  (8)  Kay  711. 
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Chapman  and  Belyea,  and  the  latter  and  Chapman  with  Jones.       l^^- 
See  Consol.  Stat,  sees.  30  and  51.     1  Smith's  Ch.  Pr.  203.  McKean 

As  to  all  questions  of  fact :  the  Judge  who  had  all  the  parties      jokiss. 
before  him  and  heard  the  evidence,  decided  them  all  in  favor 
of  Jones,  and  his  finding  will  not  be  interfered  with :  Jones  v. 
CallGm  (1). 

Blai/r,  A.  (?.,  in  reply. 

Cur.  adv.  vuLt 

The  following  judgments  were  now  delivered: 

Tuck,  J.  This  is  an  appeal  from  a  judgment  of  Mr.  Justice 
Fraser,  sitting  in  Equity. 

Joseph  H.  Chapman,  being  the  holder  of  two  policies  of 
insurance  upon  which  he  had  brought  suits  in  the  Supreme 
Court  of  New  Brunswick,  assigned  the  policies  and  the  several 
sums  of  money  insured  thereby  to  the  defendai^t,  to  secure  him 
as  bail,  and  for  moneys  which  he  had  advanced. 

On  the  28th  day  of  April,  1882,  Chapman  made  the  follow- 
ing order  directed  to  the  defendant :  ''  Please  hold  to  the  order 
of  Messrs.  Belyea  &  Co.,  to  whom  I  have  assigned  it,  any  balance 
that  remains  of  insurance  money  per  '  Pretty  Jemima,'  over  the 
amount  I  owe  or  may  owe  to  you  or  to  your  firm  of  Carvill, 
McKean  &  Co.,  or  Francis  Carvill  &  Son,  without  making  any 
further  advances  to  me  or  on  my  account.*'  In  May,  1882,  this 
order  was  accepted  by  the  defendant,  by  writing  his  name 
across  its  face.  After  the  acceptance  by  McKean,  Messrs- 
Belyea  &  Co.,  in  consideration  of  moneys  which  they  owed  the 
plaintiff,  indorsed  and  delivered  this  order  to  him,  with  the 
intention  of  transferring  it  and  the  moneys  therein  to  the 
plaintiff,  and  on  the  3rd  day  of  October,  1882,  executed  and 
delivered  to  him  the  following  assignment  or  transfer : 

(His  Honor  here  read  the  assignment,  as  stated  on  page  341). 

On  opening  the  argument,  the  Attorney-General  stated  that 
one  of  the  questions  arising  is.  What  is  the  effect  of  the 
acceptance  on  the  order  ?  That,  on  the  one  side,  it  is  claimed 
that  the  defendant  agreed  to  pay  the  mone}*  in  accordance 

(1)  8  Pugs.  866w 


Digitized  by  VjOOQ IC 


Tack,  J. 


862  NEW  BRUNSWICK  BEP0RT8.  [VOU 

^^^-  with  the  terms  of  the  order;  and  on  the  other,  that  it  was  only 
McKbak  an  admission  by  McEean  that  the  order  bhd  been  presented  to 
JoKBs  ^^°^*  ^^  ^"^^  contention  was  made  in  the  Court  below,  or  if 
there  was,  it  wa6  not  insisted  upon.  But  whether  or  not,  the 
defendant  made  no  such  claim,  and  all  the  evidence  shews 
conclusively  that  when  he  accepted  the  order,  he  agreed  to 
comply  with  the  terms. 

The  plaintiff  claims  that  he  has  an  equitable  interest  in  the 
insurance  moneys  received  and  remaining  in  the  defendant's 
hands,  after  the  other  charges  upon  the  fund -mentioned  in  the 
order  had  been  satisfied ;  and  that  the  instrument  in  writings 
drawn  by  Chapman  on  the  defendant,  being  made  payable  to 
the  order  of  Belyea  &  Co.,  it  was  meant  to  be  transferred  by 
endorsement,  so  as  to  pass  a  good  title  to  a  bona  fide  endorsee 
for  value,  and  not  to  be  subject  to  any  equities  between 
Chapman  and  Belyea  &  Co. 

For  the  appellant,  the  argument  is  that  the  order  given  to 
Belyea  &  Co.  by  Chapman  was  only  as  collateral  security  for 
what  he  owed  them ;  that  the  assignment  given  by  Belyea  &  Go. 
to  Jones  was  as  security ;  and  that  Chapman's  order,  although 
absolute  on  its  face,  was  subject  to  an  equity  of  rederoptioo, 
by  which  the  plaintiff  was  bound  to  the  same  extent  as  Belyea 
&  Co.  This  being  so,  the  contention  is  that  Chapman  had  a 
right  to  settle  with  Belyea  &  Co.  for  what  he  owed  them,  and 
if  he  did  pay  them,  the  plaintiff  would  have  no  right  to  the 
fund  remaining  in  the  hands  of  the  defendant ;  that  in  order 
to  determine  the  state  of  accounts  between  Belyea  &  Co.  and 
Chapman,  he  should  have  been  made  a  party  to  the  suit,  and 
that  the  bill  should  be  dismissed  for  want  of  parties.  Unices 
the  defendant  has  the  right,  in  the  present  condition  of  this 
case,  to  urge  that  Chapman  should  be  made  a  party  to  the  suit, 
it  seems  to  me  his  ajfpeal  must  fail. 

If  only  the  bald  question  had  to  be  determined,  I  am  of 
opinion  that  Chapman  is  not  a  necessary  party.  By  the  as- 
signment to  him  in  February,  1880,  George  McEean  became 
the  trustee  of  this  fund,  in  which  Chapman  had  an  equitable 
interest.  In  April,  1882,  he  made  an  assignment  of  this  inters 
est  to  Belyea  &  Co.,  which  he  was  entitled  to  do.    As  it  is  said 
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in  Donaldson  v.  Donaldson,  (1) ;  Chapmau  was  the  donor  of       1B90. 
-the  fund  and    McKean  the  donee.     When,  therefore,  Chap-    McEbak 
man  assigned  all  his  interest  in  the  fund  to  Belyea  &  Co.,  it     jowics. 
was  no  part  of  McEean's  duty  to  inquire  what  were  the  rela-      «ZT7y 

^ions  between  Chapman  and  Belyea  &  Oo.     By  the  t  lonor's  owft       

-act  the  title  of  Belyea  &  Co.  to  the  fund  was  complete,  and  whaf- 
•ever  title  they  received  was  transferred  by  them  to  the  plaintiff, 
4ind  to  enforce  his  right  it  is  not  necessary  to  make  the  donot 
•of  the  fund  a  party  to  the  suit.  If  Chapman  had  an  equitable 
right  to  any  portion  of  this  fund,  he  should  have  filed  a  bill 
liimself  in  order  to  enforce  his  right. 

The  general  rule,  that  all  persons  having  an  interest  in  the 
•equity  of  redemption  must  be  made  parties  to  a  bill  of  fore- 
-closure,  has  no  application  to  this  case,  for  in  my  opinion  Jones 
became  the  absolute  owner  of  Chapman's  equitable  interest  in 
-the  fund  of  which  McEean  was  the  trustee. 

The  cases  cited  as  to  all  necessary  parties,  mortgagors,  mort- 
.gagees,  and  sub-mortgagees  being  joined,  do  not  apply  here. 
There  is  no  doubt  that  the  general  rule  is,  that  a  chose  in  action 
assignable  only  in  equity,  must  be  assigned  subject  to  the 
•equities  existing  between  the  original  parties  to  the  contract ; 
but  this  is  a  rule  which  must  yield  when  it  appears  from  the 
nature  or  terms  of  the  contract  that  it  must  have  been  intended 
to  be  assigned  free  from  and  unaffected  by  such  equities.  See 
In  re  Agra  and  Masterman's  Bank  (1).  It  seems  to  me  that 
Ohapman  meant  by  his  order  or  assignment,  to  hold  out  to  all 
the  world  that  Belyea  &  Co.  held  absolutely,  as  so  much  cash, 
whatever  interest  he  had  in  the  fund  to  come  into  McEean's 
hands,  and  that  they  might  use  the  accepted  order  to  satisfy 
their  own  indebtedness. 

But  suppose  this  conclusion  to  be  erroneous,  the  fact  is  there 
was  a  demurrer  to  the  bill,  and  one  of  the  grounds  was  that 
<7hapman  was  a  necessary  party  to  the  suit.  In  giving  judg- 
ment, the  learned  Judge  dealt  distinctly  with  that  point,  and 
decided  that  it  was  not  necesssry  for  the  plaintiff  to  make 
Chapman  a  party.  From  this  judgment  no  appeal  was  taken, 
and  in  my  opinion  it  cannot  be  taken  now.  If  the  defendant 
was  dissatisfied  with  that  judgment,  it  was  his  duty  to  have 

(1)  Kay  711.  <2)  L.  R.  2  Oi.  89L 
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1890.  appealed  from  it.  He  cannot  lie  by  until  after  the  hearings 
MgKean  when  judgment  has  been  given  on  the  merits,  and  include  a 
JoNBs.  matter  already  decided  on  demurrer,  in  a  general  appeal.  By 
not  appealing  the  defendant  accepted  as  conclusive  the  judg- 
ment on  the  demurrer.  It  is  not  denied  that  an  objection  for 
want  of  parties  may  be  taken  at  the  hearing,  and  there  are 
numerous  authorities  to  that  effect.  But  there  is  no  authority, 
that  I  can  find,  to  the  effect  that  where  the  objection  is  taken 
by  demurrer  to  the  bill,  and  judgment  given  for  the  plaintiff 
on  demurrer,  that  the  same  objection  is  available  at  the  hearing, 
80  as  to  enable  the  defendant  to  appeal  from  an  adverse  decis- 
ion in  that  respect.  It  is  said  that  the  learned  Judge  dealt 
with  the  question  of  want  of  parties  in  the  judgment  be  gave 
at  the  hearing,  although  he  had  previously  disposed  of  it  in  his 
judgment  oveiTuling  the  demurrer.  But  he  did  the  same  as 
to  several  other  questions  which  arose  on  demurrer.  These 
were  all  questions  of  law,  and  when  they  were  decided  by  the 
Judge  below,  then  was  the  time  the  defendant  should  have 
appealed.  Even  if  the  defendant  has  the  right  to  appeal  on 
this  point,  I  think  he  ought  not  to  succeed,  because  to  my  mind 
the  powerful  reasoning  of  my  brother  Fraser  is  conclusive  that 
it  was  not  necessary  to  make  Chapman  a  party. 

As  to  Chapman's  rights,  and  that  Jones  took  an  assignment 
of  the  fund,  subject  to  the  equities  between  Chapman  and 
Belyea  &  Co.,  there  is  another  important  point  to  be  considered. 
The  defendant  went  into  evidence  as  to  the  state  of  accoants 
between  Chapman  and  Belyea  &  Co.  Counsel  for  defendant- 
cross-examined  Belyea,  and  examined  their  own  witness  Chap- 
man. They  went  into  the  accounts  as  if  Chapman  had  been< 
a  part}'  to  the  suit,  and  the  Judge  found  that  there  was  a  large 
balance  due  from  Chapman  to  Belyea  &  Co.  So  that,  as  affect- 
ing the  result  of  this  suit,  it  matters  not,  even  if  the  defend- 
ant s  main  contention  is  correct,  that  Jones  took  the  assignment 
subject  to  the  equities.  The  evidence  shews,  and  the  Judge 
finds  that  Chapman  is  largely  indebted  to  Belyea  &  Co.,  and 
.therefore  there  are  no  equities  in  his  favor,  although  he  had 
been  party  to  the  suit  In  one  part  of  his  judgment  the 
learned  Judge  says :  '*  If  Chapman  has  any  claim  to  the  fund 
under  his  agreement  with  Belyea  &  Co.  (and  from  the  evidenoe^ 
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I  am  of  opinion  that  his  indebtedness  to  Belyea  &  Co.  very  ^^^' 
largely  exceeds  anything  that  the  plaintiff  can  recover  under  McKeak 
ihe  order)  it  cannot,  as  I  have  already  stated,  be  set  up  by  the  jqkes. 
defendant  as  a  defence  to  this  suit/'  Again  he  says :  "  There 
is  another  view  to  take,  assuming  that  the  collateral  nature  of 
the  transaction  can  be  inquired  into  in  this  suit  without  mak* 
ing  Chapman,  and  if  Chapman,  Belyea  &  Co.,  also  parties ; 
and  I  assume  that  it  may,  if  the  plaintiff  so  desired.  I  have 
-come  to  the  conclusion,  as  1  have  just  above  intimated,  that 
from  the  evidence,  before  me — and  both  Belyea  and  Chapman 
were  examined  at  the  hearing — that  Chapman  is  still  indebted 
to  Belyea  &  Co.  in  an  amount  far  beyond  the  amount  of  the 
judgment  recovered  by  Chapman  against  the  Providence 
Washington  Insurance  Company ;  and  this  is  all  that  is  neces- 
:saTy  to  establish  the  plaintiff  s  claim  in  this  suit,  upon  the 
supposition  that  he  is  bound  by  the  collateral  nature  of  the 
transaction  between  Chapman  and  Belyea  &  Co." 

No  one  who  reads  the  evidence  could  properly  come  to  any 
other  conclusion.  And  this  Court  has  more  than  once  de- 
•cided,  notably  in  Jones  v.  Calkin,  "  that  when  the  Judge  of  the 
C!oui*t  below,  whose  judgment  is  appealed  from,  has  had  the 
witnesses  before  him,  and  heard  their  testimony,  an  appellate 
tribunal  will  never  interfere  with  his  decision  upon  a  question 
•of  fact,  unless  for  an  error  in  it  which  is  overwhelming.*'  There 
is  no  such  error  here.  It  was  entirely  competent  for  the  Court 
below  to  make  this  decree  at  the  hearing,  although  Chapman 
was  not  a  party  to  the  suit.  Both  Chapman  and  Belyea  gave 
evidence  as  to  the  state  of  accounts  between  them,  and  the 
•Judge  decided.  The  defendant  cannot  now  complain  of  the 
non-joinder  of  Chapman,  nor  has  Chapman  any  right  to  com- 
plain that  his  equities  have  been  sacrificed.  In  Story's  Equity 
Pleading,  at  sec.  237,  it  is  said,  "  It  is  not  safe,  however,  in  any 
-case,  to  rely  upon  the  mere  non-joinder  or  mis-joinder  of  par- 
ties as  an  objection  to  the  hearing ;  for  if  the  Court  can  make 
4k  decree  at  the  hearing,  which  will  do  entire  justice  to  all  the 
parties,  and  not  prejudice  their  rights,  notwithstanding  the 
non-joinder  or  mis-joinder,  it  will  not  then  allow  the  objection  to 
j)revail."    For  this  text,  Lambert  v.  Hutchvnson  (1),  and  Prin- 

0)  1  B«av.  2n. 
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^^^' gley.  Crooks  (1)  are  cited.    The  Judge  in  the  present  case  had 

MoKkan     all  the  materials  before  him  for  making  a  decree,  notwith- 
Jqiies.      standing  the  non-joinder  of  Chapman,  and  no  injustice  appears 
to  have  been  done  him.    If  Chapman  should  have  been  joined^ 
it  is  clear  that  Belyea  &  Co.  should  also  have  been  joined., 
When  there  is  a  demurrer  for  the  want  of  proper  parties,  it 
must  be  shown  who  they  are,  so  as  to  enable  the  plaintiiF  to? 
amend. his  bill  by  adding  the  proper  parties ;  and  if  the  objec- 
tion is  taken  at  the  hearing  the  same  must  be  done  there.    It» 
is  not  competent  for  the  defendant  at  the  hearing  to  complain, 
of  the  non-joinder  of  one  party,  and  when  the  bill  has  been 
amended  by  adding  his  name,  then  to  complain  that  some 
Qther  has  not  been  joined.    It  is  not  sufficient  to  name  only 
one  party  where  there  are  two  who  ought  to  be  joined. 
:  There  is  still  another  good  reason  why  the  objection  thati 
Chapman  has  not  been  joined  ought  not  to  prevail..   The  evir 
dence  shows  that  there  was  no  pretence  that  Belyea  &  Co.i 
owed   Chapman   anything,  until    after    this    suit  had  been 
brought.    In  letters  written  by  the  defendant  to  the  plain-, 
tiff's  solicitors  in  February,  1885,  nothing  is  said  about  aa^ 
indebtedness  from  Chapman  to  Belyea  &  Co.    In  all  the  cor-i 
respondence  which  took  place  between  Messrs.  Weldon,  Mc- 
I^n  &  Devlin,  the  plaintiff  s  solicitors,  and  the  defendant,  in. 
the. months  of  February  and  March,  1885,  the  only  persona* 
wbo  aire  suggested  as  having  any  claim  pn  the  fund  are  the ; 
defendant^  his  solicitor  (James  Straton),  Mr.  Butt,  the  plaintiff,; 
ttie  executors  of  S.  R.  Thomson,  C^rvill,  McKean  &  Co.,  and 
i^rancis  .QarviU  &  Son.    Chapman's  fiame  is  never  once  men- 1 
tioned„aUhough  Jones'  solicitors  were  endeavoring  to  obtain, 
from. the  defendant  the  particulars  of  all  legitimate  daima^- 
upon  the  fund,  with  a  view  to  receiving  the  amount  which  waa^ 
justly  due  the  plaintiff.    George  McKean  made  an  affidavit  in 
an  interpleader  suit  instituted  by  the  Providence  Washington . 
Insurance  Company,  for  the  purpose  of  getting  direction  from ; 
the  Court  as  to  the  payment  of  the  insurance  money.;   In  that  i 
ajPSdavit  be  says,  **  What  I  did  tell  Mr.,  McLean  was,  that  I  did 
1^  think  there  would  be  any  bftlant^e  over  ufter  payment  of  i 
mjf  claim  an^  "^he  claim  of  Carvill,, McKean  &  Co^  and  Franci9>| 

(1)8Y.  ACoU.  eW. 
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Carvill  &  Son ;  and  that  I  should  in  the  first  place  repay  the       ^^^- 

amount  paid  by  Mr.  Butt  as  bail  for  Chapman  in  Tufts'  suit  at    McKkan 

my  request,    and  Mr.  Straton,  and    the  executors  of  S.  R      jones. 

Thomson,  deceased,  their  accounts,  which  were  prior  to  my 

own."    Jame9  Straton,  who  seems  to  have  been  solicitor  and 

counsel  for  the  defendant,  to  have  conducted  negotiations  for 

him,  and  to  have  charge  of  this  fund,  in  his  affidavit  says  that 

he  pointed  out  to  McLean,  "  that  all  that  was  assigned  to  Mr. 

Jones  was  the  balance  when  collected,  in  Mr.  McKean's  hands 

after  payment  of  Mr.  McEean's  claim  and  the  claims  of  Carvilh 

McKean  &  Co.;  and.  that  it  was  a  condition  precedent  to  Mr. 

Jones  having  any  right,  that  the  money  should  be  collected 

4nd  a  balance  remain  in  Mr.  McKean  n  hands,  and  he  by  his 

acts  prevented  any  possibility  of  such  conditions  being  ful- 

filled."    Nothing  is  said  here  by  the  man  who  knew  the  most 

about  Chapman's  affairs,  that  Belyea  &;  Co.  were  indebted  to 

him.    It  is  .evident  that  this  was  an  after  thought,  started  for 

the  purpose  of  preventing  the  plaintiff  receiving  what  he  was 

eiititled  to  have  under  the  order.    On  this  point  the  Judge  in 

the  Court  below,  in  delivering  judgment,  says:'  ''It  appeared 

to  me  from  the  evidence  that  the  alleged  claim  of  Chapman 

was.^ot  brought  to  the  notice  of  the  plaintiff  or  McLean  until 

the  plaintiff  had  either  instituted,  or  was  about  to  institute  this 

suit,  and  that  such  alleged  claim  was  not  put  forward  in  the 

|trst  instance  as  one  of  the  claims  which  was  entitled  to  priority 

in  payment  to  the  claim  of  the  plaintiff  under  the  oi*der,  those 

)»eing  confined  to  the  Butt,  that  of  the  Thomson  estate,  and 

^e  ^aim  of  Mr.  Straton  for  costs."    This  finding  is  conclusive 

on  the,  point. 

•.  Before  concluding,;  I  desire  to  refer  to  a  case  mentioned  dur- 

vxg  the  argument,  and  noted,  in  Canadian  Law  Times,  vol.  9, 

p.  305,  In  re  Centred  Bank  of  Canada :  Morton's  Case  (1).    This 

qase^ arose  out  of  a  claitb  fiJed  >witb   the  liquidators  of  the 

Qentral  Bank,  by  the  purch^er  for  value:  and  indorsee  of  the 

following  receipt :  "  Received  from  Cox  &  Co.  the  sum  of  $6,000, 

which  this  bank  ;will  repay  to  the  said  Cox  &  Co.  or  order, 

with  interest  at  four  per  cent  per  annum,^  on  receiving  fifteen 

day'p  poticQ. «  No  interest  will  be  aJIpwad  unless  .tbe  money 

remains  with  the  bank  six  months.    This  receipt  to  be  given 

0)  Reported  in  17  Ont  &  674. 
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up  to  the  bank  when  payment  of  either  principal  or  interest 
is  required."  Chancellor  Boyd  held  that  "even  if  such  a  receipt 
did  not  possess  all  the  incidents  of  a  promissory  note,  yet  it 
was  meant  to  be  transferred  by  indorsement,  being  made 
payable  to  the  order  of  Cox  &  Co.;  and  it  was  therefore 
governed  by  a  line  of  authorities  which  shewed  that  it  was  so 
far  negotiable  (whether  possessing  all  the  incidents  of  com- 
mercial paper  or  not)  as  to  pass  a  good  title  to  a  bona  fide 
purchaser  for  value,  who  took  without  notice  of  any  infirmity 
of  title."  I  cite  this  c&se  because  I  think  it  affirms  the  prin- 
ciple by  which  this  order  in  the  hands  of  Jones  is  governed. 

On  the  whole,  I  agree  with  the  admirable  judgment  of  my 
brother  Fraser,  and  think  this  appeal  should  be  dismissed 
with  costs. 


Kino,  J.  This  is  an  appeal  from  a  judgment  and  decree  of 
Fraser,  J.,  directing  the  appellant,  McKean  (the  defendant 
below),  to  account  for  a  trust  fund  in  which  the  respondent 
(the  plaintiff  below;  claims  to  be  interested  under  an  equitable 
assignment. 

On  the  28th  February,  1880,  one  Chapman  assigned  to  Mc- 
Kean by  way  of  security  to  secure  certain  advances,  etc.,  his 
interest  in  a  certain  policy  of  marine  insurance  upon  the  barque 
^'  Pretty  Jemima  "  (upon  which  Chapman  had  then  brought  an 
action  against  the  Providence  Washington  Insurance  Company), 
and  in  the  moneys  to  which  he  was  entitled  thereunder.  Mc- 
Kean thereupon  became  a  trustee  of  the  fund  to  repay  himself 
and  to  pay  over  the  balance  to  Chapman.  On  the  28th  April, 
1882,  in  consideration  of  a  debt  due  byhim  to  Belyea&  Co., Chap- 
man assigned  and  transferred  his  interest  in  the  said  moneys  or 
fund  to  Belyea  &;  Co.,  and  made  a  certain  order  or  assignment  to 
them,  as  follows  —  (His  Honor  here  read  the  order) — and 
delivered  the  same  to  Belyea  &  Co.  This  assignment  or  order 
was,  in  or  about  the  month  of  May,  1882,  presented  to  McKean, 
who  thereupon  accepted  it,  and  wrote  his  name  across  the  face 
of  the  order.  McKean  in  his  evidence,  says:  "  I  accepted  the 
document  you  show  me.  My  idea  is  that  it  was  presented  by  a 
clerk  of  T.  B.  Jones.  It  was  undoubtedly  here  in  St  John  that 
it  was  accepted." 
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Mr.  Justice  Fraser  found  that  McKean,  "  thereby,  in  the  very  _    J  890. 

strongest  possible  way,  gave  his  assent  to  the  directions  of  his  McKean 
assignor,  Chapman,  and  agreed  to  hold  the  balance  of  the  in-  jonss. 
surance  moneys  for  Belyea  &;  Co."  The  learned  Judge  says : 
"  When  defendant  accepted  the  order,  which  was  absolute  on 
its  face,  he  undertook  to  hold  the  moneys  for  Belyea  &  Co." 
He  also  speaks  of  McKean's  name  written  on  the  face  of  the 
paper,  as  a  written  agreement  to  hold  to  the  order  of  Belyea  & 
Co.  all  the  balance  of  the  insurance  moneys. 

In  the  view  I  take  of  the  case,  this  point  is  important. 
/What  is  the  proper  conclusion  to  be  drawn  from  McKean 
writing  his  name  across  the  face  of  the  order  when  it  was 
presented  to  him  ?  What  was  done  leads  one  to  conclude  that 
the  parties  treated  it  as  if  it  were  to  be  dealt  with  as  a  bill  of 
exchange.  In  the  case  of  a  bill  of  exchange  the  acceptance 
establishes  a  liability.  That  of  course  is  by  the  law  merchant. 
But  seeing  this  paper,  which  resembles  so  much  a  negotiable 
instrument  but  yet  is  not  such,  dealt  with  in  the  like  manner 
as  if  it  wore  such,  I  think  the  proper  conclusion  on  the  facts  is 
that  McKean  thereby  undertook  with  Belyea  &  Co.  that  he 
would  hold  the  balance  of  the  fund  according  to  the  directions 
of  the  cestui  que  trust  Chapman.  In  his  evidence,  McKean 
speaks  of  having  accepted  it.  Again  the  language  is  borrowed 
from  the  law  merchant.  I  think  by  this,  McKean  means  that 
he  assented  to  its  terms.  His  acts  afterwards  towards  Jones, 
in  relation  to  the  payment  of  prior  claims,  support  this  view ; 
and  it  is  so  found  by  Mr.  Justice  Fraser. 

I  cannot  say  with  Judge  Fraser,  that  McKean  has  shown  in 
the  strongest  possible  way  that  he  gave  assent  to  the  directions 
of  his  assignor;  but  in  my  opinion  he  has  shown  in  away  that 
sufficiently  satisfies  one  of  his  intention,  that  he  did  so  assent. 

This  being  so,  the  cases  of  Walker  v.  Rostron  (1)  and  Griffin 
V.  Weatherhy  (2),  are  in  point. 

In  the  latter  case  Blackburn,  J.,  says :  "  Ever  since  the  case 
of  Walker  v.  Rostron,  it  has  been  considered  as  settled  law 
that  where  a  person  transfers  to  a  creditor  on  account  of  a 
debt,  whether  due  or  not,  a  fund  actually  existing  or  accuring 
in  the  hands  of  a  third  person,  and  notifies  the  transfer  to  the 

a)  an.  ft  W.  41L  (2)  L.  R.  3  Q.  B.  76& 
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1890.       holder  of  the  fund,  although  there  is  no  legal  obligation  on  the 

McKeak    holder  to  pay  the  amount  of  the  debt  to  the  transferee,  yet 

V*         the  holder  of  the  fund  may,  and  if  he  does  promise  to  pay  to 

'      the  transferee,  then  that  which  was  merely  an  equitable  right 

^°^*  ^'  becomes  a  legal  right  in  the  transferee,  founded  on  the  promise; 
and  the  money  becomes  a  fund  received  or  to  be  received  for 
and  payable  to  the  transferee,  and  when  it  has  been  received, 
an  action  for  money  had  and  received  to  the  use  of  the  trans- 
feree lies  at  his  suit  against  the  holder." 

The  position  of  Belyea  &  Co.  was  therefore  not  simply  that 
of  an  equitable  assignee  of  Chapman's  interest  in  the  fund* 
Upon  McEean's  agreement  to  pay  Belyea  &  Co.,  i.  6.,  upon  his 
assent  to  hold  the  balance  of  the  fund  according  to  the 
directions  contained  in  the  order  of  April  28th,  1882,  Belyea  & 
Co.  acquired  as  against  McKean,  a  legal  right  to  the  balance  of 
the  fund. 

Belyea  &  Co.  being  then  the  possessors  of  a  legal  right,  make 
an  assignment  to  Jones.  This  assignment  is  notified  to  McEean 
in  1885,  before  the  commencement  of  this  suit,  and  before 
McKean  had  made  any  appropriation  of  the  fund  to  Belyea 
&Co. 

This  assignment  of  Belyea  &  Co.  to  Jones  is  an  equitable 
assignment  of  the  interest  of  the  Belyeas  in  the  fund.  But  it 
is  an  equitable  assignment  of  a  legal  right  which  Belyeas  had 
to  call  upon  McKean  for  the  balance  of  the  fund. 

Under  the  facts,  the  only  equities  which  can  be  set  up  against 
it  are  equities  which  McKean  h&s  against  Belyea  &  Co.,  but  it 
is  not  suggested  that  there  are  any  such. 

The  relations  between  Belyea  &;  Co.  and  Chapman  are  entirely 
irrelevant  and  immaterial,  as  they  lie  behind  and  anterior  to 
the  legal  obligation  created  by  McKean's  implied  promise  to 
pay  Belyea  &  Co.  the  balance,  and  were  unknown  to  Jones. 

Jones'  title  rests  upon  a  legal  right  in  Belyea  &  Co.  without 
knowledge  of  any  equitable  right  outstanding;  and  consequently 
he  is  not  affected  by  any  precedent  equitable  right  as  between 
Belyea  &  Co.  and  Chapman. 

In  Phipps  V.  Lovegrove  (1),  Lord  Justice  James  says :  "  It 
is  a  rule  and  principle  of  this  Court,  and  of  every  Court,  I  be- 

(1)  L.  R.  16  Eq.  80. 
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lieve,  that  where  there  is  a  chose  in  action,  whether  it  is  a       ^^^? 
debt,  or  an  obligation,  or  a  trust  fund,  and  it  is  assigned,  the    McKxan 
person  who  holds  that  debt  or  obligation,  or  has  undertaken     johbs. 
to  hold  the  trust  fund,  has  as  against  the  assignee  exactly  the 
same  equities  that  he  would  have  as  against  the  assignor."    As 
applied  to  this  case,  this  means  that  McEean  would  have  as 
against  Jones  exactly  the  same  equities  that  he  would  have  as 
against  Belyea  &  Co. 

In  Lewin  on  Trusts,  page  596,  in  commenting  upon  the  rule 
in  question,  it  is  said :  **  The  rule  does  not  mean  that  the 
assignee  of  an  equity  shall  be  bound  by  all  the  equities  affect- 
ing the  assignor  as  between  him  and  previous  purchasers  or 
encumbrancers  under  the  assignor,  but  by  such  as  affect  the 
assignor  as  between  himself  and  his  debtor,  and  any  parties 
then  claiming  under  himself." 

There  was  no  objection  taken  below  to  the  non-joinder  of 
Belyea  &  Co.  It  is  one  of  the  grounds  mentioned  in  the  notice  of 
appeal,  but  it  was  not  taken  below  either  on  the  demurrer  or 
the  hearing,  nor  was  it  argued  before  us.  The  plaintiff's  coun* 
sel  did  indeed  contend  that  if  Chapman  should  be  a  party,  so 
should  Belyea  &  Co.,  but  the  appellant  did  not  raise  the  ques- 
tion or  rely  on  the  point.  And  it  is  obvious  upon  the  evidence 
that  there  is  no  equity  as  between  Belyea  &  Co.  and  McKean. 
At  the  same  time,  inasmuch  as  Jones  seeks  to  prove  an  equitable 
assignment  from  Belyea  &  Co.,  of  their  legal  right  against 
McKean,  I  am  inclined  to  think  that  if  there  had  been  any 
objection  as  to  Belyea  &  Co.  not  being  parties,  it  might  be 
necessary  to  make  them  such  in  order  to  bind  them  by  the 
decree. 

But,  as  already  said,  the  objection  was  confined  to  the  non- 
joinder of  Chapman ;  and  for  the  reasons  already  given  I  think 
it  was  not  necessary  that  Chapman  should  be  joined.  This,  it 
seems  to  me,  settles  all  the  questions  raised  by  the  appellant. 

I  may  perhaps  refer  to  Goodaon  v.  Elliswm  (1),  where  it  waa 
held  that  the  assignee  of  a  cestui  que  trust  may  call  upon  the 
trustee  to  clothe  the  equitable  interest  with  the  legal  interest^ 
and  on  his  refusal,  may  by  suit  compel  a  conveyance  without 
making  the  assignor  a  party. 

In  my  opinion  this  appeal  should  be  dismissed  with  costs. 

a)8Rai.886i. 
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1890.  Sir  John  C.  Allen,  C.  J.,  Wetmore  and  Palmer,  JJ.,  took 

McKkan  no  part, 

j^^-^  Appeal  dismissed  with  costs* 


CAMERON  AND  WIFE  v.  TOWN  OF  MONCTON. 
1889. 
November  £,  M'itnicipal  Corporation  —  Town    of  Moncton  —  LiaJbility  for  non- 
repair of  streets  —  Negligence  —  Where  defect   is  caused  by  a 
wrong-doer  —  Evidence  —  Wliere  immaterial  —  Cross-examina- 
tion—  Question  arising  out  of  direct  &camination  —  New  triaL 

The  Town  of  Moncton  is  liable  for  injury  caused  by  non-repair  of  a  sidewalk 
constructed  by  the  Town ;  provided  it  has  either  actaal  or  constructive 
notice  of  the  defect. 

The  fact  that  the  dangerous  state  of  the  sidewalk  was  caused  by  a  wrong-doer 
does  not  relieve  the  town  of  its  liability. 

Per  Tuck,  J.  —  That  there  was  no  evidence  from  which  the  jury  could  reason- 
ably infer  that  the  defendants  were  guilty  of  negligence  in  not  repairing  the 
sidewalk. 

In  an  action  by  husband  and  wife  to  rdcover  damages  for  injuries  sustained  by 

.  the  wife  through  defendants'  neglieence  in  not  repairing  a  street,  where  the 
declaration  did  not  contain  a  count  by  the  husband  for  loss  of  his  wife's  ser^ 
vices,  she  was  asked  on  direct  examination,  to  what  she  devoted  the  money 
she  earned  ?  to  which  she  replied,  that  it  went  to  her  children,  and  the  sup- 
port of  her  family,  for  things  for  the  house : 

Held  by  Wetmore,  Palmer  and  Eraser,  J  J.  (Allen,  0.  J.,  and  Kino,  J.,  dis- 
senting), that  the  evidence  was  immaterial,  and  was  not  a  ground  for  a  new 
trial. 

In  such  action  the  Mayor  of  the  Town  gave  evidence  for  the  defendants,  of  the 
care  with  which  the  officials  looked  after  the  streets: 

^e2(/ per  Wetmore,  Palmer,  Kino  and  Eraser,  JJ.,  (Allen,  C.  J.,  dubitante), 
that  he  might  be  asked  on  cross-examination,  if  he  knew  on  what  street  a 
person  had  fallen  and  was  injured,  and  for  which  an  action  was  brought — 
such  question  arising  out  of  the  direct  examination. 

This  was  an  action  to  recover  damages  for  injuries  sustained 
by  the  female  plaintiff  in  consequence  of  the  alleged  negligence 
of  the  defendants  in  not  repairing  a  sidewalk  laid  by  them  on 
one  of  the  public  streets  in  the  Town. 

At  the  trial,  which  took  place  before  His  Honor  the  Chief 
Justice  at  the  Westmorland  Circuit  in  January,  1889,  the 
plaintiffs  obtained  a  verdict  for  $300,  leave  being  reserved  to 
the  defendants  to  move  for  a  nonsuit. 

The  evidence  is  fully  referred  to  in  the  judgments  and  need 
not  be  given  here. 

*Afflrmed  on  appeal  by  the  Supreme  Court  of  Canada.     O^^ui.  &  C.  B.  480.) 
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June  21,  24, 1889.  W.  Wilberforce  Wells  moved  for  a  non-  ^^^- 
suit  pursuant  to  the  leave  reserved,  or,  failing  that,  for  a  new  Camkkok 
trial.  The  evidence  shews  that  the  defect  in  the  sidewalk  was  town  of 
latent,  and  the  work  of  a  wrongdoer.  In  such  a  case,  before  Moncton. 
the  corporation  can  be  held  liable,  it  must  appear  that  they 
had  express  notice  of  the  defect,  or  the  defect  must  be  so 
notorious  as  to  charge  them  with  constructive  notice,  and  in 
fault  for  not  knowing  the  fact.  Shearman  and  Rediield  on 
Negligence,  sec^.  147, 148.  The  sidewalk  itself  was  lawful  and 
well  built,  and  the  alleged  defect  was  caused  by  a  wrongdoer. 
Hart  v.  Brooklyn  (1);  Castor  v.  Corporation  of  Uxhridge  (2). 
When  the  defects  are  occasioned  by  the  wrongful  acts  of  othera, 
notice  to  the  corporation  of  the  defect,  or  facts  from  which 
notice  may  reasonably  be  inferred  are  essential  to  liability : 
Dillon  Mun.  Corp.  sees.  1024,  1025 ;  Rounds  v.  Town  of  Strat- 
ford  (3) ;  Bums  v.  City  of  Toronto  (4) ;  Dwyer  v.  Town  of 
Portland  (5) ;  Clarice  v.  Town  of  Portland  (6) ;  Griffiilhs  v. 
Town  of  Portland  (7) ;  Hill  v.  City  of  Boston  (8).  No  private 
action,  unless  authorized  by  express  statute,  or  unless  it  clearly 
appears  by  the  statute  that  the  Legislature  intended  to  give  a 
right  of  action,  can  be  maintained  against  the  defendants  for 
the  neglect  of  a  public  duty  imposed  upon  them  by  law  for 
the  benefit  of  the  public ;  or  rather  for  the  neglect  of  a  duty 
which  they  are  permitted  by  law  to  exercise  for  the  benefit  of 
the  public,  and  from  the  performance  of  which  the  corporation 
receivas  no  benefit  or  advantage.  As  to  the  new  trial :  it  is 
submitted  that  evidence  was  improperly  admitted.  The  ques- 
tion put  to  the  female  plaintiff:  **  To  what  did  you  devote  the 
money  you  earned  ? "  and  the  answer.  "  It  went  to  my  chil- 
dren and  the  support  of  my  family,  for  things  for  the  house,*' 
would  clearly  affect  the  minds  of  the  juiy  in  the  question  of 
damages,  and  should  not  have  been  received.  This  evidence 
was  no  doubt  put  in  for  the  purpose  of  creating  sympathy. 
The  evidence  of  the  Mayor,  as  to  other  suits  for  damages 
against  the  town,  was  also  inadmissible. 

R,  B.  Smith,  contra.     The  Act  incorporating  the  Town  of 

(1)  9  U.  8.  Dig.  447.  (4)  42  U.  C.  Q.  R  600.  (7)  23  N.  B.  Rep.  659. 

(2)  39  U.  a  Q  B.  118.  (6)  4  P.  &  R  423.  (d)  122  Mais.  844. 
(8)  26  U.  C.  C.  P.  IL                 (6)  8.  P.  &  B.  189. 
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^^^'  Moncton  did  not  transfer  to  it  the  powers  and  obligations  of 
the  Parish,  but  gave  it  original  powers  and  duties,  and  though 
the  statute  does  not  expressly  give  this  action,  it  does  so  im- 
pliedly. Under  sec.  49,  which  invests  the  Council  of  the 
Town  with  the  sole  and  exclusive  power  over  the  streets,  no 
discretion  is  vested  in  the  Town  Council  as  to  the  repairing 
and  keeping  the  streets  in  good  condition,  and  they  are  clearly 
liable  for  an  injury  caused  by  their  being  out  of  repair. 
ffartnaU  v.  Ryde  Commissioners  (1).  If,  however,  no  such 
duty  is  cast  upon  them  by  the  statute,  having  constructed  and 
assumed  control  of  the  sidewalks  in  the  town,  they  are  bound 
to  keep  them  so  as  not  to  be  dangerous.  Griffiths  v.  Tovm  of 
Portland  (2);  Smith  on  Negligence,  39  ;  Blackmore  v.  Vestry  of 
Mile  End  Old  Town  (3) ;  The  Mersey  Docks  Trustees  v.  Gibbs 
(4).  The  evidence  shews  that  the  street  was  in  a  dangerous 
state  for  some  days,  and  if  the  officers  of  the  Town  had  been 
watchful,  the  defect  would  have  come  to  the  knowledge  of  the 
Town.  As  to  the  evidence  of  the  female  plaintiff,  even  if  inad- 
missible it  was  immaterial,  and  the  smallness  of  the  verdict 
shews  that  it  did  not  influence  the  minds  of  the  jury.  The 
question  to  Mr.  McKenzie  respecting  the  Eillam  suit,  was 
called  forth  by  reason  of  his  answers  to  other  questions  as  to 
whether  the  streets  were  always  kept  in  repair ;  and  under  the 
circumstances  was  proper. 


WeUs,  in  reply. 


Cur.  adv.  vulL 


The  following  judgments  were  now  delivered : 


Sir  John  C.  Allen,  C.  J.  The  Town  of  Moncton  was  incor- 
porated by  Act  39  Vic,  cap.  40,  the  49th  sec.  of  which  declares 
that  the  Town  Council  shall  have  the  sole  and  exclusive  power 
to  open,  lay  out,  regulate,  repair,  amend  and  clean  the  streets, 
lanes  and  alleys  then  espsting,  or  that  might  thereafter  be  found 
necessary  within  the  town. 

In  the  year  1876  Mr.  Wm.  J.  Robinson,  a  land  owner  within 
the  town,  opened  a  street  through  his  land,  extending  from 


(1)  4  B.  4a  851. 

(2)  2S  N.  &  Rep.  56a 


<S)9Q.&D.  451. 
(4)L.B.iaL.fl& 
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one  public  road  to  another,  and  sold  the  land  in  lots  on  each 
side  of  the  street,  which  was  then  called  Robinson  Street. 
Soon  after  this,  the  Town  Council  laid  down  a  plank  sidewalk 
on  one  side  of  the  street,  placing  two  rows  of  sleepers  on  the 
ground  parallel  with  the  side  line  of  the  street,  and  about  four 
feet  apart,  and  laying  planks  across  them,  the  ends  of  which 
projected  several  inches  beyond  the  sleepers  to  which  they 
were  spiked  to  keep  them  in  their  places.  The  planks  were 
all  of  the  same  thickness,  and  the  edges  sawn,  so  that  they 
joined  each  other  closely. 

On  the  5th  May,  1888,  the  female  plaintiff  was  walking  on 
this  sidewalk  in  company  with  a  young  woman,  who  stepped 
on  the  end  of  one  of  the  planks,  which,  not  being  spiked  to 
the  sleeper  underneath  it,  caused  the  other  end  of  the  plank 
to  rise  up  above  the  level  of  the  other  planks,  and  to  strike 
the  plaintiff,  who  fell,  and  received  considerable  injury  in 
consequence. 

It  appeared  that  this  plank  had  been  removed  from  the 
sleepers  some  days  before  the  accident,  by  the  occupier  of  a 
lot  fronting  on  the  street,  for  the  purpose  of  draining  the 
water  from  his  lot  into  the  gutter  in  the  street,  and  had  after- 
wards been  replaced  upon  the  sleepers,  but  not  spiked  down 
as  before,  so  that  a  person  walking  upon  the  sidewalk  would 
not  discover  that  this  plank  was  loose  unless  he  happened  to 
step  upon  it 

Several  witnesses  on  the  part  of  the  plaintiff  testified  that 
they  had  noticed  that  the  plank  where  the  accident  happened 
was  loose  for  a  week  or  more  before  that.  One  of  them  stated 
that  it  was  in  that  condition  as  much  as  two  weeks  before 
the  accident,  and  was  so  the  day  before  that ;  that  the  plank 
moved  from  side  to  side,  and  sometimes  would  be  laid  on  its 
edge.  Another  witness  stated  that  two  planks  had  been  taken 
out  of  the  sidewalk  at  the  place  where  the  plaintiff  fell,  as 
much  as  a  week  before  the  accident,  leaving  an  open  space  in 
the  sidewalk  ;  but  they  had  been  Teplaced,  though  not  spiked  . 
down,  as  he  could  feel  that  they  were  loose  as  he  walked  over 
them.  Another  witness  had  seen  the  man  taking  up  the 
plank  about  a  week  before  the  accident,  and  had  seen  it  up 
twice  as  he  passed  along  the  street,  leaving  an  open  space  in 
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the  sidewalk;  but  he  could  not  say  whether  the  plank  was  out 
of  its  place  for  two  days  in  succession.  After  the  accident,, 
the  defendant  caused  the  plank  or  planks  to  be  spiked  down 
on  the  sleepers. 

There  was  no  direct  evidence  that  the  officers  of  the  town 
knew  of  the  condition  of  the  sidewalk.  The  Commissioner  of 
streets  stated  that  he  had  no  information  of  the  plank  being 
loose  before  the  accident ;  that  he  had  been  on  the  sidewalk 
and  examined  it  not  less  than  seven  days,  nor  more  than  ten 
days  before  the  accident ;  that  he  did  not  see  anything  wrong 
about  it,  and  that  there  were  no  loase  planks  on  it  to  his  knowl- 
edge. He  admitted  that  he  had  not  made  such  a  minute  ex- 
amination of  the  sidewalk  that  spring  before  the  accident,  as 
to  enable  him  to  say  whether  there  were  loose  planks  in  it  or 
not. 

The  Mayor  of  the  Town,  who  was  also  the  chairman  of  the 
street  committee  of  the  corporation,  stated  that  he  made  it  his 
business  to  walk  round  the  streets  and  sidewalks  to  ascertain 
where  there  was  any  damage,  and  to  notify  the  Commissioner 
of  streets ;  but  he  admitted  that  he  did  not  know  what  condi- 
tion the  sidewalk  on  Robinson  street  was  in  at  the  time  of 
the  accident,  as  he  could  not  tell  how  long  before  that  he  had 
visited  that  street ;  that  he  was  on  it  after  the  snow  went  off, 
and  before  the  accident,  and  saw  nothing  to  report  to  the 
commissioner. 

I  think  the  plaintiff  gave  sufficient  evidence  of  negligence 
on  the  part  of  the  defendants,  to  have  the  case  submitted  to* 
the  jury;  and  I  do  not  think  that  defendants  can  reasonably 
complain  of  misdirection,  if  there  is  any  general  liability  on 
their  part  to  keep  the  streets  of  the  town  in  a  reasonably  safe 
state  of  repair,  which  is  the  part  of  the  direction  they  mainly 
object  to. 

In  Hill  V.  The  City  of  Boston  (1),  the  case  principally  relied 
on  by  the  defendants'  counsel  to  show  that  there  was  no  liabil- 
ity in  this  case,  it  was  held  that  no  private  action,  unless 
authorized  by  express  statute,  could  be  maintained  against  a 
city  for  the  neglect  of  a  public  duty  imposed  upon  it  by  law 
for  the  benefit  of  the  public,  and  from  the  performance  of 

(1)  122  Maatk  344. 
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which  the  corporation  received  no  profit  or  advantage.  The  1^89. 
negligence  complained  of  in  that  case,  was  the  improper  con-  Camekon 
struction  of  a  staircawe  in  a  public  school  provided  by  the  city,  town  of 
in  consequence  of  which  a  child  attending  the  school  fell  and  Moncton. 
was  injured.  The  duty  of  providing  and  maintaining  school  AUen^c.  j. 
houses,  properly  furnished,  was  imposed  by  general  law  upon 
all  towns  and  cities. 

If  the  negligence  complained  of  in  that  case  was  an  act  of 
misfeasance  (as  it  would  appear  to  have  been),  the  rule  there 
laid  down  has  not  been  adopted  in  this  Province.  See  Clarke 
y.  Town  of  PorUand  (1),  where  it  was  held  that  if  the  town 
assumed  the  duty  of  constructing  or  repairing  a  street,  they 
must  take  care  to  do  the  work  in  such  a  manner  as  not  to 
leave  it  dangerous  to  any  person  lawfully  using  it.  This  was 
also  the  rule  laid  down  by  the  Judicial  Committee  of  the  Privy 
Council  in  the  case  of  Macpherson  v.  The  Borough  of  Bathurst 
(2),  a  suit  for  negligence  against  a  Municipality ;  and  has  also 
been  acted  on  in  several  cases  in  this  Province :  viz..  Fox  v.  The 
Mayor  of  St  John  (3),  Doherty  v.  The  Mayor  of  St  John  (4), 
and  in  Matthews  v.  The  Mayor  of  St  John  (unreported),  and 
QUraor  v.  The  Mayor  of  St  John  (5). 

In  Dwyer  v.  Tovm  of  Portland  (6),  the  distinction  was 
taken  between  the  liability  of  a  Municipal  corporation  for  acts 
of  nonfeasance  and  misfeasance :  holding  that  there  was  no 
liability  in  the  former  case. 

The  alleged  negligence  in  this  case  was  clearly  a  misfeasance. 
The  defendants  constructed  the  sidewalk  where  the  accident 
happened,  and  it  was  their  duty  to  do  the  work  in  such  a  man- 
ner, and  to  keep  the  planking  in  such  a  state  of  repair,  as  not 
to  be  dangerous  to  persons  passing  over  it. 

I  think  there  was  evidence  to  warrant  the  jury  in  finding 
that  if  the  defendants  had  exercised  reasonable  care  in  the 
inspection  of  the  street  they  could  have  discovered  the  defect 
in  the  sidewalk,  and  repaired  it ;  and  therefore  there  is  no 
ground  for  disturbing  the  verdict,  unless  it  is  on  the  ground 
of  the  improper  admission  of  evidence.  In  the  case  of  Castor 
V.  Corjxyration  of  Uxbridge  (7),  it  was  held  that  a  Municipal 

(1)  3  p.  &  B.  189.  (4)  26  N.  a  Rep.  6ia  (7)  89  U.  C.  Q,  R  118. 

(2)  4  AppL  Cas.  256.  (6)  28  N.  R  Rep.  825. 
(8)  23  N.  B.  Rep.  244.  (6)  4  P.  &  R  428. 
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corporation  was  liable  to  damages  caused  to  a  traveller  by 
obstructions  placed  upon  a  highway  by  a  wrongdoer,  of  which 
the  corporation  had,  or  ought  to  have  had  knowledge :  which  is 
just  the  present  case. 

The  evidence  objected  to  was :  1st,  The  question  to  the  female 
plaintiff,  as  to  the  purpose  to  which  she  applied  the  money  she 
was  earning  at  the  time  of  the  accident,  and  her  answer,  that  it 
went  to  her  children,  and  to  the  support  of  her  family,  and 
for  things  in  the  house. 

I  cannot  see  that  it  was  at  all  material  how  she  spent  her 
earnings  before  the  accident ;  whether  it  was  all  expended  on 
herself  and  her  family,  or  whether  she  laid  by  a  portion  of  it ; 
in  fact,  what  she  did  with  it ;  or  how  it  can  reasonably  be  said 
that  such  evidence  might  have  affected  the  damages.  The 
only  material  question  for  the  jury,  I  think,  was,  how  much 
was  she  earning  immediately  before  the  accident ;  and  to  what 
extent  were  her  earnings  reduced  by  it 

The  other  evidence  objected  to  was  a  question  to  the  Mayor 
of  the  Town  respecting  a  suit  brought  against  the  town  by  a 
person  for  an  injury  sustained  on  another  street.  That  was 
evidently  what  the  action  was  for,  though  it  was  not  so  stated. 
The  matter  arose  in  this  way;  On  cross-examination  of  the 
Mayor,  who  was  speaking  of  the  streets  of  the  Town  generally, 
the  plaintiff's  counsel  said  to  him  "  Tou  don't  mean  to  say  that 
the  streets  of  Moncton  are  always  kept  in  proper  repair  ?  " 
To  which  the  Mayor  answered  that  they  sometimes  had  blem- 
ishes by  natural  decay.  He  was  then  asked  by  the  counsel 
whether  he  knew  Mrs.  Killam,  and  he  said  he  did.  Then  he 
was  asked,  "  Do  you  know  that  she  brought  an  action  against 
the  Town  of  Moncton  ? "  He  answered, "  Yea"  He  was  then 
asked  whether  he  knew  what  sidewalk  Mrs.  Killam  fell  oa. 
He  answered,  "As  far  as  my  knowledge  goes,  if  I  confine  my- 
self to  the  writ  served  on  me,  it  would  be  Wesley  street  and 
Alma  street  She  fell  upon  two  streets.  I  don't  know,  as  a 
matter  of  fact,  what  street  she  fell  on,  or  whether  she  fell  at 
all" 

This  was  all  the  evidence  on  the  subject ;  and  it  seems  mi- 
fortunate  that  the  plainti£&'  case  should  be  jeopardized  by 
such  apparently  immaterial  evidence,  which  probably  had  no 
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•effect  upon  the  minds  of  the  jury,  though  it  must  have  been 
given  for  the  purpose  of  influencing  them,  by  showing  that 
^ther  streets  besides  Robinson  street  were  out  of  repair.  No 
reference  was  made  to  this  evidence  in  the  summing  up,  and  it 
may  not  have  affected  the  verdict ;  but  can  it  be  Raid  that  it  AUen,o.  j. 
did  not?    I  think  that  is  generally  a  very  difficult  question  , 

for  the  Ck>urt  to  determine. 

In  Doe  V.  Tyler  (1),  it  was  held  that  the  Court  would  not 
•grant  a  new  trial  on  the  ground  that  evidence  had  been  ad- 
mitted which  ought  to  have  been  rejected,  if,  exclusive  of  such 
evidence,  there  was  enough  to  warrant  the  "finding  of  the  juiy. 

If  that  was  still  the  rule,  I  should  have  no  difficulty  in  say- 
ing in  the  present  case  that  the  evidence  objected  to  ought  not 
to  affect  the  verdict.  But  the  rule  in  Doe  v.  Tyler  was  veiy 
•considerably  qualified  by  the  Court  of  Exchequer,  in  Crease  v. 
Barrett  (2),  which  decided  that  where  evidence  was  improperly 
xejected,  a  new  trial  would  be  granted,  unless,  with  the  addi- 
tion of  the  rejected  evidence,  a  verdict  given  for  the  party 
•offering  it  would  be  clearly  and  manifestly  against  the  weight 
of  evidence,  and  certainly  be  set  aside  upon  application  to  the 
Court.  In  delivering  the  judgment  of  the  Court,  Parke,  B., 
•said :  "  We  cannot  say,  however  strong  our  opinion  may  be  on 
•the  propriety  of  the  present  verdict,  that  if  the  lease  had  been 
^received  it  would  have  had  no  effect  with  the  jury ;  nor  that 
it  is  clear  beyond  all  doubt,  if  the  verdict  had  been*  for  the 
defendant,  that  it  would  have  been  set  aside  as  improper ;  and, 
^therefore,  we  think  there  must  be  a  new  trial." 

The  point  was  again  before  the  Court  of  King's  Bench  in 
DeRutzen  v.  Farr  (3),  where  the  decision  in  Crease  v.  Barrett 
was  expressly  affirmed,  and  it  was  held  that  where  improper 
-evidence  was  received,  and  a  verdict  ^ven  for  the  party  adduc- 
ing it,  the  Court  would  grant  a  new  trial,  although  there  was 
•evidence  to  the  same  point  in  favor  of  the  same  party,  unless 
it  clearly  appeared  to  the  Court  that  the  improper  evidence 
•could  not  have  weighed  with  the  jury,  or  that  the  verdict,  if 
.given  the  other  way,  would  have  been  set  aside  as  against 
evidence.  The  same  rule  w&s  followed  in  Wright  v.  Doe  dem, 
Tatham  (4),  where  Lord  Denman,  delivering  the  judgment  of 


g 


I)  6  BIng.  Sei. 
[2)ia  jL*  R.919L 


(8)  4  A.  &  E.  5& 
(4)  7  A.  *  K.  818. 
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the  Court,  and  referring  to  the  case  of  DeRutzen  v.  Farr,  sajd: 
*'  We  need  not  repeat  our  reasons  for  holding  that  where  evi- 
dence formally  objected  to  at  Nisi  Prius  is  received  by  the 
Judge,  and  is  afterwards  thought  by  the  Court  to  be  inadmis- 
Aiien,  c.  J.     sible,  the  losing  party  has  a  right  to  a  new  trial." 

That  rule  was  followed  by  this  Court  in  McMillan  v.  Fraser 
(1),  where  a  new  trial  was  granted  on  account  of  the  improper 
reception  of  evidence ;  the  Court  saying  that  it  was  impossible 
for  them  to  say  what  effect  the  evidence  produced  on  the 
minds  of  the  jury.  So,  also,  in  Maynea  v.  Dolan  (2),  Girvan  v. 
Mayor  of  8t  John  (3),  and  other  cases. 

On  the  other  hand,  the  following  cases  were  held  to  come 
within  the  exception  to  the  general  rule.  In  Cartel^  v.  Sattn^ 
ders  (4),  a  Crown  grant  was  improperly  received  in  evidence 
to  explain  the  intention  of  the  Crown  as  to  one  of  the  bounds 
of  a  previous  grant ;  but  it  had  no  bearing  on  that  question,  nor 
upon  the  Judge's  direction  thereon,  and  a  new  trial  was  refused* 
the  Court  being  of  opinion  that  the  evidence  could  not  have 
had  any  bearing  on  any  of  the  questions  left  to  the  jury. 

In  Bla^k  v.  Doherty  (5)  a  new  trial  was  refused  because  the 
evidence  was  entirely  unimportant,  and  could  not  have  influ^^ 
enced  the  finding  of  the  jury.  And  in  Maddox  v.  Murphy  (6) 
the  execution,  if  improperly  received,  had  nothing  whatever  to 
do  with  the  question  whether  the  defendant  had  participated 
in  the  arrest  of  the  plaintiff,  which  question  the  jury  found  in. 
favor  of  the  defendant. 

The  present  case  is  distinguishable  from  each  of  those  cases;, 
for  here  I  am  unable  to  say  that  it  clearly  appears  that  the 
evidence  respecting  the  suit  brought  by  Mrs.  Killarh,  might  not 
have  had  some  influence  with  the  jury  in  respect  to  the  amount 
of  damages,  by  leading  them  to  infer  that  other  streets  in  the 
town  were  out  of  repair:  thus  affecting  the  question  of  negli- 
gence generally. 

In  England,  the  practice  now  is,  under  the  Judicature  Act,, 
not  to  grant  a  new  trial  on  the  ground  of  the  improper  admis* 
sion  or  rejection  of  evidence,  where  in  the  opinion  of  the  Courts 
no  substantial  wrong  or  miscarriage  of  justice  has  been  occa- 


(1)  2  All.  615. 

(2)  8  AIL  578. 


(3)  6  All.  411. 

(4)  6  AIL  147. 


(6)  22  N.  B.  Rep.  215. 
(6)  27  N.  B.  Rep.  208. 
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fiioned.     See  Shapcott  v.  Ckappdl  (1).    And  a  similar  practice       188^- 
exists  in   Nova   Scotia    under  the    Judicature  Act   of    that 
Province.  See  Confederation  Life  Association  of  Canada  v. 

(TDonneU  (2).  

In  my  opinion  there  should  be  a  new  trial  in  this  case,  Alien,  c.j. 
though  I  come  to  this  conclusion  with  a  good  deal  of  doubt 
and  much  reluctance ;  because,  if  the  evidence  had  been  con- 
sidered as  at  all  likely  to  influence  the  jury,  they  might  have 
been  directed  to  exclude  it  from  their  consideration,  and 
thus,  all  question  of  its  afiecting  the  verdict  would  have  been 
avoided.    See  Stewart  v.  Snowball  (3). 


Wetmore,  J.  I  quite  agree  with  the  learned  Chief  Justice, 
that  this  action  is  maintainable,  but  do  not  arrive  at  the  same' 
conclusion  in  respect  to  the  alleged  improper  reception  of 
evidence. 

It  is  contended  that  one  of  the  questions  put  to  the  female 
plaintiff,  and  her  answer  thereto,  were  improperly  admitted, 
Tiz.,  the  question :  "  To  what  did  you  devote  the  money  you 
earned  ? "  and  the  answer,  "  It  went  to  my  children  and  the 
support  of  my  family  for  things  at  the  house."  From  the 
position  of  the  plaintiffs,  as  given  in  evidence,  this  is  what 
anyone  would  naturally  conclude  that  the  earnings  of  both 
plaintiffs  went  for.  The  evidence  was  quite  immaterial,  and 
if  objected  to  on  that  ground,  should  not  have  been  admitted ; 
but  having  been  admitted,  I  cannot  see  how  it  could  possibly 
have  affected  the  verdict  in  any  way.  The  rule  in  this  respect 
is,  that  if  evidence  is  improperly  received  and  the  Court  is 
not  satisfied  that  it  did  not  affect  the  verdict,  then  there  should 
be  a  new  trial.  For  my  own  part,  I  am  fully  satisfied  this 
•evidence  did  not  and  could  not  have  affected  the  verdict 

As  to  the  evidence  of  John  McKenzie,  the  Mayor,  referring 
to  Mrs.  Killam :  Q.  "You  know  she  brought  an  action 
against  the  Town  of  Moncton?"  A.  "Yes."  Under  objec- 
tion, apart  from  the  question  of  immateriality,  whether  this 
might  or  might  not  be  objectionable,  depends  upon  what  the 
-objection  was.  I  think  a  general  objection  such  as  this  should 
not  prevail  to  the  upsetting  of  a  verdict.    In  my  opinion,  the 


a)12<i.B.D.  58. 


(2)  10  Oui.  a  C  R  92. 


(8)  8  p.  ft  R  597. 
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objection  should  be  so  distinctly  expressed  that  the  presiding- 
Judfi^e  could  clearly  appreciate  the  view  of  the  objecting  coun- 
sel, and  could  exercise  his  judgment  as  to  to  the  sufficiency  of  the 
objection;  and  that  unless  the  ground  of  objection  is  so  stated^ 
wetmoro,  J.  it  should  not  have  any  weight  on  a  motion  for  a  new  triaL 
Evidence,  in  one  view,  might  be  admissible ;  while,  in  another 
view,  it  might  be  objectionable.  The  counsel  at  the  trial  might- 
be  erroneously  of  opinion  that  the  evidence  was  inadmissible  in 
the  view  he  then  took  of  it  If  a  general  objection  is  to  pre- 
vail, on  motion  for  a  new  trial  some  other  objection  can  be 
started  shewing  the  evidence  inadmissible,  that  the  counsel 
never  thought  of  on  the  trial,  and  which  might  disturb  the 
verdict ;  whereas,  if  a  tenable  objection  had  been  suggested  on 
the  trial,  and  properly  brought  under  the  Judge's  notice,  ia 
giving  it  proper  consideration,  probably  no  misruling  would 
have  occurred.  At  all  events,  a  fair  opportunity  would  have 
been  given  to  the  Judge  to  have  intelligently  decided  the  ques* 
tion.  This  rule  is,  I  think,  a  wholesome  one  and  should  be  rigidly 
adhered  to.  It  is  but  fair  to  the  Judge,  and  but  fair  to  the 
parties  whose  rights  are  being  investigated,  and  I  wish  to  apply 
it  to  all  the  objections  made.  Objection  to  the  admissibility  of 
this  evidence  should  not  be  allowed  under  the  general  word 
"  objection  "  without  the  grounds  of  objection  being  stated. 

In  WiUiarns  v.  Wilcox  (1),  it  was  held  that  a  party  objecting^ 
to  the  production  of  a  copy,  on  account  of  due  search  not  having 
been  made  for  the  original,  must  make  the  objection  at  the  time 
of  the  trial  distinctly  on  that  ground ;  if  he  does  not,  the  Court 
will  not  afterwards  entertain  it.  In  the  judgment  of  the 
Court  by  Lord  Denman,  C.  J.,  he  says :  — 

"  We  do  not  doubt  that  it  was  in  fact  made ;  but,  as  the 
whole  class  of  that  evidence,  of  which  this  document  formed  a 
single  item,  was  also  objected  to,  and  the  attention  of  the 
learned  Judge  was  naturally  directed  to  that  more  general  and 
important  objection,  it  is  probable  that  this  was  not  so  made  as* 
to  attract  his  notice.  In  all  cases,  especially  in  one  so  circum- 
stanced as  this,  it  is  the  business  of  the  counsel  to  take  care 
that  the  Judge's  attention  is  drawn  to  any  objection  on  whicb 
he  intends  afterwards  to  rely.  Justice  requires  this,  not  so  muck 

a)8A.&E.81i. 
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to  the  Judge  as  to  the  opposite  party,  who  may  be  willing  as       l^S9. 
in  the  present  case  would,  probably,  have  been  done,  rather  to    Camebon 
waive  the  benefit  of  the  evidence  than  put  his  verdict  in  peril    tow^  of 
on  the  issue  of  the  objection.    If  by  inadvertence  this  was  not    Moycrpy. 
done  on  the  trial,  we  think  we  ought  not,  either  upon  general    wetmore,  j. 
principles,  or  with  a  view  to  the  particular  circumstances  of 
this  case  to  allow  the  objection  to  prevail.  The  admitted  docu- 
ment was  but  one  of  many  to  prove  what  in  the  end  was 
unquestionable  and  unquestioned  the  very  great  antiquity  of 
the  weir;  its  admission  therefore  occasioned  no  injustice;  its 
rejection  could  not  and  ought  not  to  have  varied  the  verdict'' 

Whether  my  view  is  correct  or  not,  referring  to  the  question 
even  if  wrong,  I  cannot  see  what  possible  effect  it  could  have 
upon  the  verdict.  The  next  question  objected  to  was :  "  Do 
you  know  what  sidewalk  Mrs.  Killam  fell  on?"  To  which 
the  witness  answered:  ''As  far  as  my  knowledge  goes,  if  I 
confine  myself  to  the  writ  served  on  me,  it  would  be  Wesley 
street  and  Alma  street.  She  fell  upon  two  streets.  I  do  not 
know,  as  a  matter  of  fact,  what  street  she  fell  on,  or  whether 
she  fell  at  all." 

The  witness  was  not  asked  about  any  writ  served  on  him, 
and  should  not  have  said  anything  about  it.  He  was  simply 
asked  if  he  knew  what  sidewalk  Mrs.  Killam  fell  on.  His 
answer  (eliminating  what  he  said  about  the  writ)  is,  he  did  not 
know  as  a  matter  of  fact  what  street  she  fell  on,  or  whether 
she  fell  at  all — a  proper  question  and  answer,.striking  out  what 
was  said  about  the  writ.  Now  what  possible  effect  could  either 
of  the  questions  and  answers  have  had  upon  the  verdict  ?  I 
think  none  whatever.  When  the  witness  answered  the  last 
question  in  the  negative,  there  was  an  end  of  this  branch  of 
the  inquiry.  It  appears  to  me  the  plaintiffs'  counsel  had  a 
perfect  right  to  interrogate  Mr.  McEenzie  as  to  Mrs.  Killam,  or 
anybody  else  having  fallen  in  the  street,  in  consequence 
of  evidence  given  by  Mr.  McKenzie  in  his  direct  examination-- 
I  think  it  will  not  be  disputed  that  evidence  in  the  ab<^tracfr 
may  be  inadmissible,  still,  by  reason  of  evidence  given  on  the 
opposite  side  it  may  become  admissible.  Let  us  see  what 
Mr.  McKenzie  says  in  his  direct  examination :  Q.  "  Do  or  do 
not  the  other  members  of  the  board  take  upon  themselves  any 
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care  or  duty  with  reference  to  the  streets  in  their  respective 
wards  ?"  A.  "I  think  they  have  given  instructions  to  the  com- 
missioner at  the  meeting  of  the  Council,  and  would  call  my 
attention  to  the  fact  of  such  and  such  things  requiring  atten- 
wetniore,  J.  tiou,  and  I  would  make  it  my  duty  to  see  the  commissioner 
and  have  it  attended  to."  This  evidence  of  the  Mayor,  Mr. 
McKenzie,  was  no  doubt  intended  to  impress  upon  the  minds 
of  the  jury  the  extra  care  and  supervision  exercised  in  respect 
to  the  sidewalks  and  streets,  and  thereby  help  the  defence. 
The  defence  having  J)ut  forward  this  evidence,  for  what  it  was 
worth,  in  support  of  their  case,  it  seems  to  me  it  was  quite  open 
for  the  plaintiffs  to  seek  to  do  away  with  any  effect  it  might 
have,  by  asking  the  witness  if  he  knew  what  sidewalk  Mrs. 
Killam  fell  on,  and  how  he  acquired  his  knowledge.  (The 
form  of  the  question  may  be  .somewhat  irregular,  but  the 
ground  of  objection  not  being  an  objection  in  this  respect,  is  not 
now  available.)  Suppose  the  witness,  instead  of  stating  he 
did  not  knowi  as  a  matter  of  fact  what  street  she  fell  on.  or 
whether  she  fell  at  all,  had  stated,  **  Yes,  he  heard  of,  and  knew 
what  street  she  fell  on  " ;  could  not  the  plaintiffs*  counsel  tKen 
have  asked  him  if  he  did  not  know  it  was  from  some  defect  in 
the  sidewalk  ?  If  the  answer  was  in  the  affirmative,  could  he 
not  have  interrogated  him  as  to  whether  or  not  he  communicated 
with  the  commissioner  on  the  subject  ?  And  this  with  a  view 
of  doing  away  with  the  effect  of  that  part  of  his  testimony, 
where  he  says  he  would  make  it  his  duty  to  see  the  commis- 
sioner and  have  it  attended  to.  The  value  of  the  evidence 
would  depend  upon  the  witness'  answer.  Still,  I  think  the 
plaintiffs'  counsel  was  entitled  to  interrogate  the  witness  as  to 
the  fact,  by  reason  of  the  evidence  elicited  on  the  witness* 
direct  examination,  the  witness'  answer  being  in  the  negative 
rendered  any  further  question  on  the  point  useless.  The  other 
allegations  of  improper  reception  of  evidence  do  not  seem  to 
me  tenable.  And  further,  I  do  not  see  how  the  evidence,  even 
if  wrongly  received,  could  possibly  affect  the  verdict.  The 
evidence  objected  to  really  amounted  to  nothing.  The  appli- 
cation for  non-suit  or  new  trial,  should,  in  my  view  of  the 
•^ase,  be  refused. 
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Palmer,  J.  This  is  an  action  for  injuries  to  the  female 
plaintiff,  caused  by  a  defective  plank  sidewalk  in  one  of  the 
public  streets  of  the  Town:  tried  before  the  Chief  Justice  at 
the  Westmorland  Circuit,  in  January,  1889. 

The  principal  facts  were :  that  the  street  authorities  of  the 
Town  put  down  the  sidewalk,  the  planks  of  which  they  spiked 
•down  with  two  spikes  in  each  end.  About  a  week  before  the 
jM^ident,  the  owner  of  a  lot  bordering  on  the  street  wrenched 
up  and  took  out  some  of  the  planks,  for  the  purpose  of  digging 
4k  sewer  through  the  sidewalk. 

The  evidence  leaves  it  uncertain  how  long  the  planks 
remained  out,  but  one  witness  says  they  so  remained  a  day  or 
two,  at  the  end  of  which  time  the  person  who  had  removed 
them  replaced  them,  but  did  not  refasten  them,  and  left  them 
in  an  unsafe  condition,  and  the  female  plaintiff,  in  lawfully 
walking  along  the  sidewalk,  fell  through  and  was  injured.  It 
-was  shewn  that  any  person  looking  at  the  sidewalk  after  the 
planks  were  replaced,  could  not  tell  whether  or  not  the  spikes 
bad  been  replaced. 

It  was  scarcely  contended  but  that  the  Town  would  be 
liable  if  they  were  answerable  for  the  state  the  sidewalk  was 
in,  and  if  they  could  be.sued  at  all  for  a  neglect  of  duty  to  keep 
the  streets  in  a  safe  condition. 

The  second  point  is  not,  I  think,  debatable.  We  are  bound 
by  the  case  of  Clarke  v.  The  City  of  Portland. 

The  Act  incorporating  that  Town  is  the  same  in  effect  as  the 
Act  incorporating  Moncton.  The  other  question  depends  upon 
several  questions.  First,  it  is  said  that  the  wrong-doer  is  the 
person  who  tore  up  the  planks,  and  he  alone  is  liable  for  his 
wrong ;  and  no  doubt  that  is  so,  if  the  defendants  are  them- 
selves guilty  of  no  wrong ;  but  I  think  a  person  whose  duty 
it  is  to  keep  the  streets  in  a  safe  condition  is  not  relieved  of 
such  duty  because  some  wrong-doer  has  made  them  unsafe ; 
but  in  order  to  make  it  their  duty  to  do  this,  it  is  necessary 
for  them  to  have  notice  of  the  defect,  and  time  to  repair  it. 
The  fact  of  it  not  being  evident  by  inspection,  that  the  planks 
were  not  refastened,  is  evidence  to  shew  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  in  walking  over  them,  and 
-equally  strong  evidence  that  the  defendants  had  no  notice  of 
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1889.  the  defect,  as  long  as  such  defect  was  latent ;  and  therefore 
Cameron  there  would  be  no  evidence  of  negligence,  if  it  had  not  ap- 
peared that  the  planks  were  out  some  two  days,  during  which 
time  it  must  have  been  most  evident  to  persons  whose  duty  it 
was  to  look  after  the  streets,  that  this  street  was  in  a  palpably 
unsafe  condition. 

The  law  on  this  subject  is  well  stated  in  Shearman  and  Red- 
field  on  Negligence  (4th  ed.),  sec.  369,  which  is  as  follows:  "As 
municipal  corporations  owe  a  duty  of  active  vigilance  to  the 
public  in  respect  to  the  condition  of  highways  under  their 
control,  they  are  bound  to  discover  any  defects  therein  within 
a  reasonable  time,  though  caused  by  the  negligence  and  acts 
of  others.  For  practical  purposes,  the  opportunity  of  knowing 
in  such  cases  must  stand  for  actual  knowledge ;  and  therefore, 
where  open  defects  in  a  highway  have  existed  for  a  consider- 
able time,  notice  of  them  is  implied,  and  is  imputed  to  those 
whose  duty  it  is  to  repair  them ;  in  other  words,  they  are  pre- 
sumed to  have  notice  of  such  defects  as  they  might  have  dis- 
covered by  the  exercise  of  reasonable  diligence.  Such  notice 
may  be  imputed  also  where  a  defect,  though  temporary,  has 
been  of  frequent  occurrence  during  a  long  period ;  for  example, 
where  an  individual  has  habitually  used  an  unguarded  cellar 
door  in  the  sidewalk ;  but,  on  the  other  hand,  it  is  not  to  be 
imputed  where  a  lawful  structure  has  been  proved  to  be 
exceptionally  safe,  during  a  long  period.  It  is  evident  that 
notice  should  not  be  so  I'eadily  presumed  from  the  continuance 
of  latent  defects,  as  in  the  ca^e  of  such  as  are  open ;  while 
others,  like  an  unguarded  precipice  at  the  side  of  a  street,  or  a 
decayed  wall  hanging  over  a  sidewalk,  one  so  dangerous  as  to 
challenge  immediate  attention ;  so  that  the  jury  may  be  war- 
ranted in  finding  a  very  short  continuance  of  these  notorious  de- 
fects to  constitute  a  sufficient  notice  of  them.  In  some  States, 
notice  of  a  defect  is  not  to  be  imputed  to  municipal  officers  when 
frequenters  of  the  locality  did  not  notice  it ;  but  this  is  not 
the  invariable  rule.  Evidence  of  other  accidents,  occurring  at 
the  same  place,  is  admissible  for  the  purpose  of  shewing  that 
the  authorities  have  received  notice  of  its  dangerous  character. 
Upon  the  circumstances  of  each  case,  it  is  for  the  jury  to  deter- 
mine whether  the  continuance  of  a  defect  has  amounted  to  a 
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notice  of  its  existence ;  and  in  doing  so,  some  weight  must  be 
given  to  the  consideration  that  municipal  authorities  cannot 
ordinarily  act  with  the  promptness  of  individuals.'' 

If  this  is  so,  it  was  the  duty  of  the  Town  to  repair  the  side- 
walk when  they  had  notice  that  it  was  in  a  dangerous  state, 
and  the  only  question  remaining  to  make  them  liable  is, 
whether,  because  the  wrong-doer  had  apparently,  but  not 
really,  repaired  it,  this  relieved  them,  and  I  cannot  see  on  what 
principle  it  can  do  so ;  instead  of  doing  their  duty  themselves 
they  allowed  another,  depending  upon  him  to  do  it  properly, 
and  it  has  not  been  done  in  consequence.  If  this  were  allowed 
to  relieve  them,  the  most  dangerous  traps  could  be  made  by 
irresponsible  parties,  and  no  person  would  be  safe  in  walking 
the  streets  of  any  town,  and  the  public,  instead  of  being 
secured  from  injury  by  the  trust  reposed  in  and  cast  upon  the 
Town,  would  thereby  be  lulled  into  a  false  security.  The 
whole  question  appears  to  me  to  be  this :  In  case  a  person  had 
a  private  plankway  on  which  he  was  in  the  habit  of  walking, 
and  on  which  it  would  be  dangerous  to  walk  if  not  fastened, 
and  some  wrong-doer  had  torn  up  the  planks,  which  he  knew; 
then  such  wrong-doer  had  apparently  put  them  back,  would  it 
be  prudent  for  him  to  walk  on  these  until  he  had  first  ascer- 
tiuned  that  they  were  fastened  ?  I  think  it  would  not.  So 
here,  the  officers  of  the  town  knowing  that  this  sidewalk  was 
torn  up,  and  it  would  not  be  safe  until  it  was  not  only  put 
back,  but  refastened,  was  evidence  of  want  of  prudence  in 
them  to  allow  the  public  to  use  it  until  they  had  ascertained 
that  it  was  safe  by  the  planks  being  ref&stened.  They  had 
no  right  to  infer  that  the  wrong-doer  had  refastened  them 
because  he  had  replaced  them. 

I  therefore  think  the  verdict  was  right. 
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King,  J.  This  is  an  action  to  recover  damages  for  injuries 
sustained  by  the  female  plaintiff,  in  consequence  of  the  alleged 
n^ligence  of  defendants  in  not  repairing  a  sidewalk  laid  by 
them  on  Robinson  street,  in  the  Town  of  Moncton.  Upon  the 
trial  the  plaintiffs  obtained  a  verdict  for  $300,  and  this  is  a  mo- 
tion for  a  nonsuit  pursuant  to  leave,  or  for  a  new  trial. 

Bobinson  street  runs  from  Main  street  to  Mountain  Road, 
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and  is  about  120  rods  in  length.  It  was  laid  out  about  thir- 
teen years  ago  by  one  Robinson,  through  a  tract  of  land  which 
he  divided  into  building  lots  and  sold  as  such,  and  on  which 
houses  have  been  erected.  The  street  was  thrown  open  to  the 
public,  and  the  town  repaired  it,  laid  sewers  in  it,  and  other- 
wise dealt  with  it  in  the  same  way  as  with  the  other  streets 
of  the  town  —  Robinson  being  one  of  the  town  councillors 
while  some  of  this  work  was  going  on. 

Prior  to  1887  the  town  had  laid  a  sidewalk  upon  the  street, 
from  Main  street  to  the  Intercolonial  Railway  crossing.  In 
June  or  July,  1887,  the  town  extended  this  sidewalk  on  the 
east  side  of  Robinson  street  to  the  end  of  it,  at  Mountain  Road, 
and  it  was  on  this  part  of  the  sidewalk,  at  a  point  about  three- 
quarters  of  the  distance  from  Main  street,  that  the  accident 
took  place,  on  May  5th,  1888. 

The  sidewalk  was  properly  constructed.  Sleepers  or  string- 
ers, graded  level  to  the  ground,  were  laid  lengthwise  of  the 
street,  and  then  planks  five  feet  long,  6  to  9  inches  wide,  and 
2  inches  thick,  were  laid  across  the  stringers,  closely  driven 
together  and  spiked  to  the  stringers  by  two  spikes  in  each  end. 
The  ends  of  the  planks  projected  4  or  5  inches  beyond  the 
stringers. 

About  the  latter  part  of  April,  1888,  a  resident  on  the  street, 
named  Clay,  forced  up  a  plank  with  an  axe,  to  drain  off  water 
from  his  premises.  The  plank  was  afterwards  put  back  in  its 
place,  but  was  not  spiked  down,  although  the  spikes  (or  at 
least  the  heads  of  them)  were  still  in  the  plank.  On  the  morn- 
ing of  May  5th,  the  female  plaintiff  was  walking  along  the 
sidewalk,  in  company  with  a  young  woman  who  was  slightly 
in  advance,  and  who,  by  stepping  upon  the  projecting  portion 
of  the  plank,  caused  it  to  spring  up  and  trip  the  female  plain- 
tiff, who  fell  and  was  injured. 

The  evidence  on  behalf  of  the  plaintiff  was  directed  to  show 
that  the  sidewalk  was  in  a  defective  state  to  such  an  extent, 
and  for  such  a  length  of  time  as  that  the  defendants  might, 
and  with  reasonable  care  ought  to  have  known  of  its  being  in 
an  improper  and  dangerous  condition.  Some  of  the  witnesses 
for  plaintiffs  speak  of  but  one  plank  as  being  loose,  others  of 
two  planks,  or  at  least  of  one  plank  split  in  two.    The  plain- 
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tifl&'  witnesses  also  differed  as  to  the  length  of  time  that  the       ^8^- 
plank  was  loose  before  the  accident.    The  male  plaintiff  says    Gamkbon 
that  it  was  loose  for  over  two  weeks,  while  the  other  witnesses    rp^^^  ^^ 
for   the    plaintifis  will  not  state  that  it  was  over  a  week,   Mqnctok* 
although  some  of  them  upon  direct  examination  gave  a  much      King,j. 
longer  period. 

At  the  risk  of  being  tedious,  it  may  be  well  to  state  the 
substance  of  the  evidence  more  at  length. 

The  female  plaintiff  says  that  she  saw  the  plank  out  about 
a  week  before  the  accident,  but  is  not  positive  that  it  was  a 
week.  She  saw  it  out  once  only,  about  5  a.  m.  She  walked 
over  the  sidewalk  once  a  day,  and  noticed  nothing  in  its 
appearance  at  this  place  that  was  different  from  the  rest  of  the 
sidewalk. 

Miles  Steeves  passed  over  the  street  twice  a  day,  down  and 
up.  He  saw  the  place  open  one  evening,  about  a  quarter  after 
five.  Does  not  mind  particularly  that  he  saw  it  more  than 
once.  The  next  morning  when  he  came  down  he  thinks  the 
planks  were  laid  in.  Two  planks  had  been  taken  up.  On 
his  direct  examination,  he  says  that  this  was  about  a  fortnight 
before  the  accident,  but  on  cross-examination  he  says  that  he 
is  not  prepared  to  state  positively  that  it  was  over  three  days 
before  the  accident  that  he  saw  the  hole.  On  direct  examina- 
tion, he  was  asked  as  to  the  condition  in  which  the  planks 
were  after  he  saw  the  hole  and  before  the  accident  (which  he 
aaw),  and  he  says :  ''  I  noticed  that  the  planks  were  loose  when  I 
passed  over  them.  I  saw  them  loose  with  my  eyes  and  felt 
them  with  my  feet  — felt  them  moving.  That  state  of  affairs 
lasted  about  a  fortnight  before  I  saw  this  woman  fall." 

On  cross-examination,  however,  he  stated  that  previous  to 
seeing  the  hole  he  had  no  recollection  of  seeing  anything 
unusual,  and  after  that  and  up  to  the  time  of  the  accident 
be  does  not  remember  seeing  anything  unusual,  and  would 
not  swear  that  more  than  three  days  elapsed  in  the  mean- 
time. 

It  18  quite  probable  that  (except  as  to  time)  these  statements 
may  be  reconciled  by  supposing  that  he  only  knew  of'  the 
planks  being  loose  (as  distinguished  from  their  being  out)  by 
walking  on  them ;  and  that  when  he  says,  on  his  direct  exami- 
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_  nation,  that  he  saw  them  loose  with  his  eyes,  he  has  reference 
to  seeing  them  out. 

As  to  the  likelihood  of  noticing  that  the  planks  were  loose 
after  they  were  put  back  into  place,  he  says :  ''A  person  walking 
ordinarily  along  would  not  observe  whether  they  were  spiked 
or  not.  *  *  Tou  would  not  detect  without  walking  on 
them.  If  you  examined  them  closely,  you  would  think  they 
were  spiked,  because  the  old  spikes  were  in  them.  If  yon 
were  walking  over  them  you  might  think  they  were  spiked* 
*  *  If  a  man  was  walking  over  them  he  might  suppose, 
not  knowing  they  were  loose,  that  they  were  spiked,  but  if  he 
examined  them  closely  he  would  find  they  were  not  spiked. 
When  I  examined  them  after  the  accident  I  found  they  were 
not  spiked.  Nothing  was  holding  them,  except  their  own 
weight,  down  on  the  sleepers.  There  were  two  loose  then.  I 
tested  them  myself.  The  two  were  lying  together.  I  put  my 
foot  on  them  and  tested  them,  and  they  would  fly  up,  (i.  e^ 
after  the  accident). 

John  Ounn,  who  also  saw  the  accident,  sajrs  that  there  were 
two  pieces  of  wood  loose  then,  but  whether  they  formed  one 
plank  or  not  he  does  not  know.  He  passed  over  the  sidewalk 
not  less  than  four  times  a  day,  but  did  not  see  any  plank  out. 
He  was  positive,  however,  that  one  plank  was  loose  as  much  as 
a  week  before  the  accident,  but  cannot  say  that  he  ever  saw  or 
noticed  that  the  planks  were  loose  more  than  onoe,  and  the 
only  time  he  can  speak  to  its  being  loose  is  once.. 

He  also  says  that  if  a  person  did  not  happen  to  step  on  tlie 
plank  he  might  not  have  perceived  it  to  be  loose. 

Qeorge  Rix  used  the  sidewalk  every  day,  three  or  four  timea 
a  day.  He  saw  Clay  take  up  the  plank  with  an  axe,  and  it 
appeared  to  be  splintered  off  in  taking  it  out  On  direct  ok* 
amination  he  said  that  this  was  three  or  four  weeks  before  ibe 
accident,  but  on  cross-examination  he  says :  *"  As  far  as  I  will 
go  it  was  a  week,  and  beyond  that  I  will  not  go  positively/' 
He  says  that  he  never  noticed  more  than  one  plank,  but  thafc 
he  saw  it  out  twice,  and  could  not  swear  that  the  last  time  he 
saw  it  was  the  same  day  he  baw  Clay  take  it  out ;  at  i^l  evento 
it  was  about  the  same  time.    Whether  it  was  one  or  two  days 
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in  BuccessioQ  he  would  not  say.  He  observed  twice,  in  walking 
over  it,  that  it  was  loose. 

As  to  the  chance  of  observing  it  he  says :  "  Persons  might 
not  notice  it  walking  over  it  unless  they  stepped  on  it,  or  were 
looking  at  the  sidewalk.  I  knew  it  had  been  loose  and  I 
walked  over  it  without  observing  it  was  loose  myself.".  He 
also  speaks  of  having  once  noticed  that  the  plank  was  not 
dropped  into  its  place,  but  that  its  edge  was  up  upon  the 
next  one.  At  one  time,  he  says,  that  this  was  one  of  the 
two  occasions  referred  to  when  the  plank  was  up,  and  at 
another  time,  he  says  that  this  was  one  of  the  two  occasions 
when  he  saw  it  loose. 

The  last  witness  for  plaintiffs  was  William  Cameron,  the 
male  plaintiff,  who  says  that  he  passed  over  the  sidewalk 
every  day,  and  although  he  did  not  see  any  plank  out  yet 
he  saw  two  planks  loose,  or  rather  a  wide  plank  split  in  two 
that  was  loose.  This  he  saw  loose  15  or  20  times.  Every 
time  that  he  passed  over  the  sidewalk,  for  two  weeks  or  more 
before  the  accident,  he  saw  that  the  planks  were  loose.  The 
planks,  he  says,  were  just  moved  back  and  forth  out  of  their 
picice.  They  were  lying  on  the  stringers,  and  sometimes  they 
would  be  moved  to  one  side  and  sometimes  to  the  other,  and 
sometimeft  the  plank  would  be  laid  on  its  edge. 

For  the  defence  it  was  proved  that  the  town  officers  had  no 
actual  knowledge  of  the  defect ;  and  it  was  shown  that  on  the 
morning  of  the  accident  several  men  had  gone  to  work  on 
Robinson  street  to  repair  the  street,  on  orders  of  the  road 
commissioner,  and  had  begun  at  the  Mountain  Road  end. 
These  workmen  met  the  female  plaintiff  on  her  return  home, 
after  the  accident,  and  learned  of  it  from  her.  One  of  ihem^ 
a  man  named  Marshman,  father  of  the  young  woman  who  was 
with  Mrs.  Cameron,  went,  to  the  place  and  repaired  the  side- 
walk. Marshman  says:  "I  discovered  the  plank  either  by 
feeling  with  my  hand  or  putting  an  axe  under  it  I  could  not 
tell  which  was  it  without  trying  them.  One  plank  was  loose ; 
it  was  about  eight  or  nine  inches  wide ;  it  was  not  in  two 
pieces  and  was  not  split 

The  road  commissioner,  Scott,  testified^  that  he  had  been  on 
this  sidewalk,  not  less  than  seven  nor  more  than  ten  days 
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before  the  accident ;  and  that  he  walked  along  and  examined 
it,  looking  at  it  to  see  that  there  was  npthing  wrong  about  it ; 
but  that  he  did  hot  make  such  a  mmate  examination  of  it  as 
to  be  able  to  tell  whether  there  were  or  were  not  loose  planks 
in  it ;  that  the  only  examination  of  it  that  he  then  made^ 
was  to  walk  over  it,  and  that  loose  planks  might  have  been 
there  without  his  knowing  of  it.  He  noticed,  however,  that 
the  sidewalk  was  slightly  twisted  by  the  frost  at  a  point 
between  the  place  of  the  accident  and  Main  street. 

It  appeared  that  there  were  about  32  miles  of  street  in 
Moncton,  and  15  miles  of  sidewalk,  whether  of  plank  or  cinder. 

The  learned  Chief  Justice  asked  the  jury  whether  the 
defendants  had  the  means  of  knowing  of  the  defect,  and 
whether  they  could,  by  the  exercise  of  ordinary  and  reasonable 
care  and  inspection,  have  discovered  the  defect ;  and  he  told 
them  that  if  Scott  examined  carefully  as  he  went  along,  and 
no  defect  was  apparent,  and  if  he  exercised  reasonable  and 
proper  care  in  making  the  examination,  that  would  be  sufficient. 

The  jury  found  for  the  plaintiffs ;  and  I  think  it  must  be 
taken  that  they  found  that  Scott  did  not  exercise  reasonable 
and  proper  care  in  making  the  examination,  and  that  if  he 
had  exercised  such  care  the  defect  would  have  been  discovered. 

There  is  a  paragraph  in '  Scott's  evidence  which  is  liable  to- 
misconception  unless  explained.  He  is  asked  on  cross-exami- 
nation, &s  follows :  "  It  was  easy  for  you  to  tell  by  looking  at 
this  place  that  a  plank  was  taken  up?"  The  witness  had 
previously  stated  that  he  had  examined  the  place  after  the- 
aecident ;  and  looking  at  the  answer  to  the  above  question,  I 
think  it  must  be  clear  that  the  question  and  answer  relate  to 
what  was  observed  by  Scott  after  the  accident.  His  answer 
is :  "I  don't  know  as  I  should  have  noticed  it  if  I  did  not 
know  the  place.  I  could  see  a  plank  had  been  taken  up  and 
planked  down.  I  am  prepared  to  say  only  one  plank  pre- 
sented that  appearance.  I  will  swear  that  plank  was  not 
split." 

The  question  upon  the  facts  as  stated  is,  whether  reasonable 
men  could  have  found  as  the  jury  did. 

Apart  from  Scott's  evidence,  I  do  not  think  that  a  verdict 
for  plaintiffs  could  be  sustained;  for,  considering  that  the  side- 
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walk  was  new,  and  considering  the  extent  of  the  streets  and 
sidewalks  of  the  town,  it  could  not  be  deemed  a  want  of  care 
for  the  town  officers  not  to  be  on  this  sidewalk  daring  the 
two  weeks  before  the  accident.  Bat  Scott's  evidence  places 
him  upon  the  sidewalk  from  seven  to  ten  days  before  the  acci- 
dent, and  although,  therefore,  barely  within  the  time  during 
which  the  female  plaintiff,  and  Ounn,  Steeves  and  Riz  speak 
of  the  plank  as  being  loose,  still  clearly  within  the  time  named 
by  Cameron  as  that  in  which  he  saw  the  plank  loose  every 
time  he  passed  over  it. 

Now,  for  myself,  I  do  not  believe  Cameron's  testimony.  I 
believe  that  his  interest  h&s  led  him  into  a  looseness  of  state- 
ment. His  testimony  is  to  my  mind  inconsistent  with  that  of 
all  the  other  witnesses  called  for  the  plaintifis.  His  statement 
that  he  saw  the  plank  or  planks  loose  15  or  20  times  during 
two  weeks  or  more,  and  that  they  would  be  shoved  to  one 
side  or  the  other,  or  on  the  edge,  and  that  he  so  saw  them 
every  time  he  passed  over  the  sidewalk,  is  entirely  inconsis- 
tent with  the  evidence  of  the  other  witnesses  for  plaintiffs, 
who  had  as  abundant  opportunities  to  see  the  state  of  the  side- 
walk, and  who  saw  nothing  that  Cameron  saw,  but  saw  some- 
thing Tery  different.  However,  as  Cameron's  statement  is 
consistent  with  itself,  as  he  does  not  contradict  himself  in  his 
own  examination,  I  am  afraid  that  1  have  no  right  to  deny  to 
it  any  credit  that  the  jury  may  have  seen  fit  to  attach  to  it. 

Then  taking  Cameron's  testimony  as  true,  and  treating  it 
for  this  purpose  as  the  only  evidence,  on  the  point,  might  not 
reasonable  men  conclude  that  if  Scott  failed  to  see  what  Cam- 
eron saw  every  time  he  walked  over  the  sidewalk,  he  failed  to 
exercise  the  reasonable  6are  in  observation  that  be  should  have 
exercised  when  he  was  going  over  the  sidewalk  with  a  view 
to  observation  ? 

Several  additional  circumstances  may  have  entered  into 
the  consideration  of  the  jury,  as  for  instance  the  testimony  of 
some  of  the  witnesses  that  there  were  two  planks  loose,  or  if 
not  two,  that  the  plank  was  split,  and  if  so  would  attract 
attention.  And  the  further  fact  stated  by  Rix  that  the  plank 
appeared  to  be  splintered  off  in  taking  it  out  by  Clay,  as  indi- 
cating that  it  might  attract  attention.    And  the  further  fact 
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that  when  Scott  saw  the  plank  after  the  accident,  it  bore  the 
appearance  of  having  been  raised  He  says,  *'  I  could  see  a 
plank  had  been  taken  up  and  planked  down.  I  am  prepared 
to  say  only  one  plank  presented  that  appearance."  This  ap- 
pearance might,  however,  be  that  presented'  by  driving  extra 
spikes  in  the  ends.  There  is  also  the  additional  circumstance 
that  Scott  appears  to  have  anticipated  the  possibility  of  there 
being  loose  planks,  for  he  says  that  he  instructed  his  workmen 
to  look  after  this  sidewalk  and  see  that  there  were  no  loose 
planks. 

To  conclude  upon  this  branch  of  the  case,  while  (if  the 
matter  were  for  me  to  decide)  I  should  have  no  hesitation  in 
finding  that  there  was  no  negligence  on  Scott's  part,  (for  planks 
in  a  sidewalk  are  not  to  be  individually  tested  like  the  wheels 
of  a  railway  train  about  starting,)  I  feel  compelled  by  the 
possible  credit  that  may  be  attached  to  Cameron's  evidence,  to 
come  reluctantly  to  the  conclusion  that  there  was  some  evidence 
to  go  to  the  jury. 

As  to  the  other  grounds  of  motion  for  nonsuit,  the  3rd,  4th, 
5th,  6th  and  7th,  were  not  argued.  In  Beg.  v.  High  Hodden  (1), 
Blackburn,  J.,  held  that  a  body  liable  to  repair  the  highways, 
was  liable  to  indictment  if  they  did  not  put  and  keep  the  high- 
ways in  such  repair  as  to  be  reasonably  passable  for  the  ordinary 
traffic  of  the  neighborhood  at  all  seasons  of  the  year.  That 
is  also  the  measure  of  liability  where  an  action  is  brought  by 
one  who  sustains  a  special  and  particular  injury  arising  out  of 
the  common  cause  of  injury. 

As  to  th»  7th  point,  that  Robinson  street,  upon  which  the 
accident  occurs,  is  not  owned  by  the  Town,  but  that  it  is  the 
private  property  of  Mr.  Robinson,  who  laid  it  out,  Bex  v.  Leake 
(2),  is  an  authority  to  the  contrary. 

As  to  the  6th  point,  it  is  not  necessary  to  discuss  whether  or 
not  the  Town  of  Moncton  is  under  an  obligation  to  repair  the 
streets,  etc.,  within  its  bounds.  I  may,  however,  refer  to  the 
opinion  of  His  Lordship,  Mr.  Justice  Qwynne,  in  OriffUhs  v. 
T<mn  of  ForUand  (3),  where  he  says :  "  Upon  the  question 
whether  the  statute  of  the  corporation  of  the  Town  o{  Port- 
land imposes  upon  the  corporation  the  duty  of  keeping  the 
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streets  and  sidewalks  in  a  sufficient  state  of  repair,  I  am  of 
opinion  that  the  effect  and  intent  of  the  statute  creating 
the  municipality  and  placing  under  its  exclusive  control, 
the  public  streets  and  highways,  does  impose  upon  the 
•corporation  the  co-relative  duty  of  keeping  them  in  repair." 
The  49th  sec  of  38  Vic  cap.  40,  incorporating  the  Town  of 
Moncton,  is  at  least  as  strong  as  the  provisions  of  the  Portland 
Act  referred  to  by  Mr.  Justice  Owynne.  But  in  this  case  it  is 
not  necessary  to  go  into  this,  because  by  assuming  to  repair  the 
■streets  and  by  laying  a  perishable  sidewalk,  the  defendants  are 
bound  to  reasonable  care  to  keep  it  secure. 

Then  as  to  the  grounds  for  new  trial.  The  objection  to  Dr. 
Purdy's  evidence  was  abandoned,  as  was  the  objection  to  the 
•evidence  of  Steeves  and  Rix. 

The  following  in  the  evidence  of  the  female  plaintiff  was 
objected  to: 

y.  To  what  did  you  devote  the  money  you  earned  ?  A. — 
It  went  to  my  children,  and  the  support  of  my  family  for 
things  for  the  house. 

Mr.  Wells  contended  that  the  effect  of  this  was  to  enhance 
the  damages  by  exciting  sympathy.  If  the  declaration  joins  a 
count  by  the  husband  in  his  own  right  for  loss  of  the  wife's 
services  as  may  be  done  (this  evidence  would  be  admissible, 
under  Consol.  Stat,  c  37,  sec  41,)  but  if  the  claim  is  solely  in 
respect  of  the  cause  of  action  accruing  personally  to  the  wife 
the  evidence  seems  to  me  bad ;  and  as  it  was  objected  to,  and 
as  the  damages  are  quite  high,  I  should  think  that  the  pressing 
in  of  this  piece  of  evidence  should  entitle  the  defendant  to  a 
new  trial. 

As  to  the  evidence  of  Cameron  as  to  his  opinion  of  his  wife's 
ability  to  work,  this  was  objected  to  before  ns  only  on  the 
ground  of  its  being  opinion.  I  think  it  proper  enough.  The 
question  really  bears  on  the  extent  of  the  injury  to  her  health 
as  manifested  by  her  work. 

As  to  the  evidence  of  John  Mackenzie  respecting  the  suit 
brought  by  Mrs.  Killam  against  the  Town  of  Moneton, 
Mr.  Wella  says  that  his  objection  is  not  to  the  mode  of 
7>roof,  but  to  proof  of  the  fact  I  think  the  question  would 
liave  been  clearly  wrong,  were  it  not  that  the  defendants,  by 
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some  of  their  qaestions  to  Mr.  Mackenzie,  rather  aimed  ta 
show  that  the  town  was  looking  well  after  the  streets  gener- 
ally. Amongst  other  things,  Mr.  Mackenzie,  speaking  of  Rob- 
inson street,  said  that  it  was  as  good  as  any  of  the  streets  in 
the  town.  The  evidence  as  to  the  sums  available  for  street- 
repairs  rather  tended  to  show  that  defendants  were  seeking^ 
to  make  out  what  is  suggested  by  the  dth  ground  of  motion, 
for  nonsuit  as  a  defence,  viz.,  that  their  general  care  of  the 
streets  and  sidewalks  was  good. 

The  grounds  of  misdirection  and  nondirection  were  not- 
argued  except  as  involved  in  the  motion  for  nonsuit 

As  to  the  damages  being  excessive ;  I  think  them  high,  but 
can  hardly  say  they  are  excessive. 

Upon  the  whole,  then,  I  think  there  should  be  a  new  trial,, 
on  the  point  of  evidence  referred  to,  unless  it  appears  that  the 
declaration  contains  a  count  claiming  damages  in  respect  of 
the  husband's  right.  And  in  the  event  of  there  being  such  a^ 
count,  I  think  the  rule  should  be  discharged.  * 


Tuck,  J.    I  think  there  is  no  evidence  in  this  case  on  which 
a  jury  might  reasonably  and  properly  conclude  there  was- 
negligence. 

On  the  fifth  day  of  May,  1888,  the  female  plaintiff,  while 
walking  on  the  sidewalk  on  Kobinson  street,  in  the  Town  of 
Moncton,  tripped  over  a  plank,  fell  forward  and  was  pretty 
badly  hurt.  She  was  going  along  the  street  at  the  time,  with 
a  small  girl,  who,  being  on  the  inside  of  the  walk,  stepped  on. 
the  end  of  a  plank,  which  was  loose.  This  caused  the  plank 
to  fiy  up  at  the  other  end ;  her  toes  caught  in  it ;  hence  the- 
accident  Her  evidence  shows  that  this  plank  was  not  spiked,, 
and  had  been  out  a  week  before  that  time  and  been  put  in  again.. 
This  plank  was  in  position  apparently  the  same  as  the  others,, 
and  did  not  appear  to  be  different  from  them.  The  accident- 
occurred  from  the  plank  not  being  fastened  down. 

Miles  Steeves,  another  witness,  speaks  of  two  planks  havings 
been  taken  up  near  where  a  man  named  Clay  lived,  and  thi&- 
he  noticed  about  a  fortnight  before  he  saw  Mrs.  Cameron  fall- 
He  says  that  when  he  came  up  after  the  accident  the  planka- 

**  Tlie  d«aIaration  did  not  contain  a  oount  by  the  husband  for  lots  of  bis  wife's  servioes.    Bapi. 
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^ere  in  the  same  position  as  if  they  had  been  spiked,  and  that 
41  person  walking  casually  over  them  would  not  observe 
whether  they  had  been  spiked  or  not. 

John  Gunn,  about  a  week  before  the  woman  fell,  saw  one  or 
two  planks  loose  at  the  same  place.  He  found  it  out  by 
frequently  walking  over  them ;  he  never  saw  them  out  alto- 
^ther ;  he  could  not  say  that  he  saw  or  noticed  more  than 
^nce  that  the  planks  were  loose,  although  he  was  in  the  habit 
oi  frequently  walking  up  and  down  the  street.  He  says  that 
it  might  well  happen  that  a  person  would  walk  over  that 
street  a  great  deal  and  not  discover  it  was  loose,  unless  he 
happened  to  step  on  that  particular  plank ;  and  that  all  the 
time  the  spike  was  out,  the  plank  remained  in  its  position  the 
:flame  as  if  it  had  been  spiked.  This  witness  passed  over  the 
place  not  less  than  four  times  a  day,  and  only  once  saw  the 
plank  loose.  There  were  two  pieces  of  wood  loose,  but  whether 
they  formed  one  plank  or  not  he  did  not  know. 

Qeorge  Rix  testifies  that  he  lived  on  Robinson  street,  about 
41  quarter  of  a  mile  to  the  north  of  where  Clay  lived,  and 
walked  up  and  down  the  street  every  day.  About  the  last  of 
April,  just  before  the  accident,  he  saw  John  Clay,  a  colored 
man,  who  lives  close  by  the  sidewalk,  pry  up  a  plank  and  take 
it  out,  leaving  a  hole.  The  plank  was  put  back  after  one  or 
two  days ;  for  a  day  or  two  it  was  left  out  altogether.  When 
it  was  put  back  it  was  not  spiked  down ;  was  lying  on  the 
sleepers,  but  did  not  appear  to  be  level.  When  one  walked 
•over  it,  it  would  move  out,  and  sometimes  was  partly  out 
This  continued  so  for  a  week  or  more.  Where  the  plank  was 
taken  out  a  good  deal  of  water  ran  through,  which  appeared 
to  be  drained  out  of  John  Clay's  yard,  and  to  run  into  the 
Toad  ditch.  On  cross-examination,  the  most  this  witness  will 
say  is  that  he  saw ^ the  plank  taken  up;  that  he  saw  it  up 
twice,  and  how  long  it  was  up  on  each  occasion  he  cannot  say. 
He  says  that  the  sidewalk  was  built  by  laying  stringers  on 
the  street,  and  in  line  with  it,  and  placing  planks  crosswise ; 
that  the  planks  had  two  spikes  in  each  end ;  were  from  six  to 
eight  inches  in  width,  two  inches  in  thickness,  and  the  plank 
in  question  was  eight  or  nine  inches  in  width ;  and  the  side- 
-walk  was  from  four  to  five  feet  in  width.  The  planks  were 
•close  together.    They  were  not  jointed  with  a  plane,  but  sawed 
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on  the  edges,  and  would  lie  close  together.  This  plank  was  in 
its  position  after  he  had  seen  it  taken  out,  although  not 
spiked,  and  previous  to  the  accident  he  had  gone  over  it  a 
number  of  times  when  it  was  in  position. 

William  Cameron,  the  other  plaintiff,  gives  an  account 
somewhat  different  from  that  of  all  the  witnesses  called  in 
his  behalf.  He  states  that  he  passed  at  different  times  where 
the  plank  was  taken  up ;  that  it  was  up  for  two  or  three  weeks 
before  it  was  fastened  down ;  sometimes  it  was  shoved  to  one 
side  of  the  sidewalk,  and  more  times  it  would  be  laid  on  its 
edge,  and  moved  back  and  forth  ;  it  was  up  for  two  or  three 
weeks  before  being  put  down ;  that  he  passed  over  it  back  and 
forth  every  day  to  his  work ;  that  it  was  taken  up  sometime 
in  April,  but  he  does  not  know  by  whom.  This  is  doubUess^ 
and  exaggerated  statement,  probably  influenced  by  the  laige 
interest  the  witness  had  in  the  result  of  the  suit.  His  evi- 
dence cannot  be  reconciled  with  that  of  his  own  wife,  or  of 
his  witnesses,  Steeves,  Qunn  and  Rix.  On  cross-examination 
the  witness  says,  that  he  did  not  see  any  planks  taken  away;, 
that  they  were  just  moved  back  and  forth  out  of  their  place ;. 
they  were  never  removed  from  the  stringers ;  they  were  lying 
on  the  stringers,  and  sometimes  would  be  moved  to  one  side,  and 
sometimes  to  the  other.  He  speaks  of  two  pieces  of  plank 
being  loose ;  that  from  fifteen  to  twenty  times  he  passed  over 
it  and  saw  it  loose ;  that  the  day  before  his  wife  met  with 
the  accident  he  knew  the  plank  was  loose ;  and  on  every  occa- 
sion on  which  he  passed  over  the  planks,  until  his  wife  met 
with  the  accident,  he  observed  distinctly  that  they  were  loose. 
The  foregoing  is  a  synopsis  of  all  the  evidence  bearing  on  the 
question  of  negligence,  given  on  behalf  of  the  plaintifis. 

For  the  defendants,  the  witnesses  were  Mr.  Robinson,  who  laid 
out  the  street  in  1876;  John  McKenzie,  Mayor  of  the  town; 
Howard  Scott,  commissioner  of  streets ;  John  Marshman,  an  em- 
ploy^ of  the  corporation  under  the  direction  of  Scott ;  and  Paul 
Lee  and  Benjamin  Toombs,  members  of  the  Town  Council  in» 
1888.  The  Mayor  was  chairman  of  the  street  committee  of  the 
Council.  In  the  roomings  in  the  summer,  he  says,  be  takes  a^ 
walk  with  the  commissioner  to  see  where  any  repairs  to  the 
streets  are  necessary ;  that  the  sidewalk  on  Robinson  street 
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was  built  in  .1887,  was  a  good  sidewalk,  and  not  inferior  to  any 
other  side  street  sidewalk  in  town.  Previous  to  the  accident 
he  never  had  information  from  anybody  that  there  was  any 
defect  in  Robinson  street  sidewalk,  Robert  Scott  states  that 
be  has  been  street  commissioner  for  the  Town  of  Moncton  for 
three  and  a  half  years ;  that  he  devotes  most  of  his  time  to  it> 
walking  the  streets,  seeing  that  they  are  kept  in  repair.  That 
Robinson  street  sidewalk  was  built  in  June  or  July,  1887,  with 
stringers  lengthwise,  and  cross  planked,  two-inch  top  plank, 
3  by  4  inch  stringers ;  a  good  substantial  sidewalk  of  the  kind; 
generally  two  spikes  on  each  end  of  the  plank.  The  sleepers 
are  graded  dovm  level  with  the  ground,  and  the  planks  are 
six,  eight  or  nine  inches  vride,  and  five  feet  long.  He  superin- 
tended the  building  of  it.  After  the  sidewalk  was  spiked  he 
went  up  and  saw  it  in  front  of  Clay's.  It  was  spiked,  with 
two  spikes  in  each  end.  The  sidewalk  was  in  good  condition 
before  the  accident ;  never  knew  of  that  plank  being  loose  be- 
fore that,  and  had  no  information  of  it,  and  was  on  Robinson 
street  six  or  seven  days  before  that.  He  superintended  origin- 
ally the  spiking  of  this  street ;  took  particular  care  to  look 
over  it  every  day;  watched  it  closely,  and  examined  every 
plank  in  it  The  planks  lay  as  closely  together  as  they  could 
be  driven  up.  Twenty-five  or  fifty  feet  were  laid  down  and 
then  they  were  driven  up  solid,  in  order  to  give  no  cracks. 
This  sidewalk  was  in  a  good  state  of  repair  at  the  time ;  was 
really  a  better  walk  than  any  other  on  the  side  street,  and 
would  only  be  equalled  or  excelled  by  Main  street  itself.  On 
cross-examination,  he  says  that  he  walked  over  this  sidewalk 
not  more  than  ten  days  before  the  accident,  looking  at  it  to 
see  that  there  was  nothing  wrong  about  it,  and  there  wei^e  no 
loose  planks  to  his  knowledge.  He  knew  of  none  before  the 
accident.  Afterwards,  when  he  examined  it,  only  one  plank 
presented  the  appearance  of  having  been  taken  up,  and  it  was 
not  split. 

Paul  Lee,  one  of  the  Council,  says  that  he  gives  attention  to 
the  condition  of  the  streets ;  goes  over  them  to  see  if  there  is 
anything  wrong :  that  the  sidewalk  on  Robinson  street  was  in 
good  repair  that  spring,  and  he  had  no  information  of  any 
defect. 
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Jeremiah  Marshman  says,  that  he  was  employed  by  the  cor- 
poration in  the  spring  of  1888,  under  the  direction  of  Mr. 
Scott  That  he  came  on  Robinson  street,  on  the  morning  of 
the  5th  of  May,  and  did  not  observe  any  thing  wrong  with  the 
sidewalk ;  that  it  is  a  good  sidewalk,  and  in  a  good  state  of 
repair.  After  bearing  of  the  accident  he  went  to  Clay's,  that 
morning,  and  found  the  plank  in  its  place,  not  spiked.  One 
plank  was  loose,  about  eight  or  nine  inches  wide.  It  was  not 
in  two  pieces  and  not  split  This  was  the  first  he  ever  heaixi 
of  this  plank  being  loose. 

The  Mayor  says,  that  according  to  the  surveyor's  report 
there  are  about  thirty -two  miles  of  street  in  the  town ;  and  no 
less  than  fifteen  miles  of  sidewalks  including  cinder  and  plank 
walks. 

This  evidence  shows  beyond  doubt  that  the  corporation  had 
no  actual  notice  before  the  accident  that  the  plank  on  Robin- 
son street  was  loose,  and  there  was  no  general  negligence  in 
the  care  of  the  streets  of  the  town.  On  the  contrary  the 
Mayor,  members  of  the  Council  and  the  commissioner  took 
extra  care  to  see  that  the  streets  were  in  good  repair.  The 
witnesses  for  both  plaintiffs  and  defendants  concur  in  testifying 
that  the  sidewalk  on  Robinson  street  where  the  woman  fell, 
was  in  good  repair  that  spring;  that  it  was  comparatively 
new,  having  been  laid  in  the  summer  of  1887,  and  was  well 
and  securely  built;  that  there  were  two  spikes  in  the  end  of  each 
plank,  and  there  would  have  been  no  loose  plank,  had  Clay 
not  pried  up  one  for  the  purpose  of  draining  water  off  his 
land.  There  being  no  actual  notice,  can  it  be  said  that  the 
defendants  had  constructive  notice  ?  In  other  words,  does  the 
evidence  bring  this  one  within  the  doctrine  laid  down  in  some 
of  the  cases,  that  the  defendants  either  knew  or  ought  to  have 
known  the  condition  of  Robinson  street,  where  this  plank  was 
loose?  An  ordinary  observer,  in  going  along  the  sidewalk, 
after  the  plank  had  been  taken  out  and  replaced,  could  not 
tell  whether  this  plank  was  loose  or  not  It  was  only  when 
some  one  stepped  on  the  plank,  out  of  the  ordinary  way,  that 
he  would  discover  that  it  was  not  spiked.  To  any  ordinary 
observation  this  plank  looked  like  the  otherai  which  had  spikes 
in  them.    The  defect  was  a  latent  one,  and  had  not  existed  for 
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more  than  a  week.  It  was  oat  of  the  question,  that  with  1889. 
thirty-two  miles  of  street,  and  fifteen  miles  of  sidewalk,  that  Caueros 
•each  plank  could  be  examined  every  day,  or  every  fortnight. 
The  corporation  might  be  held  to  a  stricter  accountability  if 
the  streets  generally  were  out  of  repair.  But  here  the  streets 
generally  were  in  good  repair,  and  the  sidewalk  on  Robinson 
-street  at  this  place  had  been  laid  the  year  before,  and  had 
been  carefully  examined  from  time  to  time.  Under  such 
circumstances  it  cannot,  in  my  opinion,  be  said  that  notice  of 
the  defect  to  the  defendants  should  be  implied.  Had  the 
plank  been  removed  by  one  of  the  defendants'  own  servants, 
even  without  authority,  if  done  in  the  ordinary  course  of  his 
work,  the  case  might  be  different.  Here,  however,  the  mis- 
chief is  wrongfully  done  by  a  stranger,  without  the  knowledge 
of  the  defendants,  and  without  any  reasonable  means  of  their 
obtaining  knowledge.  One  would  suppose,  that  if  it  had  been 
generally  known  to  the  persons  who  went  over  this  sidewalk, 
that  there  was  a  loose  plank,  witnesses  would  have  been  called 
to  prove  the  fact.  And  yet  of  the  many,  who  during  the  week 
must  have  passed  over  where  the  defect  was,  only  two  or  three 
are  called  that  knew  there  was  a  plank  in  this  sidewalk  not 
spiked.  If  then  those  who  used  this  sidewalk  daily  had  no 
knowledge,  how  can  the  defendants  be  fixed  with  notice  of  the 
defect,  so  as  to  make  them  liable  for  negligence  ? 

To  make  a  corporation  liable  for  negligence  in  not  keeping 
its  streets  and  sidewalks  in  repair,  it  must  not  only  appear 
that  the  defect  could  have  been  prevented  or  cured  by  the  use 
of  ordinary  care,  but  the  corporation  must  in  some  way  be 
connected  with  the  defect ;  as,  for  example,  by  having  directly 
caused  it,  or  having  assented  to  its  creation  by  another,  or 
having,  with  actual  or  constructive  notice  of  its  existence,  per- 
mitted it  to  remain.  When  then  will  notice  be  implied  ?  The 
law  has  been  thus  stated :  '*  For  practical  purposes,  the  oppor- 
tunity of  knowing  in  such  cases  must  stand  for  actual  know- 
ledge ;  and,  therefore,  where  open  defects  in  a  highway  have 
existed  for  a  considerable  time,  notice  of  them  is  implied,  and 
is  imputed  to  those  whose  duty  it  is  to  repair  them :  in  other 
words,  they  are  presumed  to  have  notice  of  such  defects  as 
they  might  have  discovered  by  the  exercise  of  reasonable 
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diligence.  Such  notice  may  be  imputed  also,  when  a  defect, 
though  temporary,  has  been  of  frequent  occurrence  during  a 
long  period ;  for  example,  where  an  individual  has  habitually 
used  an  unguarded  cellar-door  in  the  sidewalk :  but,  on  the 
other  hand,  it  is  not  to  be  imputed  where  a  lawful  structure 
has  been  proved  to  be  exceptionally  safe  during  a  long  period. 
It  is  evident  that  notice  should  not  be  so  readily  presumed 
from  the  continuance  of  latent  defects,  as  in  the  case  of  such 
as  are  open."  See  Shearman  and  Redfield  on  Negligence,  sees* 
290  and  369. 

I  have  carefully  examined  the  evidence  of  negligence  in  this 
case,  to  see  if  it  is  of  such  a  character  that  a  jury  might 
reasonably  find  a  case  of  liabilily  on  the  part  of  the  defend- 
ants, and  I  have  failed  to  find  such  evidence.  For  this  reason,. 
I  am  of  opinion  that  a  nonsuit  should  be  entered. 

It  is  also  contended  that  no  private  action  can  be  main- 
tained  against  the  Town  of  Moncton  for  the  neglect  of  a  public 
duty  which  it  is  permitted  by  law  to  exercise  for  the  benefit 
of  the  public,  and  from  the  performance  of  which  the  corpora-  ^ 
tion  receives  no  benefit  or  advantage.  Without  considering 
the  question  whether,  under  its  Act  of  incorporation,  the  Town 
of  Moncton  possesses  original  powers,  or  transferred  powers,  it 
is  suflScient  for  me,  following  the  decisions  of  this  Court  in 
Clarke  v.  The  Town  of  Portland  {!)  and  Griffiihs  v.  The  Town 
of  Portland  (2),  to  hold  that  the  defendants,  having  con- 
structed and  assumed  the  control  and  management  of  this 
sidewalk,  are  bound  to  take  due  care  to  keep  it  in  such  a  state 
of  repair  that  it  shall  not  become  dangerous  to  those  who 
use  it. 

It  is  not  necessary  for  me  to  consider  the  question  of  mis- 
direction, or  the  improper  reception  of  evidence. 


Fraser,  J.,  was  of  the  opinion  that  the  verdict  should  not 
be  disturbed. 

New  trial  refused. 


(1)  3  p.  A  B.  189. 


(2)  28  N.  a  Rep.  550. 
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CLARK  V,  SCHOFJELD  et  al.  1889. 

Coats  —  Review  oj  taascUion  —  Equity  appeal. 


October  26. 


Where  the  derk  in  taxing  costs  does  not  act  on  a  wrong  principle,  the  Court 
will  not  in  general  inquire  into  the  correctness  of  his  opinion  upon  a  matter 
.  of  fact. 
A  review  of  taxation  was  refused  where  the  ohjectionable  items  were  very 


In  Trinity  Term,  1889,  on  motion  of  (7.  A.  Palmer  a  rule 
aim  was  granted  for  a  review  of  the  taxation  of  the  costs  of 
the  appeal  in  this  suit  (1). 

October  4, 1889.  C.  N.  SJdnner,  Q.  C,  shewed  cause.  Where 
the  items  objected  to  in  a  bill  of  costs  are  small,  a  review  will 
not  be  granted:  Bell  v.  Mofat  (2);  Newton  v.  Boodle  (3).  Hen- 
dricks  v.  HdUett  (4),  shows  that  the  Court  will  not  review 
unless  the  clerk  proceeded  on  a  wrong  principle.  The  Court 
will  not  inquire  strictly  where  the  clerk  has  acted  by  consent, 
as  in  the  case  where  no  minutes  were  actually  settled.  Ooold 
V.  Ihimmett  (5). 

Cur.  adv.  wit 

The  judgment  of  the  Court  (Palmer,  J.,  taking  no  part)  was 
now  delivered  by 

Fraseb,  J.  This  was  an  application  on  the  part  of  the  de- 
fendants for  a  review  of  the  taxation  of  the  costs  of  the  appeal 
to  this  Court  sitting  in  Equity,  which  appeal  was  dismissed 
with  costs. 

The  principal  objection  was  to  an  allowance  by  the  clerk  of 
an  item  of  S65,  for  drawing  or  preparing  the  case  on  appeal. 
The  ground  of  the  objection  was  that  the  work  had  not  been 
done ;  that  Mr.  Charles  N,  Shinmer,  the  plaintiff's  counsel,  had, 
with  the  consent  of  Mr.  Charles  A.  Pahner,  the  counsel  for  the 
defendants,  obtained  from  the  files  of  the  Court  all  the  papers 

(1)  28  N.  B.  RepL  SSL  (8)  4  C.  B.  869.  (6)  12  Jur.  N.  8.  614. 

(2)  2  P.  ft  B.  406.  (4)  1  Han.  170. 
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1889.       which  had  been  filed  with  the   barrister  for  the  purpose  of 
Olakk      printing  the  case,  and  that  the  case  had  been  printed  from  such 

ScHorutLD.   papers. 

Mr.  Skinner'a  affidavit  in  answer  to  the  application  shewed 
that  a  copy  at  least  of  one  fourth  of  the  printed  case  had  been 
actually  made,  and  that  when  the  printer  struck  off  the  first 
copy  of  the  printed  case  such  printed  copy  was  read  and  cor- 
rected throughout,  and  occupied  two  persons  as  long  as  it 
would  have  taken  to  make  a  copy  of  the  case  on  appeal,  and 
after  such  copy  had  been  read  and  corrected  by  him,  it  was 
then  sent  to  the  printer,  and  the  printer  struck  off  the  case  on 
appeal  from  such  corrected  copy ;  that  the  preparation  of  the 
case  on  appeal  took  a  considerable  portion  of  six  days ;  that  he, 
Mr.  Skinner,  gave  a  good  deal  of  his  time  to  the  examining, 
comparing  and  settling  the  case  on  appeal,  and  that  Mr.  B. 
Chipman  Skinner  gave  several  days  of  his  time,  with  the  aid 
of  a  clerk,  to  the  reading  of  printed  proofs  and  the  exatnining 
and  correcting  copies  of  papers  for  the  printer  in  getting  the 
case  ready  for  appeal.  I  think,  under  the  table  of  fees,  that 
the  solicitor  is  entitled  to  make  a  charge  for  copying  all  the 
proceedings  in  the  cause  which  are,  by  the  order  on  appeal, 
required  to  be  printed.  By  sec.  63  of  cap.  49  of  the  ConsoL 
Stat,  it  is  the  duty  of  the  appellant  to  have  the  pleadings,  evi- 
dence and  papers  necessary  for  the  purposes  of  the  appeal 
printed.  In  order  to  do  the  printing,  a  copy  must  be  made  for 
the  printer.  In  the  present  case  such  portions  of  the  proceed- 
ings as  were  tiled  with  the  barrister  were  obtained  off  file  for 
the  purpose  of  printing  the  case.  Mr.  Palmer,  in  his  aflSdavit 
does  not  state  what  papers  were  filed  with  the  barrister ;  but 
admitting  that  the  word  "  with  "  was  intended  to  mean  "  by  " 
then,  what  papers  before,  or  in  connection  with  the  Barrister's 
inquiry  would  be  filed  by  him.  I  think  they  would  be  merely 
his  report  and  the  evidence  taken  by  him.  In  addition  to  such 
report  and  the  evidence  the  plaintiff  would  require  to  print 
the  bill,  answers  and  replication,  as  well  as  the  various  judg« 
ments  given  and  the  decrees  made  in  the  case. 

It  is  not  alleged  that  copies  were  not  made  for  the  printer 
of  all  the  proceedings  other  than  the  Barrister's  report  and  the 
evidence. 
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I  think  it  was  for  the  clerk  to  determine  whether  the  work       ^^^' 
as  charged  "  drawing,  or  preparing  the  case  on  appeal/'  had      Clabk 
been  done*  Schomkld. 

Mr.  8kinner*8  affidavit  shews  what  work  was  done  in  the 
preparation  of  the  case  on  appeal,  and  states  distinctly  that 
the  printer  struck  off  the  case  on  appeal  from  a  corrected 
printed  copy,  prepared,  as  is  set  forth  in  his  affidavit. 

It  was  not  claimed  that  any  portion  of  this  work  was 
charged  for  by  the  printer,  or  included  in  his  account  for 
printing  the  case ;  and  as  the  clerk  considered  that  what  had 
been  done  was  work  done  in  drawing  or  preparing  the  case  on 
appeal,  and  as  the  amount  allowed  would  be  just  what  the 
solicitor  would  be  entitled  to  chaise  for  copy,  viz.,  650  folios 
at  10  cents  per  folio,  $65, 1  think  the  clerk  properly  allowed 
the  item. 

The  clerk  was  the  judge  in  the  matter,  and  the  discretion 
used  by  him  will  not  be  reviewed  by  the  Court  as  a  matter  of 
course;  they  will  not  in  general  interfere,  unless  they  see  clearly 
that  he  has  come  to  a  wrong  conclusion. 

Where  the  elerk  is  not  mistaken  in  principle,  the  Court  will 
not,  in  gjoneral,  inquire  into  the  correctness  of  his  decision 
upon  a  matter  of  fact.  Doe  dem.  Smith  v.  Webber  (1).  In 
that  case,  on  page  384,  Williams,  J.,  says:  "The  Solicitor 
(General  does  not  say  that  the  master  has  mistaken  the  prin- 
ciple ;  and  the  discussion  is  only  upon  a  matter  of  fact,  which 
is  undoubtedly  for  the  decision  of  the  master.  We  ought  not  to 
be  called  upon  to  weigh  matters  of  fact ;  that  is  for  the  discre- 
tion of  the  master,  where  the  master  is  not  mistaken  in  prin- 
ciple." 

In  Hendricke  v.  HaUett  (2),  it  was  held  that  if  the  clerk  in 
taxing  acts  upon  a  wrong  principle  the  Court  will  review  the 
taxation. 

The  clerk's  decision  in  this  case  was  not  wrong  in  principle ; 
and  I  think  the  conclusion  he  came  to  upon  the  facts  was  a 
proper  one;  and  even  if  the  Court  would  review  his  decision  upon , 
a  matter  of  fact,  the  facts  here  do  not  afford  any  ground 
for  review. 

The  other  items  in  the  bill  of  costs — some  fourteen  in  num- 
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1889.  ber — which  were  objected  to,  amounted  In  all  to  only  the  sum 
Clabk  of  $9,  and,  as  Mr.  Palmer  admitted  at  the  argument,  were 
ScHonELD.  DQ^i'ely  brought  forward  because  of  the  larger  item  of  $65, 
which  was  sought  to  be  reviewed.  Several  of  these  small  items 
are  for  drawing  affidavits ;  some  of  them  affidavite  of  service, 
which,  it  is  said,  were  not  produced  before  the  clerk,  and  also 
some  80  cents  for  stamps  on  these  affidavits. 

It  was  claimed  that  perhaps  some  of  these  small  services 
may  not  have  been  actually  performed,  but  that  it  had  not 
been  the  practice  on  texation  to  require  production  before  the 
derk  of  such  affidavits,  the  claim  to  have  them  taxed  resting 
upon  the  right  of  the  solicitor  to  make  and  charge  for  such 
affidavits.  They  are  services  which  the  solicitor  requires  to 
have  done,  but  they  are  often  rendered  unnecessary  by  the 
opposite  party  appearing  or  answering  the  application. 

I  think  it  not  necessary  to  say  whether,  strictly  speaking, 
all  the  items  should  have  been  texed  ;  but  admitting  some  of 
them  to  have  been  improperly  allowed,  there  appears  to  have 
been  a  practice  to  allow  them,  and  as  the  fourteen  items  alto- 
gether only  amount  to  $9,  as  already  stated,  and  the  taxed  bill 
is  $300.70,  the  amount  may  be  said  to  be  too  small  to  warrant 
the  ordering  of  a  review  of  taxation.  Bell  v.  Moffatt  (1) ; 
Newton  v.  Boodle  (2). 

Application  refused  wWi  casta. 


a)SP.*a40&  (2)4caa6Qi 
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Conversion  of  cargo  of  a  vessel —  Verdict  against  the  master  —  Subse- 
quent action  against  tJte  ship-owners  —  WJiether  owners  can  compel 
plaintiff  to  sign  judgment  against  m4Mter — Joint  tortfeasors  — 
Agreement  not  to  enforce  judgment  against  one  —  Whether  a  release 
of  otJiers  —  Pleading —  Trover  —  Recovery y  without  saH^adion  — 
Judgrnent, 

The  owner  of  a  cargo  of  coal  recovered  a  verdict  against  the  master  of  the  vessel 
for  wrongful  conversion  of  it»  but  did  not  sign  judgment.  He  afterwards 
brought  an  action  against  the  owners  of  the  vessel  for  the  wrongful  act  of 
the  master,  whereupon  one  of  the  defendants  applied  to  stay  the  prooeedings 
until  the  plaintiff  signed  judgment  in  the  action  against  the  master,  in  order 
that  such  defendant  might  plead  the  judgment  recovered,  as  an  answer  to  the 
action  against  him : 

Jleld — That  the  plaintiff  was  entitled  to  discontinue  the  suit  aoainst  the 
master  of  the  vessel,  and  that  the  defendant  in  the  action  against  the  owners 

.  had  no  right  to  require  the  plaintiff  to  sign  the  judgment  in  the  action 
against  the  master. 

An  agreement  between  the  plaintiff  and  the  master  of  the  vessel,  that  in  con* 
sideration  of  plaintiff  not  proceeding  with  the  suit»  the  master  would  not  in 
any  way  attempt  to  force  the  plaintiff  to  sign  judgment  therein,  does  not 
operate  as  a  release  of  the  suit  against  the  master. 

One  of  several  wrong-doers  a^^ainst  whom  a  verdict  has  been  obtained,  has  a 
right  to  a^e  with  the  plamtiff  that  he  shall  not  be  obliged  to  sign  judg- 
ment on  his  verdict. 

A  judgment  against  the  defendant  in  an  action  of  trover  without  satisfaction 

.   does  not  vest  the  property  in  the  goods  in  the  defendant. 

l^is  was  an  application  made  to  Mr.  Jastice  Fraser,  at 
-Chambers,  at  the  instance  of  the  defendant,  George  E.  Fenety, 
for  an  order  to  stay  all  proceedings  in  thisi  suit  absolutely,  or 
until  judgment  should  be  signed  in  a  suit  brought  by  the  pres- 
•ent  plaintiff  against  one  Jacob  R  Winchester. 

The  matter  was  referred  by  His  Honor  to  the  Court 

October  2, 1889.  E.  McLeod,  Q,  C,  argued  in'  support  of  the 
motion,  and 

W.  Pugdey,  S.  0.,  and  C.  A.  Palmer,  contra. 

The  facts  which  appeared  in  the  affidavits,  and  the  argu- 
iment  of  counsel,  are  fully  referred  to  in  the  judgment 

Cur.  adv.  vult 


October  26, 


Digitized  by  VjOOQ IC 


408  NEW  BRUNSWICK  REPORTS.  [VOU 

^889.  The  following  judgments  were  now  delivered : 

Busby 
^     i^'  Fraser,  J.    A  summons  having  been  granted  by  me  in  this 

suit,  at  the  instance  of  the  defendant,  Qeorge  E.  Fenety,  call- 
ing upon  the  plaintiff  to  show  cause  why  all  proceedings  in 
this  suit  against  the  defendant,  Fenety,  should  not  be  stayed 
absolutely,  or  until  judgment  should  be  signed  in  the  suit  of 
William  L.  Busby  (the  plaintiff  in  this  suit)  against  Jacob  B. 
Winchester,  at  the  bearing  of  the  summons  I  referred  the 
matter  to  the  Court,  and  directed  it  for  that  purpose  to  be 
entered  upon  the  motion  paper. 

The  present  suit  is  brought  against  the  defendants,  Samuel 
Schofield,  William  T.  Miller,  the  said  George  K  Fenety 
and  Frederick  E.  Sayre,  as  owners  of  the  brigantine 
''Curlew,"  for  the  wrongful  conversion  of  a  cargo  of  ooal, 
of  which  the  plaintiff  was  the  owner,  and  which  was 
brought  to  St.  John  in  the  brigantine;  but  which  the  captain,, 
the  said  Jacob  B.  Winchester,  and  the  managing  owner,  Scho- 
field, wrongfully  refused  to  deliver,  and  which  Schofield  sub- 
sequently sold  and  dispased  of,  and  received  the  proceeds. 

The  grounds,  substantially  upon  which  it  was  sought  by 
Fenety  to  have  the  proceedings  stayed  until  judgment  should 
be  signed  in  the  suit  mentioned,  were  that  Busby  bad  brought 
an  action  against  Winchester,  as  Captain  of  the  vessel,  for  the 
wrongful  refusal  to  deliver  the  same  coal,  and  had,  under  a 
count  in  trover  in  his  declaration,  recovered  a  verdict  therefor 
against  Winchester,  as  will  appear  in  the  report  of  the  case  of 
Bv,shy  V.  Wincheater  (1) ;  and  as  the  present  action  was  com- 
menced in  the  month  of  August,  1888,  and  after  the  verdict 
had  been  obtained  against  Winchester,  that  Fenety  had  a  right 
to  compel  Busby  to  sign  judgment  against  Winchester  upon 
the  verdict  so  obtained  against  him,  so  as  to  enable  Fenety  to 
plead  that  judgment  as  an  answer  to  the  present  action.. 
Fenety  also  claimed  that  he  was  entitled  to  an  absolute  stay 
of  proceedings  upon  the  ground  that  the  plaintiff  had  releasjdd 
his  action  against  Winchester,  which  he  contended  would  pre- 
vent his  further  sustaining  the  present  action,  and  he  further 
claimed  that  the  plaintiff  had  entered  into  an  agreement  with 

(1)  27  N.  B.  Bep.  281. 
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the  defendants,  Schofield,  Miller  and  Sayre  to  releaae  them       iggg. 
from  liability,  which  would  release  him,  Fenety ;  or  if  only  an      btobt 
agreement  for  a  release,  it  would  amount  to  an  equitable  release,         ^' 
and  in  either  event  would  afford  ground  for  a  stay  of  proceed- 
ings. 

In  the  suit  of  Busby  v.  Winchester,  the  defendant  demurred 
to  the  1st,  2nd  and  3rd  counts  of  the  declaration,  which  were 
counts  in  contract,  and  judgment  was  given  for  defendant  on 
his  demurrer.  So  that  if  judgment  was  to  be  signed  in  that 
suit,  it  would  be  for  the  plaintiff  upon  his  verdict  upon  the 
trover  count  for  the  coal,  and  for  the  defendant  upon  his  judg- 
ment on  demurrer.  The  plaintiff  would  therefore  be  entitled 
to  the  costs  of  the  cause,  and  the  defendant  to  the  costs  of  the 
demurrer. 

It  appeared  from  the  affidavits  and  the  viva  voce  examination 
of  witnesses  before  me,  that  Winchester,  the  defendant,  who 
had  been  arrested  in  the  suit  and  gave  bail,  had  been  in  the 
month  of  July  last,  rendered  to  gaol  in  discharge  of  his  bail, 
and  on  examination  for  the  purpose  of  disclosing  the  actual 
state  of  bis  affairs  before  the  Clerk  of  the  Fleace  for  the  City 
and  County  of  Saint  John,  was,  upon  such  examination,  by 
order  of  such  Clerk  discharged  from  arrest  and  imprisonment. 
It  further  appeared  that  an  exoneretur  was  directed  to  be 
entered  npon  the  special  bail*pieee,  on  account  of  a  variance 
between  the  cause  of  action  set  forth  in  the  writ,  and  the  affi- 
davit to  hold  to  bail 

Subaequent  to  the  discbarge  of  Winchester  from  arrest,  aB 
arrangment  was  made  by  the  defendant,  Schofield,  acting  for 
Windiester,  with  Mr.  Charles  A.  Palmer  actiag  for  the  plaintifl^ 
which,  the  counsel  for  the  defendant  Fenety  contends,  was  a 
release  of  Winchester;  or  if  not,  was  a  fraudulent  arrangement 
by  which  Fenety  was  deprived  of  having,  the  benefit  of 
pleading  the  judgment,  which,  but  for  auoh  adrrangement,  he 
as  one  of  Winchester's  principals,  could  have  required  to  be 
entered  op,  so  as  to  enable  him  to  plead  it 

The  arrangement  referred  to  was  this:  that  as  Winchester  had 
no  property  available  to  meet  any  judgment  that  mighty  be 
entered  up  against  him,  the  plaintiff  expressed  his  willingness 
not  to  take  any  further  proceedings  in  the  8uit»upon  the 
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defendant  undertaking  not  to  force  him,  the  plaintiff,  to  sign 
BusBT      judgment  in  the  suit ;  and  to  carry  out  this  arrangement  the 
ScHoiTZLD.   following  papers  were  signed  and  interchanged  between  the 
plaintiff,  acting  by  Mr.  Palmer,  and  Winchester  acting  by  Wel- 
don  &  McLean,  his  attorneys,  and  Mr.  Schofield. 

(Court  and  cause.) 

''  It  is  hereby  agreed  in  consideration  of  the  plaintiff  not 
taking  any  proceedings  against  Captain  Winchester,  that  the 
defendant,  or  his  attorney,  will  not  in  any  way  attempt  to 
force  the  plaintiff  to  sign  judgment,  or  on  his  failure  to  sign 
same,  make  (or  allow  to  be  made  in  his  name)  any  application 
for  leave  to  8ig^  judgment  The  appointment  for  taxation  is 
hereby  withdrawn. 

Dated  this  23rd  day  of  July,  A.  D.,  1889. 

(Signed)  Weldon  &  McLean, 

Defendants'  attorney. 

I  consent  to  the  above. 

(Sgd.)        Jacob  R.  Winchester." 

A  duplicate  of  the  above  agreement  was  signed  by  Mr. 
Charles  A.  Palmer,  as  attorney  for  the  plaintiff. 

The  latter  paper  was  forwarded  by  Mr.  Schofield  in  a  letter 
to  Capt.  Winchester,  he  calling  it  in  the  letter  a  release.  The 
former  paper  was  handed  to  Mr.  Palmer  for  the  plaintiff. 

Mr.  Fenety's  counsel  claims  that  these  two  papers  constitute 
a  release  by  Busby  to  Winchester.  I  do  not  think  they  amount 
to  a  release,  or  to  anything  more  than  what  may  be  called  a 
stet  processus  ;  or,  in  other  words,  a  discontinuance  by  consent 
of  the  parties,  without  the  payment  of  costs  to  either  parfy. 
It  was  surely  competent  to  the  parties  to  do  as  they  did.  The 
plaintiff  finding,  if  he  entered  up  his  judgment  against  Win- 
chester, that  he  could  not  get  the  fruits  of  it  from  him,  was 
quite  willing  to  drop  all  further  proceedings  in  the  suit,  upon 
the  defendant  agreeing  not  to  force  the  plaintiff  to  enter  up 
the  judgment;  for  if  he  entered  up  judgment  the  defendant 
would  be  entitled  to  the  costs  of  the  demurrer. 

It  is  urged  upon  the  part  of  Fenety,  that  the  plaintiff,  hav- 
ing obtained  a  verdict  against  Winchester,  as  Captain,  he 
(Fenety),  as  one  of  the  owners  of  the  "  Curlew,"  had  such  an 
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interest  in  the  suit  as  entitled  him  to  demand  that  judgment  ^^^- 
be  signed  upon  the  postea ;  and  the  case  of  Taylor  v.  Nesfidd  Bitbbt 
(1)  was  relied  upon  as  supporting  this  contention.  Schoiuld. 

Admitting  that  this  action  is  brought  against  the  defendants 
for  the  same  act  of  non-delivery  of  the  coal  as  entitled  the 
plaintiff  to  recover  against  Winchester,  the  Captain,  what  is 
there  to  prevent  one  of  several  wrong-doers  against  whom  a 
verdict  has  been  obtained,  consenting  that  the  plaintiff  shall 
not  be  required  to  sign  judgment  on  such  a  verdict  ?  I  see 
nothing  to  prevent  his  doing  so ;  nor  can  I  find  any  warrant 
for  a  co-wrongdoer  stepping  in  and  claiming  that  he  has  a 
right  to  insist  that  such  judgment  shall  be  signed,  in  order  that 
he  may  plead  it  to  an  action  pending  against  him  for  the  same 
wrong  as  was  the  subject  of  the  first  action. 

Winchester,  no  doubt,  could  have  insisted  upon  the  judgment 
4)eing  signed;  and  upon  the  authority  of  Brvnsmead  v.  Ha/rri- 
^san  (2),  and  same  case  on  appeal  (3),  the  defendants  in  the 
present  action  could  have  pleaded  the  judgment,  although 
unsatisfied,  in  bar  of  the  action  against  them  for  the  same 
wrong. 

Although  Winchester  could  have  insisted  upon  the  signing 
•of  the  judgment,  the  defendants  could  not  compel  him  to  claim 
«uch  right,  and  it  was  equally  in  his  power  to  do  just  exactly 
*what  he  did ;  that  is,  abandon  his  right  against  the  plaintiff  to 
the  costs  of  the  demnrfer,  in  consideration  of  the  plaintiff  not 
Hsigning  judgment  upon  his  verdict  against  him. 

In  Taylor  v.  NeBJldd,  already  mentioned  as  relied  upon  by 
Mr.  F^iety's  counsel,  the  application  for  the  postea  was  made 
by  Nesfield,  the  defendant  in  the  suit,  and  not  by  the  party 
in  the  other  suit,  who  afterwards  pleaded  the  judgment 
pms  darrem  eontinucmce.  Then,  again,  in  that  case,  £x>rd 
Campbell,  C.  J.,  in  his  judgment,  says  that  the  plaintiff,  if  he 
tiiought  proper,  had  an  opportunity  of  entering  up  such  judg- 
ment as  he  might  elect  He  declined  doing  so,  and  it  must 
be  taken  for  granted  that  he  preferred  that  the  defendant 
should  have  the  po$tea  and  enter  up  the  judgment,  and  the 
defendant  had  done  so  in  the  form  which  was  to  be  expected. 
"The  other  judges  all  concuired,  and  said  that  the  plaintiff 

(1)4  E.  ft  B.  402.  (S)L.  Reap.  684.  (8)  L.  R.  7  C.  P.  547. 
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_^^ald  have  elected  how  the  jadgment,  so  far  as  it  related  to 

BvsBT      the  verdict  on  the  first  count  was  ccMicerned,  should  be  entered^ 

SoHonsLD.  ^"^  having  failed  to  do  so,  and  allowed  an  order  to  be  made 

-—       that  the  poatea  be  delivered  to  the  defendant,  that  the  judg- 

— '       ment  as  entered  up  by  the  defendant,  in  accordance  with  the 

podtea,  ought  not  to  be  disturbed. 

In  the  present  case,  Busby  elected  not  to  enter  up  any  judg- 
ment on  his  verdict;  and  as  the  defendant,  Winchester,  assented 
to  that  course  being  taken  by  the  plaintiff,  I  cannot  see  what 
right  these  defendants  have  to  interfere  with  the  arrangement 

It  was  ui)|red  that  as  Schofield,  the  managing  owner,  retained 
Messrs.  Weldon  &  McLean  to  defend  for  Winchester^  the 
owners  would  be  liable  for  Weldon  &  McLean's  costs,  and  that 
that  gave  these  defendants  a  right  to  ask  that  the  judgment 
be  entered  up. 

It  would  be  a  manifest  injustice  to  the  plaintiff,  was  such  a 
consequence  to  follow  as  the  result  of  the  owners  retaining 
Messrs.  Weldon  &  McLean  to  defend  Winchester.  If  the 
owners  were  bound  to  satisfy  any  judgment  that  the  plaintiff 
might  obtain  against  Winchester,  there  would  be  some  reason 
in  the  contention.  What  injury  have  the  defendants  sustained 
at  the  hands  of  the  plaintiff,  by  reaeon  of  his  carrying  on  the 
suit  against  Winchester  and  obtaining  a  verdiot  against 
him?  No  injury  whatever  that  I  can  see.  It  appears  to 
me  there  was  nothing  more  natural  or  reasonable  for  the  plain- 
tiff to  do  in  the  Winchester  suit,  than  what  was  done  by  him 
when  he  found  that  Winehester  was  not  worth  anything ;  and 
I  am  inclined  to  the  (pinion  that  if  Wincheaier  had  applied 
for  a  summons  to  get  the  poatea  and  to  enter  up  his  judgment 
cm  the  demurrer,  that  upon  affidavit  shewing  his  insolvency, 
the  Court  would  have  permitted  the  plaintiff  to  have  entered 
a  "nolle  prosequi  or  retraxit  upon  the  trover  count 

It  is  true  that  the  practice  is,  not  to  allow  the  plaintiff  after 
verdict,  to  discontinue  without  the  consent  of  the  defendant; 
bat  that  is  where  the  verdict  is  found  for  the  defendant 
Where  the  verdict  is  for  the  plaintiff*  I  cannot  find  anything 
to  shew  that  he  may  not,  at  his  option,  terminate  the  suit  by 
noUe  prosequi,  but  that  he  can  be  forced  by  the  defendant  to- 
sign  judgment  as  upon  a  verdict 
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I  see  no  ground,  therefore,  for  staying  the  proceedings  in  ^889. 
this  suit  until  judgment  should  be  signed  in  the  suit  of  Busby  Bubbt 
V.  WiTickester.  Schowbld. 

Then,  again,  the  plaintiff  claims  that  he  is  proceeding  in 
this  suit  also  for  a  wrongful  sale  and  conversion  of  the  coal  by 
the  defendants  after  the  wrongful  refusal  to  deliver  the  coal, 
upon  which  refusal  the  action  was  brought  against  Winchester; 
that  is,  for  a  conversion  of  the  coal  by  the  defendants  at  a 
period  subsequent  to  the  commencement  of  the  action  against 
Winchester. 

It  is  vety  clear  that  even  if  judgment  had  been  signed 
against  Winchester  upon  the  verdict,  the  property  in  the  coal 
would  not  be  divested  out  of  the  plaintiff  without  satisfaction 
of  the  judgment:  Brivismead  v.  Harrison  (ettpra) — and 
therefore  Busby's  right  of  action  for  the  subsequent  conversion 
by  the  defendants,  if  he  could  establish  such  a  conversion, 
would  remain  unimpaired. 

Admitting  that  Fenety  would  have  a  right  to  have  judg- 
ment entered  up  in  the  Busby- Winchester  suit,  and  that  such 
judgment  would  be  an  answer  to  any  conversion  arising  from 
the  non-delivery  of  the  coal  by  the  captain,  and  that  the  plain- 
tiff, by  what  he  has  done,  has  deprived  Fenety  of  the  right  to 
plead  such  judgment,  the  most  he  could  be  entitled  to  would 
be  an  order  depriving  the  plaintiff  of  the  right  to  give  evi- 
dence of,  or  rely  upon  that  conversion  in  this  suit,  leaving  it 
•open  to  the  plaintiff  to  give  evidence  of  any  other  conversion 
of  the  coal  by  the  defendants.  But,  for  the  reasons  already 
stated,  I  do  not  think  Fenety  can  insist  upon  judgment  being 
signed  upon  the  verdict. 

This  brings  me  to  consider  the  other  ground  upon  which  a 
«tay  of  proceedings  is  asked  for:  viz.,  that  plaintiff  has  entered 
into  an  agreement  with  Schofield,  Miller  and  Sayre  to  release 
them  from  liability  in  this  suit,  and  that  thereby  Fenety  is 
released. 

The  evidence  shews  that  no  agreement  whatever  was 
made  between  the  plaintiff  and  the  defendant  Sayre  for  a  re- 
lease, or  on  any  other  matter  touching  this  suit  or  its  firubjeet 
matter. 

Asrespectsthedefendants  Schofieldand  Millet — itappearsthat 
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Mr.  Schofield,  acting  for  Miller  and  himself,  induced  the  plaintiff. 
Busby  through  Mr.  Palmer,  his  attorney,  to  make  an  arrangement  by 
ScHOPiKLD.  which  he,  the  plaintiff,  agreed  that  after  he  had  obtained  judg- 
ment in  this  suit  he  would  not  take  (to  use  the  words  contained 
in  the  memorandum  of  arrangement)  "  supplementary  proceed- 
ings "  against  either  of  them. 

Schofield  says  that  he  told  Palmer  that  neither  he  nor  Miller 
was  worth  anything,  and  he  wanted  Palmer  to  get  plaintiff  to 
release  them ;  that  Mr.  Palmer  positively  refused  to  do  this,  but 
said  he  would  consult  the  plaintiff  and  Mr.  Pugsley,  the  plain- 
tiff's counsel  in  the  cause,  and  that  he  might  agree  that  he 
would  not  act  as  attorney  against  him  after  judgment,  by  hav- 
ing him  up  for  examination  under  cap.  38  of  the  ConsoL  Stats, 
Schofield  wanted  to  know  from  Palmer  whether,  if  a  judgment 
were  obtained,  and  he  subsequently  acquired  property,  it  would 
be  liable  to  an  execution  upon  the  judgment,  and  Palmer  re- 
plied that  it  would;  that  Palmer  subsequently  told  Schofield  he 
had  seen  the  plaintifi  and  Mr.  Pugsley  and  that  plaintiff  would 
assent  to  what  was  contained  in  a  memorandum  which  Mr, 
Palmer  then  banded  to  Schofield. 

A  like  memorandum  was  also  prepared  for  Miller  and  handed 
to  Schofield  for  him. 

Mr.  Palmer  explained  that  what  he  meant  by  "  supplement- 
ary proceedings  "  was  the  examination  of  the  defendant  under 
cap.  38.  The  plaintiff  stated  thiit  the  draft  of  the  memoran- 
dum was  shewn  to  him  by  Mr.  Palmer  and  "  supplementary 
proceedings  "  explained  to  him  by  Palmer  to  mean  as  already 
stated;  that  he  plaintiff' never  agreed  to  release  Schofield  or 
Miller,  nor  authorized  anybody  to  release  them.  Schofield 
stated  that  he  did  not  understand  the  memorandum  as  releas- 
ing him  or  Miller,  but  only  relieving  him  from  being  harrassed 
and  annoyed  by  an  examination  under  cap.  38. 

It  was  claimed  by  counsel  for  Mr.  Fenety  that  these  memo- 
randums amounted  to  a  release,  or  if  not  that  they  were  an 
agreement  for  release,  and  in  effect  constituted  an  equitable 
release ;  and  if  so  were  sufficient  to  justify  the  stay  of  proceed- 
ings applied  for  by  the  summons. 

Giving  the  fullest  effect  to  all  that  took  place  between  Scho* 
field  and  Palmer,  and  to  the  written  memorandums,  in  my 
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opinion  they  are  not  releases  of  Schofield  and  Miller,  but  at ^^^' 

most,  are  agreements  on  the  part  of  the  plaintiff  not  to  enforce      Busby 
any  judgment  he  obtained  in  the  suit  by  supplementary  pro-  schoixeld. 
ceedings  against  them;  and  admitting  that  supplementary     '^^^j 
proceedings  would  include  execution,  that  he  would  not  enforce       — - 
any  execution  against  them. 

This,  a  plaintiff  surely  could  do,  for  upon  an  execution  under 
a  judgment  in  this  suit,  the  plaintiff,  by  indorsement,  could 
direct  the  amount  to  be  levied  upon  the  defendant,  Fenety, 
alone. 

I  cannot  distinguish  the  effect  of  this  arrangement  from  the 
cases  in  which  it  has  been  held  that  a  covenant  not  to  sue  one 
of  two  joint  debtors  does  not  operate  as  a  release  to  the  other — 
HvMon  V.  Eyre  (1) — ^and  that  even  where  it  is  stated  in  the 
covenant  that  if  he  does  sue,  the  deed  of  covenant  may  be 
pleaded  in  bar :    Dean  v.  Newhall  (2). 

The  case  of  Dewar  v.  Sparling  (3)  seems  to  me  also  very 
applicable  to  the  present  case  upon  this  point.  The  head  note 
of  that  case  is :  ''  A  stipulation  not  to  sue  one  of  two  judgment 
debtors  is  no  discharge  of  the  other,  though  there  should  be  no 
express  reservation  of  rights  as  against  such  other. 

''The  plaintiff  recovered  a  judgment  against  two  defend- 
ants, each  of  whom  made  a  conveyance  of  his  property. 
The  plaintiff  filed  bills  impeaching  the  conveyances,  respec- 
tively, as  fraudulent ;  in  the  one  suit  the  plaintiff  obtained  a 
decree,  and  the  other  suit  he  settled,  consenting  to  the  bill 
therein  being  dismissed  without  costs :  Held,  that  these  cir- 
cumstances did  not  necessarily  imply  a  settlement  or  discharge 
of  the  debt 

"The  only  further  evidence  of  the  terms  of  the  settlement  was 
contained  in  a  letter  from  the  plaintiff  to  his  solicitors,  stating 
as  to  the  second  suit,  that  he  had  settled  with  the  defendants, 
taking  $45  costs,  and  agreeing  not  to  prosecute  the  suit,  or 
look  to  the  defendants  therein  for  any  portion  of  the  judg- 
ment; and  the  letter  inquired:  'What  about  lis  peTidenaf 
Will  not  bill  have  to  be  dismissed  to  have  it  removed?' 
Held,  that  the  judgment  against  the  other  debtor  was  not 
discharged." 

(1)  0  Taunt  889.  (8)  9.T.  R  186.  (8)  18  Ontnt  OSS. 
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t^^-  The  Vice-Chancellor,  in  that  case  (p.  636),  says :  "  Accord- 

BusBY  ing  to  the  weight  of  authority,  including  the  latest  cases  both 
SoHonsLD.  ^^  ^^^  ^^^  equity,  the  leaning  should  not  be  in  favor  of  con- 
struing a  stipulation  to  be  a  release  rather  than  a  covenant 
not  to  sue,  but  should  be  the  reverse ;  and  stipulations  which 
were  in  form  releases,  have  been  construed,  in  view  of  the 
whole  agreement,  as  mere  covenants  or  stipulations  not  to  sue, 
so  as  to  prevent  their  operating  as  discharges  of  other  persons 
whom  there  was  no  intention  of  discharging ;  so  that,  as  Sir 
G.  M.  Qiffard  said,  in  Oreen  v.  Wynn  (1),  even  where  parties 
put  into  a '  deed  words  which,  standing  alone,  amount  to  a 
release,  the  Court  will  not  give  that  effect  to  them,  but  will 
take  the  whole  of  the  deed  together,  and  effectuate  that  which 
was  the  real  intention  of  the  parties.' " 

The  real  intention  of  Busby,  and  of  Schofield  and  Miller,  in 
any  light  in  which  the  arrangement  can  be  looked  at,  was  not 
that  Busby's  rights  should  be  extinguished  by  what  was  done, 
but  that  whatever  proceedings  were  had  in  the  suit.  Busby 
would  not  use  them  for  the  purpose  of  vexing  or  harrassing 
Schofield  or  Miller;  and,  If  you  will,  that  he  would  not  enforce 
his  claim  by  execution  against  their  property  or  persons.  All 
this  amounts  to  nothing  more  than  if  he  had  by  his  deed  cov- 
enanted not  to  look  to  them  for  any  part  of  the  judgment  that 
he  might  recover  in  the  suit ;  and  this  clearly  brings  the  case 
within  the  principle  of  those  authorities  cited  as  to  the  effect 
of  a  covenant  not  to  sue.  Pittctically  these  memorandums 
may,  as  regards  Schofield  and  Miller,  be  to  them  as  beneficial 
as  releases  would  have  been ;  but  under  the  authorities  they 
are  not  releases,  nor  can  they  be  used  by  other  persons  liable, 
as  in  this  case,  to  have  a  judgment  against  them  for  the  same 
wrong,  as  matter  which  would  operate  in  their  discharge. 

At  all  events,  if  what  took  place  amounts  to  a  release  avail- 
able to  the  defendant,  as  is  contended  for  by  his  counsel,  I  see 
nothing  to  prevent  his  pleading  such  release ;  but  it  would  not 
be  any  ground  for  staying  the  ptx)ceedings  in  this  action. 

It  seems  to  me  that  the  defendant,  Fenety,  if  the  owners  are 
liable  for  the  conversion  of  the  coal,  may  really  be  obliged  to 
pay  the  whole  damages  and  costs  that  may  be  recovered  by 

(1)  L.  R.  7  Eq.  s& 
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the  judgment  for  the  conrersion;  but  the  injury  done  to  him  is       ^889. 
not  by  the  plaintiff.    The  wrong  to  him  will  have  arisen  from      Bdhbt 
the  fact  that  Schofield,  the  managing  owner,  received  the  pro-  schofteld. 
ceeds  of  the  sale  of  the  coal,  passed  the  amount  to  his  own 
credit  at  the  bank,  and  allowed  it  to  be  swallowed  up  and  lost 
in  his  general  business.    As  between  the  plaintiff  and  the  de- 
fendant, Fenety,  I  am  at  a  loss  to  see  what  the  plaintiff  has 
done  to  prejudice  the  rights  of  Fenety,  for  he  could  have  sued 
Fenety  alone,  if  Fenety,  as  one  of  the  owners,  is  liable  for  the 
conversion;  or  if  Busby  had  sued  all,  and  recovered  judgment 
against  all,  he  could  still  have  directed  that  the  amount  be 
levied  upon  Fenety's  property  alone,  without  any  right  on 
Fenety's  part  to  say  that  the  levy  should  be  pro  rata  upon 
the  property  of  all  the  defendants. 

It  was  further  urged  that  Winchester,  as  captain,  and  Scho- 
field,  as  managing  owner,  were  both  agents  of  Fenety  to  the 
knowledge  of  plaintiff,  and  it  was  their  duty  to  save  Fenety 
harmless,  and  the  plaintiff  knowing  this  should  not  have  been 
a  party  to  making  the  arrangements  that  he  did  with  them. 
Whatever  duty  Schofield  and  Winchester  owed  to  Fenety  they, 
and  not  the  plaintiff,  must  be  answerable  for  a  breach  of  such 
duty.  As  between  the  plaintiff  and  Winchester  and  Schofield, 
the  two  latter  were  wrongdoera  towards  the  former,  and  in  all 
the  arrangements  the  plaintiff  made  with  them,  as  he  owed  no 
duty  to  Fenety,  he  was  not  guilty  of  any  want  of  good  faith 
towards  him.  He  was  only  dealing  with  some  of  several 
wrongdoers  in  a  way  that  it  does  not  lie  in  Fenety  to  com- 
plain of,  and  in  a  way  that,  I  think,  he  was  fully  warranted 
in  doing. 

In  my  opinion  the  application  for  stay  of  proceedings  should 
be  refused. 

Sir  John  C.  Allen,  C.  J.,  Wetmore  and  King,  JJ.,  con- 
curred :  the  Chief  Justice  stating  that  he  did  so  very  reluc- 
tantly. 

Palmer,  J.  This  is  an  application  by  Mr.  Fenety  to  stay 
the  proceedings  in  this  cause,  on  the  ground  that  the  plaintiff 
brought  an  action  against  one  Winchester,  a  person  jointly 

Vol  XXEL,  N.  B.  Be^rta.  27 
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liable  with  Fenety,  and  obtained  a  verdict  against  him,  and 
then  agreed  that  he  would  not  further  proceed  in  that  action, 
and  in  effect  would  not  collect  the  damages  from  him  or  Scho- 
field,  another  of  the  joint  tort-feasors. 

The  defendant,  Winchester,  was  master  of  a  vessel  of  which 
the  other  defendants  were  joint  owners,  and  on  whose  behalf 
she  was  being  run,  and  in  the  course  of  that  business  Schofield, 
for  the  master,  refused  to  deliver  the  plaintiff*  his  cargo,  upon 
which  the  plaintiff"  brought  an  action  of  trover  and  recovered 
a  verdict  for  the  value  of  the  cargo.  After  the  commencement 
of  that  action,  Schofield,  acting  as  ship's-husband,  sold  the 
cargo,  and  thereupon  this  action  was  brought  against  all  the 
owners.  It  is  apparent  that  the  obtaining  of  such  a  verdict  is 
no  answer  to  the  selling  of  the  cargo  after  action  brought,  as 
the  property  in  it  would  remain  in  Busby,  notwithstanding 
the  verdict,  until  it  was  paid ;  but  it  may  be  a  question 
whether  a  judgment  would  not  be  an  answer  to  any  con- 
version up  to  the  time  of  the  commencement  of  that  action. 
This,  it  is  not  necessary  to  decide.  This  is  an  application  to  the 
equitable  jurisdiction  of  the  Court;  and  the  absurdity  of  there 
being  any  equitable  ground  to  interfere  with  the  plaintiff's 
legal  rights,  is  sufficiently  apparent  by  the  consideration  that 
if  defendant,  Fenety,  was  liable  to  the  plaintiff  for  a  good, 
legal  and  meritorious  cause  of  action,  and  any  hard  and  fast 
rule  of  law  would  prevent  the  plaintiff  from  enforcing  such 
claim,  Fenety  would  have  to  have  the  benefit  of  it  without 
paying  the  plaintiff:  but  so  far  from  he  having  any  equity  in 
that  direction  he  would  ^t  it  in  spite  of  its  being  inequitable 
and  a  great  hardship  in  the  plaintiff;  if  he  has  got  such  a  legal 
right  it  is  the  strictest  right,  and  should  not  be  extended,  and 
if  such  exists  the  law  has  given  him  the  right  to  plead  it,  and 
this  would  be  decided  on  his  plea.  If  there  is  any  legal  obli- 
gation as  to  the  action  against  Winchester,  Fenety  is  no  party 
to  it,  and  has  no  control  over  it  in  any  way.  If  he  has  any 
equities  in  it  as  against  Winchester,  that  could  only  be  set  up 
and  tried  in  a  suit  in  equity,  in  which  Winchester  and  aU 
others  interested  are  made  parties  and  brought  before  the 
Court.  This  rule  is  only  served  upon  the  plaintiff,  and  he  is 
alone  called  upon  to  answer  it. 
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Again,  although  this  Court  has  control  over  its  proceedings       J^^* 
in  a  particular  suit,  yet  this  is  only  by  a  proceeding  in  that      Busbt 
suit ;  it  cannot,  like  a  Court  of  Equity,  interfere  with  the  pro-  schowbld. 
ceedings  in  one  suit  by  proceedings  in  another,  and,  therefore,     p^"*. 
it  cannot  make  an  order  in  the  suit  of  Bushy  v.  Winchester,  to       — '-  ' 
which  Fenety  is  not  a  party,  by  an  order  ia  another  suit  of 
Bvsby  V.  Schofidd  et  al.,  in  which  Fenety  is  a  party.    There- 
fore, this  Court  can  make  no  order  affecting  the  proceedings  in 
Busby  V.  Winchester  by  an  order  in  this  suit. 

The  only  thing  it  could  do  is,  that  if  any  of  the  defendants 
in  this  suit  had  an  equity  that  would  preclude  the  plaintiff 
from  proceeding  in  the  suit,  this  Court  in  this  suit  could  order 
the  proceedings  stayed,  and  would  do  so  if  it  could  not  be 
pleaded. 

It  would  not  stay  if  it  was  claimed  that  there  was  a  re- 
lease, for  that  could  be  pleaded  and  better  tried  on  that  plea. 
I  apprehend  it  would  be  stayed  if  it  was  clearly  shown  that 
the  plaintiff  had  agreed  with  Mr.  Fenety  that  he  would  not 
proceed  with  the  suit  against  him,  or  if  he  had  an  agreement 
that  no  execution  should  be  issued  against  him  after  judgment, 
and  it  was  done,  the  Court  would  set  it  aside,  but  no  agree- 
ment would  be  enforced  further  than  to  have  it  complied  with. 
If  it  was  only  not  to  issue  execution  the  Court  would  allow 
the  judgment  to  be  signed.  In  other  words,  the  Court  having 
ascertained  what  the  agreement  was,  will  see  it  was  carried  out- 
There  is  nothing  in  law  or  equity  to  prevent  a  person  having 
a  claim  against  several  tort-feasors,  or  even  several  joint  prom- 
issors  or  covenantors,  from  agreeing  with  any  one  of  them  that 
he  will  not  proceed  against  some,  or  collect  from  any  particular 
one,  without  prejudicing  his  right  to  sue  the  others. 

I  confess  myself  totally  ignorant  of  any  principle  of  law  to 
prevent  a  person  who  has  been  wronged  by  several  tort-feasors, 
dealing  with  any  of  them  in  any  way  he  chose  to  think  will 
best  secure  redress,  so  long  as  he  does  not  alter  the  liability  of 
such  tort-feasors  among  themselves  independent  of  his  own  ac- 
tion. He  can  sue  one  or  more;  stay  proceedings  against  any;  or 
go  on  when  he  likes;  the  only  question  in  each  case  is,  the  legal 
rule  of  procedure ;  and  the  legal  effect  to  attempt  to  set  up  that 
there  is  any  equity  upon  him  to  exercise  his  legal  rights  in  any 
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way  he  chooses,  is  what  I  never  heard  of,  and  has  no  existence 
in  principle ;  and  to  look  for  such  a  case  is  absurd  until  the 
courts  think  it  their  duty  to  protect  a  wrong-doer  from  the 
claim  of  the  person  wronged,  without  the  wrong  being  compen- 
sated for. 

As  to  the  agreement  between  one  of  the  tort-feasors  and  the 
person  wronged,  it  is  a  matter  between  the  parties  to  such 
agreement,  who  can  discharge  or  enforce  it  as  they  choose ;  it 
can  in  no  way  affect  either  the  injured  party's  claim  against 
the  others,  or  the  wrong-doers'  rights  among  themselves. 

Therefore  this  application  should  be  discharged  with  costs. 

Tuck,  J.,  being  related  to  one  of  the  parties  to  the  suit,  took 
no  part. 

Application  refused. 


1890. 


April  16. 


ISAACS,  Appellant,  and  OROTHE,  Bespondent. 

Bill  of  ExcJvange  —  Action  by  drawer  (igavnst  acceptor — Line  through 
drawer^ e  namie  by  pen-mark —  Wtietker  a  material  alteration. 

Action  by  drawer  against  the  acceptor  of  bill  of  exchange  payable  to  drawer's 
order.  When  the  bill  was  offered  in  evidence,  the  drawer's  name  shewed 
that  a  line  had  been  drawn  through  it  with  a  pen.  No  evidence  was  given 
to  explain  it,  and  the  defendant  on  presentment  for  payment  did  not  deny 
his  liability. 

Held — (Wetmorb,  J.,  dissentin^j)  —  that  the  mark  through  the  drawer*s  name 
did  not  amount  to  an  alteration  of  the  bill,  and  that  the  d^endant  was 
liable. 

This  was  an  appeal  from  a  decision  of  the  Judge  of  the 
Saint  John  County  Court  refusing  a  new  trial. 

The  action  was  by  Qrothe  upon  a  bill  of  exchange  drawn  by 
him  to  his  own  order  upon  Isaacs,  and  accepted  by  Isaacs. 
On  the  production  of  the  bill  on  the  trial,  it  appeared  that  a 
red  line  had  been  drawn  with  a  pen  through  Grothe's  name, 
both  where  it  appeared  as  drawer  and  where  it  appeared  as 
endorser.  There  was  no-  evidence  offered  as  to  how  or  by 
whom  this  was  done.  The  defendant  on  the  trial  objected, 
that  the  draft  since  acceptance  by  him  had  been  changed  by 
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the  name  of  the  drawer  being  erased.  The  learned  Judge  ruled  ^^^' 
against  the  objection,  and  plaintiff  had  a  verdict  which  the  Isaacs 
learned  judge  on  motion  for  a  new  trial  refused  to  set  Bside.     or^b. 

February  4, 1890.  Jordan,  in  support  of  the  appeal.  The 
name  of  a  drawer  is  absolutely  necessary  in  order  to  create  a 
bill.  Even  if  the  paper  has  the  name  of  one  upon  it  who  signs 
as  acceptor,  unless  there  is  also  the  name  of  a  drawer  upon  it, 
it  is  still  nothing  more  than  an  inchoate  paper.  There  must 
be  two  parties  to  the  instrument.  The  signing  of  a  name  and 
then  erasing  it  leaves  the  paper  in  the  same  condition  as  if 
never  signed  at  all.  The  Mutual  Safety  Ins.  Co,  v.  Porter  (1), 
1  Daniels  on  Negotiable  Instruments  (2nd  ed.),  81. 

C.  A.  Macdonald,  contra.  The  notice  of  protest,  which  was 
in  evidence,  shows  that  the  bill  at  the  time  of  the  acceptance 
and  presentation  was  a  good  bill.  Any  erasure  of  the  name 
of  the  drawer  must  have  been  after  that  time.  But  it  is  sub- 
mitted that  the  alteration  is  immaterial.  There  is  a  distinc- 
tion between  an  alteration  and  a  spoliation.  See  TonUina  v- 
Lawrence  (2);  AtkiTieon  v.  Ha/wdon  (3).  [King,  J.,  refers  to 
Foster  v.  Dawber  (i).] 

Jordan,  in  reply. 

Cur.  adv.  vvXt 

The  following  judgments  were  now  delivered : 

Tuck,  J.  This  is  an  appeal  from  the  judgment  of  the  Judge 
of  the  County  Court  of  the  City  and  County  of  Saint  John. 

The  action  was  brought  on  a  bill  of  exchange,  in  the  words 
and  figures  following: 

"$106.50.  Montreal.  12  July,  1888. 

"Four  months  after  date  pay  to  the  order  of  myself  one 
hundred  and  six  (50-100)  dollars,  value  received  and  charge 
same  to  account  of  L.  O.  Qrothe. 

(1)2  AH  280.  (8)8  A.  ft  £.08. 

(2)  6  Blng.  sre.  (4)  6  Exch.  839. 
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189C).  "To  Mr.  a.  Isaacs,  St.  John." 

Isaacs  Written  across  the  face  of  the  bill  wei*e  the  words  : 

Gr^  "Alfred  Isaacs, 

"Accepted,  payable  at  Bank  of  Nova  Scotia,  St.  John,  N.  B." 

It  was  indorsed  "  L.  O.  Grothe." 

When  this  bill  was  put  in  evidence  it  appeared  that  a  stroke 
of  a  pen  had  been  run  across  the  name  "  L.  0.  Grothe,"  both 
where  he  had  signed  as  maker  and  where  he  had  signed  as 
indorser. 

The  only  ground  put  forward  in  the  argument  for  the  appel- 
lant was,  that  this  was  not  a  bill  of  exchange,  inasmuch  as 
the  name  of  the  drawer  and  indorser  (the  same  person  in  this 
case)  had  been  erased,  and  no  explanation  had  been  given  by 
the  plaintiff  of  the  erasure.  It  does  not  appear  from  the  evi- 
dence by  whom  or  for  what  purpose,  or  when  a  pen  had  been 
drawn  through  the  signature  "  L.  O.  Grothe."  No  change  has 
been  made  in  the  terms  of  the  contract,  amounting  to  an  alter- 
ation. The  name  L.  O.  Grothe  has  not  been  erased,  for  it  is 
as  plain  to  be  read  now  as  ever  it  was ;  nor  do  I  think  that  a 
mere  running  a  pen  through  the  name  amounts  to  a  cancellation 
so  as  to  relieve  the  acceptor  from  liability.  If  a  pen  had  been 
run  through  the  name  of  the  acceptor,  although  by  accident  or 
innocently  done,  in  such  a  case  the  burden  of  proof  would  be 
on  the  holder  to  show  the  accident  or  innocence  in  order  to 
recover.  But  here  the  acceptor  was  in  no  way  damnified  by 
the  pen  stroke  through  the  drawer  and  indorser's  name.  If 
anything  had  happened  between  his  acceptance  of  the  bill  and 
the  commencement  of  the  action,  to  discharge  the  appellant 
from  liability,  it  was  for  him  to  show  this  at  the  trial.  No 
such  alteration  had  been  made  in  the  bill  as  to  put  the  burden 
of  proof  upon  the  plaintiff*  to  explain  it.  Ordinarily,  I  know* 
when  an  alteration  is  apparent  on  the  face  of  the  instru- 
ment, the  onus  is  upon  the  holder  to  show  that  it  was  made 
before  or  contemporaneously  with  its  issue.  In  the  present 
case,  I  think,  it  matters  not  if  a  pen  was  drawn  across  the  name 
after  the  issue  of  the  bill.  That  would  not  affect  the  rights  of 
the  acceptor,  who  is  primarily  liable.  In  fact  the  appellant  did 
not  dispute  his  liability  on  the  very  day  the  bill  became  due. 
For  on  that  day,  when  Mr.  Gilbert  presented  it  to  him  for  pay* 
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ment  at  his  shop,  he  said,  there  is  a  bill  of  sale  upon  this  place,       ^S^« 
and  I  cannot  pay.    He  did  not  dispute  his  liability,  nor  claim      Isaacs 
that  the  bill  had  been  cancelled.    His  reason  for  not  paying,  as    GscmiK. 
he  said,  was  his  inability.    Suppose  this  bill  had  been  dis-      f^^j, 

counted  by  the  plaintiff  at  a  bank,  and  owing  to  the  appellant's       

failure  to  take  it  up,  he,  the  plaintiff*,  had  been  obliged  to  pay 
it,  and  when  he  did  so,  he  had  run  his  pen,  just  as  in  this  case, 
through  his  own  name,  could  it  be  successfully  contended  that 
what  had  been  a  bill  had  ceased  to  be  a  bill  so  as  to  discharge 
the  acceptor,  unless  the  holder  offered  some  explanation  of  the 
pen  stroke  ?  I  think  not.  In  short,  my  view  is,  that  this  is 
not  within  the  principle  of  decided  cases  which  determine  that 
the  effect  of  an  alteration  of  a  written  contract  is  to  nullify 
and  destroy  it  as  a  legal  obligation. 

Therefore,  I  think  this  appeal  should  be  dismissed  with 
costs. 

EiNQ,  J.  I  think  that  upon  the  case  as  presented,  there  is 
no  question  but  that  the  bill  at  one  time  was  a  perfect  bill 
On  the  notes  of  trial,  it  is  stated  that  the  counsel  for  the 
defendant  admitted  the  defendant's  signature  on  the  draft,  and 
also  presentment,  as  alleged  in  the  notary's  protest  The  pro- 
test was  in  evidence,  and  it  showed  the  bill  without  the  name 
being  erased  or  cancelled.  It  was  proved  that  when  the  bill 
was  presented  for  payment,  the  defendant  said:  ''I  have 
nothing  more  to  do  with  it ;  there  is  a  bill  of  sale  upon  this 
place,  and  I  cannot  pay."  Looking  at  the  evidence,  and  at  the 
objection  of  defendant  that  the  draft  had  been  altered  since 
acceptance  I  think  it  is  to  be  taken  that  the  bill  at  the  time 
of  acceptance  and  presentation  for  payment  was  a  perfect  bill 

Then  the  question  is  as  to  the  effect  of  the  lines  subsequent- 
ly drawn  through  plaintiff's  name.  I  do  not  think  that  this 
comes  within  the  class  of  cases  as  to  alterations.  An  altera- 
tion is  where  an  attempt  is  made  to  give  to  the  bill  a  different 
effect  from  what  is  expressed;  at  least  a  material  alteration  is 
that  Here  there  is  no  such  attempt  The  plaintiff  may  have 
just  drawn  his  pen  through  his  own  name ;  but  until  he  says 
or  does  something  which  unequivocally  amounts  to  a  renuncia- 
tion of  his  rights,  the  defendant  is  not  at  all  discharged.    In 
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__J^9a  Foster  v.  Dawber  (1),  it  was  held  that  by  the  law  of  merch- 
IsAAcs  ants  an  acceptor  may  be  discharged  from  liability  by  the 
Gbothe.  express  renunciation  of  the  holder,  but  the  renunciation  must 
be  unequivocal.  Here  the  right  of  action  was  complete  when 
the  bill  was  unpaid  upon  presentment ;  and  inasmuch  as  what 
was  done  was  not  in  the  nature  of  an  alteration  of  the  effect 
of  the  bill,  I  do  not  think  that  anything  has  been  done  which 
has  the  effect,  in  law,  of  discharging  the  defendant  There 
has  been  no  attempted  alteration  of  his  liabilities,  and  no  dis- 
charge ;  and  this  being  so,  I  do  not  think  that  any  explana- 
tion of  the  immaterial  act  was  required.  I  therefore  think 
that  the  appeal  should  be  dismissed  with  costs. 

Wetmore,  j;  I  cannot  agree.  The  drawing  of  the  pen 
through  the  name  of  the  drawer  of  a  bill  as  effectually  destroys 
the  bill  as  if  it  was  burnt.  The  plaintiff  not  having  offered 
any  evidence  to  explain  the  striking  out  of  the  name,  I  think 
the  appeal  must  be  allowed. 

Sir  John  C.  Allen,  C.  J.  With  some  doubt  I  agree  that 
the  appeal  be  dismissed. 

Palmer  and  Fraser,  JJ.,  not  havinc^  heard  the  argument,, 
took  no  part. 

Appeal  diemisaed  with  costs. 


(l)e£z.889. 
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CARNEY,  Administratbix,  v.  THE  CARAQUET  RAILWAY       1890. 

COMPAlir?,  "April  16. 

Railway  Compam,y — NegligmU  construction  of  Bridge — Liability /or 
death  of  wcrkman  cavsed  by  the  defect — Master  and  servarU — 
Dieobedience  of  orders  of  felUnff-eervant  —  Proximate  cattse  of 
accident  —  GorUributory  negligence — lAahUity  of  master — Mis- 
direction, 

In  an  action  against  a  Railway  Company  to  recover  damafles  for  the  death  of  a 
workman  in  their  employ,  while  being  carried  on  one  of  their  engineB,  it  was 
proved  that  durinff  the  night  preceding  the  accident,  the  ice  in  the  river 
over  which  the  bridge  crossed  had,  in  consequence  of  a  heavy  gale  and  high 
tide,  been  forced  against  the  piers  of  the  bridge,  displacing  some  of  them ; 
by  reason  of  which  the  engine  broke  through  the  bridge  and  the  workman 
was  killed. 

Held,  that  the  jury  were  properly  directed,  that  the  defendants  were  only 
bound  in  the  construction  of  the  bridge,  to  provide  against  dangers  that 
dould  reasonably  be  foreseen  by  reasonable  men  in  the  exercise  of  ordinary 
sagacity  ;  but  if  the  bridge  was  so  constructed  that  it  was  destroyed  by  a 
storm  such  as  miffht  reasonably  have  been  anticipated  to  occur,  the  defend- 
ants would  be  liiuile. 

Where  there  was  evidence  that  the  manager  of  the  railway  had  directed  the 
conductor  of  the  train  and  the  engine  driver  on  the  day  of  the  accident,  not 
to  cross  the  bridge  until  it  was  examined,  which  order  they  disobeyed :  — 

Held,  that  as  the  conductor  and  the  engine  driver  were  the  fellow-servants  of 
the  deceased,  it  should  have  been  left  to  the  jury  to  find  whether  their  dis- 
obedience of  the  order  was  the  proximate  cause  of  hii  death.  (Fbabsb,  J.^ 
dissenting.) 
'  lliough  a  railway  brid^^e  is  defectively  constructed,  yet  if  a  person  goes  upon 
it  contrary  to  directions,  and  with  notice  of  the  danger,  and  !■  injured,  he 
cannot  recover  damages  against  the  company  for  the  injury.  (Fraseb,  J., 
dissenting.) 

This  was  an  action  brought  by  the  widow  and  adminis- 
tratrix of  John  Carney,  on  behalf  of  herself  and  her  infant 
children,  under  Consol.  Stat,  c.  86,  to  recover  damages  for  the 
alleged  negligence  of  the  defendants,  causing  the  death  of  her 
husband.     Verdict  for  the  plaintiff. 

The  material  facts  as  they  appeared  at  the  trial,  which  took 
place  before  His  Honor,  Mr.  Justice  Fraser,  at  the  Gloucester 
Circuit  in  September,  1888,  will  be  found  sufficiently  stated  in 
the  judgments. 

April  25, 1889.  Oeo.  G.  Gilbert,  Q.  C,  on  behalf  of  the 
defendants,  moved  for  a  new  trial  on  the  ground  of  mis- 
direction and  non-directon.    The  learned  Judge,  was  wrong  in 
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^^^'       directing  the  jury  that  the  bridge  was  insufficent,  and  oonse- 

Garney     quently  the  defendants  liable,  if  it  was  not  capable  of  resisting 

Thb  Cara-  ^^^  ^^^  forces  that  might  be  brought  against  it,  and  that  the 

Qxnsr  Rail-  extraordinary  force  that  would  relieve  the  defendants,  must  be 

WAY  Co 

one  so  overwhelming  that  no  person  could  possibly  have 
expected  it.  This  charge  is  too  strong  in  favor  of  the  plaintiff. 
Although  there  might  have  been  as  high  tides,  and  as  great 
storms  before,  if  this  injury  to  the  bridge  was  occasioned  by 
the  combination  of  these  forces  and  the  breaking  up  of  ice, 
and  such  combination  was  unprecedented,  and  not  reasonably 
to  be  anticipated,  then  there  was  not  negligence  in  not  pro- 
viding for  such  unforeseen  consequences.  It  is  sufficient  to 
prove  that  by  no  reasonable  precaution  could  it  have  been 
prevented.  The  storm  amounted  to  vis  major  or  the  act  of 
Qod,  and  the  defendants  are  not  liable.  Nugent  v.  Smitli  (1); 
Nichols  V.  Marsland  (2);  Nitro-phosphate  and  OdarrCs 
Chemical  Manure  Co.  v.  London  and  St  Katherine  Docks  Co, 
(8) ;  Blyih  v.  Birmingham  Waienvorks  Co.  (4) ;  Cotton  t. 
Wood  (5) ;  Withers  v.  North  Kent  Railway  Co.  (6).  Again,  it 
appears  that  the  accident  was  the  result  of  the  disobedience  of 
the  deceased's  fellow  servants  to  the  positive  orders  and  in* 
structions  of  the  defendants.  Under  these  circumstances  the 
jury  should  have  been  directed  that  it  was  immaterial  whether 
the  bridge  was  defectively  constructed  or  not ;  and  that  the 
defendants  were  not  liable  for  the  damage  which  resulted  from 
the  negligence  of  a  fellow-servant  in  the  course  of  their  com- 
mon employment,  if  they  thought  the  accident  would  not  have 
occurred  without  the  negligent  disobedience  of  the  conductor 
and  driver.  PriesUey  v.  Fowler  (7) ;  Searle  v.  Lindsay  (8) ; 
Fdtham  v.  England  (9) ;  Howells  v.  Landore  Steel  Co.  (10) ; 
Brown  v.  The  Accrington  Cotton  Spinning  and  Manufaetu/T" 
ing  Company  (1 1) ;  Tarrant  v.  Webb  (12) ;  Fanoell  v.  The  Boston 
amd  Worcester  Ry.  Co.  (13);  Orijffliths  v.  London  amd  St.  Kath- 
erine  Docks  Co.  (14) ;  Ormond  v.  Holland  (15);  Senior  v.  Ward 
(16);  Qriffiihs  v.  Qidlow  (17);  Durgin  v.  Mvmson  (18);  Smith 
V.  DoweU  (19.) 


(1)  1  C.  p.  D.  428.  <8)11C.  B.y.  S429L  (!&)  E*  R  *  E.  102. 

(2)  2  Exch.  D.  L  (»)  L.  &  2  Q,  &  8S.  (16)  1  £.  &  E.  88& 
(8)0Ch.  D.608.  (10)L.R.10<^.  aei  n7)SH.AN.64& 

(4)  11  Exch.  781.  (11)  84  L.  J.  Exeh.  208.  (U)  9  AUen  806. 

(5)  8  C.  B.  N.  a  Ma  (12)  18  C.  a  797.  0»)  S  F.  A  F.  288. 

(6)  27  L.  J.  Exch.  417.  (IS)  4  Mete  49l 
17)8M.AW.  L  (14)12< 
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Blair,  A,  G.,  contra.    It  is  clear  from  the  evidence,  that  the       ^890. 
Jury  could  not  have  found  any  other  way  than  they  did.     The     Oarnkt 
evidence  shews  that  the  storm  was   not  more  extraordinarily  the^ar^- 
eevere  than  miffht  reasonably  have  been  expected.    The  fact  <>u*t  Rail* 

WAY  Ck). 

that  the  bridge  proved  insufficient  against  the  effects  of  a 
storm  and  a  tide  that  might  have  been  foreseen,  renders  them 
liable  for  negligence.  If  the  jury  had  found  for  the  defen- 
dants, this  Court  would  have  been  bound  to  set  the  verdict 
^de,  as  being  against  the  weight  of  evidence;  and  if  the 
same  evidence  was  submitted  to  another  jury,  they  could  not 
do  otherwise  than  find  for  the  plaintiff.  In  view  of  the 
strong  evidence,  the  Court  is  entitled  to  refuse  to  disturb  the 
verdict,  even  if  the  Judge's  charge  is  not  absolutely  correct 
But  it  is  submitted  that  the  direction  to  the  jury  is  within  the 
law  as  laid  down  in  The  Oreat  Western  BaUtuay  Co.  v.  FaW' 
-cett  (1).  It  is  decided  in  that  case  that  a  railway  company,  in 
the  formation  of  their  line,  are  bound  to  construct  their  works 
in  such  a  manner  as  to  be  capable  of  resisting  all  violence  of 
weather  which,  in  the '  climate  through  which  the  line  runs, 
might  be  expected,  though  perhaps  rarely,  to  occur.  See  Hast- 
ings on  Torts,  167-9.  Non-direction  is  only  a  ground  for  a 
new  trial  where  there  has  been  a  miscarriage  on  the  part  of 
•the  jury,  and  a  verdict  against  the  evidence  has  been  produced. 
As  to  the  non-liability  of  the  defendants  on  the  ground  of  the 
accident  having  occurred  through  the  negligence  of  a  fellow 
servant :  The  evidence  shews  that  the  defective  construction 
•of  the  bridge  was  the  proximate  cause  of  the  accident  There 
was  negligence  or  want  of  care  on  the  part  of  the  defendants, 
•and  they  are  responsible,  even  though  there  was  also  neglect  of 
.a  fellow  servant  Smith  on  Negligence,  67,  226-7 ;  Cayzer  v. 
Taylor  (2). 

QHherty  Q.  (7.,  in  reply. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered : 

Tuck,  J.    All  questioas  as  to  the  improper  admission  and 

a)  9  Jur.  N.  a  888L  (8)  10  Gra^v  274. 


Digitized  by  VjOOQ IC 


4iS8  NEW  BRUNSWICK  REPORTS.  [VOL. 

1890.       rejection  of  evidence  were  practically  abandoned  at  the  argu- 

Cabvsy     ment,  and  properly  so,  for  they  do  not  affect  materially  the 

Tbb^aba-  principal   points   to  be  determined.     These  arise  under  two 

Quw  Rail-  classes  of  objection  to  the  charge  of  the  learned  Judge — mis- 

'     direction  and  non-direction. 

^**''^'  In  this  case,  the  widow  and  administratrix  of  the  deceased, 

John  Carney,  claims  that  through  the  negligence  of  the  de- 
fendants' company  her  husband  lost  his  life  in  December,  1887^ 
It  is  alleged  in  the  declaration  that  John  Carney  was  employed 
as  a  section  man  on  the  defendants'  railway,  and  to  enable  him 
to  perform  his  duty  under  this  employment  they  undertook  to 
carry  him  over  a  bridge  on  their  line  of  railway,  which  bridge 
wafi,by  the  negligence  and  default  of  the  defendants,  constructed 
unsafely  and  of  improper  and  defective  materials,  and  was  in 
an  unsafe  condition,  and  unfit  to  be  used  or  crossed,  which  the 
defendants  well  knew,  but  of  which  Carney  was  ignorant. 
The  plaintiff,  by  her  counsel,  contends  that  this  statement  of 
claim  has  been  substantially  proved.  On  the  contrary,  the  de* 
fendants  say  that  there  is  no  proof  of  knowledge ;  that  they 
have  shown,  that  the  bridge  was  properly  and  securely  built,, 
but  was  displaced  by  the  *'  act  of  Ood,"  and  that  Carney,  the 
deceased,  was  guilty  of  contributory  negligence. 

Objection  is  made  to  the  summing  up  of  the  learned  Judge- 
on  two  principal  grounds:  first,  as  to  the  question  what 
amounts  in  law  to  an  "  act  of  Ood,"  and  second,  as  to  contribu* 
tory  negligence  on  the  part  of  a  fellow  servant.  A  correct 
statement  of  the  law  as  to  what  is  usually  termed  an  *'  act  of 
God,"  appears  to  be,  that  a  common  carrier,  or  a  company  like 
this,  is  not  liable  for  any  accident  as  to  which  they  can  shew 
that  it  is  due  to  natural  causes,  directly  and  exclusively,  with- 
out human  intervention,  and  that  it  could  not  have  been  pre- 
vented by  any  amount  of  foresight,  pains  and  care  reason- 
ably to  be  expected  from  them.  To  make  out  negligence  in 
the  present  case,  there  must  have  been  an  omission  to  do  some- 
thing which  a  reasonable  and  prudent  man,  guided  by  know- 
ledge and  experience  as  to  winds,  tides,  ice  and  storms,  and 
their  effects,  would  have  done.  It  is  not  necessaiy  that  the 
high  tide  should  never  have  happened  before ;  it  is  sufficient 
that  the  happening  could  not  have  been  reasonably  expected^ 
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Having  regard  to  the  wind,  ice  and  tide,  which  might  occur       iS^O- 
in  Caraquet  bay,  was  the  Little  Biver  bridge  constructed  in  a     Gabnbt 
manner   to   withstand  whatever  force  from   these  causes,  a  the^aba- 
reasonable  and  prudent  man,  with  such  knowledge  and  expe-  q^kt  Bail- 

rience  as  he  ought  to  possess,  might  expect   to   be   brought        

against  it.    If  the  case  was  properly  submitted  to  the  jury,  I      '^^  ^' 
think  there  was  ample  evidence  to  warrant  them  in  coming  to 
the  conclusion  that  the  bridge  w&s  not  properly  built 

There  was  evidence  on  behalf  of  the  plaintiff  to  shew  that 
on  the  17th  December,  1887,  a  train,  consisting  of  a  freight 
and  passenger  car,  with  a  locomotive  and  snow  plough  ahead 
of  it,  left  Caraquet  for  Bathurst.  When  near  this  bridge,  the 
locomotive  and  snow  plough  were  disconnected  from  the 
remainder  of  the  train,  and  then  went  on  the  bridge  at  a  high 
rate  of  speed.  Almost  immediately  the  locomotive  fell  through 
the  bridge  on  the  north  side,  and  eight  men  were  killed,  John 
Oamey  among  the  number.  There  had  been  a  gale  of  wind 
from  the  north-east.  Irene  Cormier  says :  "  There  was  a  heavy 
storm,  and  the  tide  had  been  very  high ;  that  he  had  seen 
heavier  storms,  and  had  known  the  tide  to  be  just  as  high  as 
that  one ;  that  it  was  an  ordinary  fall  high  tide."  This  wit- 
ness was  thirty-one  years  old,  and  lived  about  one  hundred 
yards  from  the  bridge.  He  says  that  he  went  to  the  bridge 
in  the  morning  before  the  accident,  and  saw  that  some  part  of 
the  bridge  was  misplaced  during  the  night ;  that  the  top  had 
been  moved  by  ice,  but  the  bottom  remained.  He  had  known 
a  very  high  tide  to  give  eight  or  nine  feet  of  water  at  the 
bridge ;  that  he  could  not  say  how  high  the  tide  rose  on  this 
occasion  by  the  number  of  feet,  but  was  what  he  called  an 
ordinary  high  tide.  In  an  ordinary  tide,  there  are  about 
fieven  feet  of  water  at  the  bridge ;  when  the  tide  is  out,  there 
are  about  six  inches  of  water  on  the  flat.  The  whole  bridge 
was  built  with  blocks  and  spans,  about  eight  or  nine  spans. 
That  the  ballast  was  insufficient;  the  round  logs  were  not  bolted ; 
the  square  timber  was  on  top,  just  under  the  sleepers,  and  had 
been  bolted ;  did  not  see  any  bolts  below  that  He  assisted  in 
building  the  new  bridge.  A  large  quantity  of  ballast  was  put 
in  it — sometimes  ei^ty  loads  a  day  —  and  the  new  bridge 
was  bolted.    Marcel  Legere  worked  at  the  bridge  when  first 
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>g^'       built.    He  did  not  put  in  any  bolts,  or  see  any  put  in,  until 

Gabnbt     they  got  to  the  top  course  of  timber ;  the  square  timber  was^ 

Thb  Cab4-  *^bove  the  round  logs ;  the  stringers  were  bolted  to  the  square 

QDKT  Rail-  timber,  and  the  sleepers  were  on  top  of  the  stringers ;  there 

'     was  a  tier  of  square  timber,  then  stringers,  and  then  sleepers ;. 

^^^'  ^'  the  square  timber  was  laid  crosswise,  and  the  stringers  length- 
wise. A  little  stone  was  put  in  the  piers  —  not  very  much ;. 
some  blocks  might  have  more  than  a  foot  of  stone.  The 
bridge  was  about  four  hundred  feet  long,  and  about  twenty 
feet  high  from  the  bed  of  the  river  to  the  highest  point  The- 
bridge  required  ballast  to  keep  it  from  floating ;  if  ballasted 
it  would  be  stronger  for  the  weather,  but  not  for  the  train. 
The  ice  did  not  seem  to  have  been  broken  —  it  moved  all  in 
a  block.  A  number  of  other  witnesses  gave  evidence  as  to  the- 
small  quantity  of  ballast  used,  and  the  insufficiency  of  the 
bolting.  Xavier  Cormier  says  that  he  had  often  seen  as  heavy 
storms,  and  had  seen  the  tide  higher ;  thai  be  went  down  to 
the  bridge  the  morning  before  the  accident,  and  thought  the 
ice  and  wind  had  moved  it  to  the  south.  Hon.  Robert  Young^ 
speaks  of  a  bridge  at  Caraquet  harbor,  where  the  cribwork 
was  bolted  and  filled  with  stone.  It  was  twelve  hundred  feet- 
out  into  the  harbor,  and  has  withstood  severe  storms,  ice  and 
tides  for  eight  or  nine  years ;  he  remembers  a  pier,  a  half-mile- 
from  it,  not  ballasted,  which  was  carried  away  by  the  ice.. 
Alfred  Haines,  a  practical  bridge  builder  for  thirty-four  years». 
who  had  built  bridges  on  the  New  Brunswick,  Western  Ex* 
tension,  and  Northern  and  Western  railways,  says  that  a 
bridge  of  this  kind  should  be  bolted  in  every  tier  and  thor^ 
oughly  ballasted. 

For  the  defence  there  was  evidence  that  there  was  a  heavy- 
gale  and  the  tide  was  a  foot  higher  than  an  ordinary  tide  ioi 
stormy  weather,  and  there  had  been  no  tide  quite  so  high  in 
twenty-five  years.  One  witness  says  that  the  tide  was  fron^ 
two  and  one  half  feet,  to  three  feet  higher  than  he  had  ever 
seen  it  before.  Other  witnesses  speak  of  the  unusually  high 
tide  on  the  occasion.  William  Branch,  Charles  Hache  and 
Simon  Quinn  say  they  hauled  stone  to  the  bridge  for  ballast. 
William  Walsh,  a  bridge  builder,  thought  the,  bridge  sufficient 
for  the  locality.  Arcade  Landry,  who  built  the  bridge,  under 
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Denis  London,  describes  how  it  was  built,  and  thought  it  good       ^890. 
for  all  purposes.    William  H.  Chisholm,  superintendent  of  the     Gabnkt 
company's  railway,  and  a  railroad  man  for  nineteen  years,  the  Cara- 
from  his  experience  thought  the  bridge  sufficiently  ballasted,  Qu>^  I^ail- 

and  entirely  safe ;  that  the  vibration  w&s  less  than  ordinary,       

and  there  was  no  yielding  under  heavy  trains ;  he  could  not  '^'^^  ^' 
see  that  ballast  adds  at  all  to  the  strength  of  a  bridge.  Ken- 
nedy Bums,  the  manager  of  the  road  and  one  of  the  company, 
and  who  was  contractor  for  building  it,  says  that  the  bridge 
was  first  passable  for  trains  in  October,  1886  ;  that  Rideout,  an 
engineer  for  the  government  of  Canada,  Maxwell  and  Beckwith 
engineers  for  New  Brunswick,  were  over  the  road  twice  and 
inspected  it ;  that  the  bridge  was  well  built,  and  the  wood- 
work was  good,  sufficient  and  substantial ;  that  Lannergan, 
the  engine  driver,  Dan  Kearney  (the  conductor),  and  Carney, 
the  deceased,  were  all  employees  of  the  company. 

This  is  a  fair  synopsis  of  all  the  evidence  on  both  sides, 
relating  to  the  ice»  tides  and  storms,  and  the  manner  in  which 
the  bridge  was  built. 

I  have  no  doubt,  and  I  think  no  person  who  reads  this 
evidence,  can  have  any  doubt  that  if  the  bridge  had  given  way 
whilst  a  train  with  passengers  had  been  crossing  over  it,  the 
railway  company  would  have  been  liable  in  law  for  all  damage 
which  resulted ;  and  that  liability  would  have  arisen  because 
the  bridge  had  been  insecurely  and  insufficiently  built.  There 
was  no  "act  of  God,"  or  via  major  about  it.  The  bridge 
yielded  and  gave  way  when  there  came  more  ice,  a  higher  tide 
and  a  greater  storm  than  usual,  but  not  greater  nor  higher 
than  a  person  living  in  that  section  of  the  country,  might 
reasonably  expect  would  come.  No  immense  natural  force 
was  brought  into  exercise,  and  there  was  nothing  in  the  tide  or 
storm  of  that  night,  that  might  not  have  been  foreseen,  and  for 
which  provision  could  not  have  been  made.  It  is  the  common 
everyday  talk  of  many  persons  in  this  country,  whenever  a 
heavy  storm  of  wind  or  rain  or  unusual  freshet  occurs,  "  oh  I 
that  is  the  greatest  storm  or  freshet  we  have  ever  had  in  this 
country."  When  in  truth,  within  five,  ten  or  fifteen  years,, 
there  have  been  as  great,  if  not  greater  pnes. 

There  is  another  disposition,  equally  common,  to  blame 
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^^^'       nature  for  what  is  really  the  fault  of  man.    It  w  not  uncommon 

Carney     for  witnesses  to  give  an  exaggerated  account  of  an  occurrence. 

The  Cara-  ^^^  ^^®  ^^^^  which  calls  them ;  and  it  is  likely  that  this  case 

<iURT  Rail-  does  not  differ  from  many  others  in  that  respect     Such  men 

'    as  Messrs.  Chisholm,  Landry  and  Walsh  believed  that  theoreti- 

^if'  cally,  this  was  a  proper  bridge  to  build ;  practically,  when  the 
heavy  storm  and  high  tide  came  and  forced  the  ice  against  it, 
it  proved  a  failure. 

If,  on  the  evidence,  the  jury  had  a  right  to  find  that  the 
bridge  was  improperly  and  negligently  built,  then,  if  the  de- 
fendants did  not  know  it  when  they  employed  Carney,  they 
ought  to  have  known  it  Bums,  their  manager  and  president, 
and  the  original  promoter  of  the  company,  was  the  contractor 
who  constructed  the  road.  At  the  trial  he  gave  evidence 
that  the  bridge  was  well  built,  and  the  woodwork  was  good, 
sufficient  and  substantial.  When  it  is  said  that  there  is  no 
evidence  that  the  defendants  knew  the  bridge  was  unsafe  and 
negligently  built,  it  must  be  meant  that  they  blinded  their 
eyes  to  what  was  patent  to  any  practical  man  who  knew  the 
facts,  and  gave  the  subject  attention.  If  they  did  not  know, 
they  had  means  of  knowledge.  Upon  the  supposition  that  the 
bridge  was  insecurely  constructed  to  their  knowledge,  they 
would  be  liable  for  any  damage  a  servant  might  sustain  by 
reason  of  this  insecurity,  if  they  took  him  into  their  employ, 
and  did  not  tell  him  of  the  insecure  condition  of  the  bridge. 
But  if,  with  full  knowledge  that  the  bridge  was  unsafe,  he 
chose  to  enter  their  service  and  sustained  injury,  the  company 
would  not  be  liable,  for  the  maxim  volenti  non  fib  injuria 
would  apply. 

This  being  a  correct  conclusion  as  to  the  facte,  should  there 
be  a  new  trial  on  the  first  question,  that  is  the  "  act  of  Ood," 
because  of  misdirection  or  non-direction  by  the  learned  Judge  ? 
It  may  be  that  some  of  the  statements  in  the  charge,  when 
taken  by  themselves,  are  too  strong  on  this  point,  but  when 
looked  at  as  a  whole  I  think  the  jury  was  not  misled.  The 
extraordinary  risk,  of  which  the  servant  must  have  notice, 
to  which  reference  is  made  in  the  charge  was  that  to  be  taken 
in  crossing  an  unsafe  l^ridge.  In  the  stenographer's  notes  of 
the  charge  I  find  the  words,  "  It  is  for  you  to  say  whether  that 
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bridge,  constructed  in  the  way  the  defendants  claim  it  was       l^^- 
constructed,  whether  that  was  a  proper  and  safe  and  sufficient     Garnet 
bridge  to  resist  the  pressure  of  all  the  forces  that  might  be  ^     ^' 
brought  to  bear  against  it."  But  immediately  afterwards  are  the  qitet  Rail- 
foUowing  words :    "  When  1  say  all  the  forces  that  might  be     ^^^  ^' 
reasonably  expected  to  come  against  it,  I  do  not  refer  to  unpre-      Tack,  j. 
cedented  forces — to  a  force  of  so  extraordinary  a  character,  so 
overwhelming  that  no  one  could  properly  have  expected  it." 

In  another  part  I  find  this  language :  "  Then  you  will  deter- 
mine '  the  question  whether  you  think  the  bridge  was  a  good 
structure,  sufficient  for  any  reasonable  storms  that  might  be 
anticipated ;  and  if  you  think  it  was,  say  that  you  think  it  was 
a  good,  sufficient  bridge."  And  then  later  on  the  Judge  says, 
"  yet  unless  the  storm  was  an  unprecedented  one,  if  you  think 
that  the  bridge  was  not  built  to  resist  storm  that  might  have 
been  anticipated,  then  you  will  say  so,  and  come  to  the  conclu- 
sion that  the  bridge  was  not  properly  built."  The  language  is 
strong,  but  amounts  to  little  more  than  if  the  learned  Judge 
had  said  that  the  company  had  been  guilty  of  negligence,  un- 
less they  had  built  the  bridge  so  that  it  would  resist  all  force 
of  storm,  ice,  wind  and  tide,  which  a  prudent,  careful  and  intel- 
ligent man,  guided  by  the  experience  of  nature's  forces  in  that 
locality,  might  reasonably  anticipate  would  come  against  it. 
The  probability  is  that  the  jury  understood  the  Judge's  lan- 
guage better  than  this,  and  were  in  no  way  misled,  but  con- 
cluded that  the  bridge  was  not  properly  built.  For  the  learned 
Judge  says  in  another  place,  "  If  you  come  to  the  conclusion 
that  this  bridge  was,  for  reasons  I  have  already  stated,  an  un- 
safe and  improperly  constructed  bridge,  that  is,  not  constructed 
in  such  a  way  as  would  have  resisted  the  forces  that  might 
reasonably  have  been  anticipated  to  come  against  it ;  if  they 
constructed  their  work  so  that  it  would  be  safe  and  sufficient 
against  everything  except  an  unreasonable  flood,  they  would  be 
relieved  from  action.  But  if  they  did  not  take  the  care  to 
provide  for  such  accidents  as  men  of  ordinary  capacity  would 
reasonably  anticipate  and  look  forward  to,  they  would  render 
themselves  responsible." 

In  dealing  with  the  Judge's  direction  on  this  branch  of  the 
case,  I  have  expressed  my  views  upon  the  point  of  non-direc- 
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189^; tion,  and  also  as  to  the  verdict  being  against  the  weight  of 

Cakney  evidence.  When  treating  of  non-direction,  it  is  held  by  the 
The  Cara-  Judicial  Committee  in  The  Great  Western  Railway  Company 
QUET  Rail-  y.  Fawcett  (1),  that  a  defence  to  an  action  against  a  Railway 

'     Company  for  damage  sustained  by  reason  of  the  want  of  skill  in 

^^"^'  the  construction  of  a  railway,  that  the  accident  was  caused  by  a 
storm  of  such  an  extraordinary  nature,  that  no  experience 
could  have  anticipated  its  occurrence,  is  a  circumstance  that,  as 
affecting  the  question  of  negligence  in  the  construction  and 
maintenance  of  the  railway,  ought  to  have  been  left  by  the 
Judge  distinctly  and  pointedly  to  the  jury;  but  the  Judicial 
Committee,  notwithstanding  the  omission  of  such  direction, 
satisfied  with  the  verdict,  refused  to  grant  a  new  trial,  adopt- 
ing the  rule  of  the  Court  of  Exchequer,  laid  down  in  Ford  v. 
Lacy  (2),  that  non-direction  is  only  a  ground  for  granting  a 
new  trial,  where  the  verdict  is  against  the  weight  of  evidence. 
But  there  is  another  and  most  important  question,  which 
has  to  be  considered.  Even  supposing  there  was  negligence  on 
the  part  of  the  company  in  constructing  the  bridge,  are  they 
relieved  of  liability  in  the  present  case  by  reason  of  contribu- 
tory negligence  on  the  part  of  the  conductor  and  engine 
driver,  who  were  fellow  servants  of  the  deceased,  John  Carney? 
It  is  claimed  by  the  defendants,  that  Chisholm,  the  superintend- 
ent of  the  road,  gave  orders  to  the  conductor  and  driver  as  to 
crossing  the  bridge,  and  that  disobedience  of  those  orders  by 
them,  was  the  proximate  cause  of  Carney's  death.  In  directing 
the  jury  upon  this  point,  the  learned  Judge  said:  "If  you 
come  to  the  conclusion  that  the  bridge  was  not  properly  con- 
structed, then  the  plaintiff  would  be  entitled  to  recover, 
although  Chisholm  may  harve  given  directions,  as  he  stated  he 
did,  to  the  conductor  and  driver  of  the  train ;  although  he 
gave  directions  to  these  parties,  still  there  would  be  a  respon- 
sibility upon  the  company,  by  reason  of  the  original  negligence 
in  the  construction  of  the  bridge."  The  defendants  say  that  this 
charge  was  wrong  in  law,  and  that  the  direction  should  have 
been,  that  a  master  is  not  liable  to  his  servant  for  damages 
resulting  from  the  negligence  of  a  fellow  servant  in  the  course 
of    their  common    employment,  and   if    they    thought  the 

(1)  1  Moo.  P.  C.  N.  8.  101.  (2)  7  H.  &  N.  151 ;  30  L.  J.  Eiich.  352. 
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accident  would  not  have  occurred,  without  the  negligent  dis-       1800- 
obedience  of  the  conductor  and  driver — fellow  servants — then     Cakney 
the  company  would  not  be  liable.     I  think  that  this,  or  some-  ^he  Casa- 
thing  like  it,  would  have  been  the  proper  direction,  and  that  ^^^  ^^^ 
the  other  direction  was  wrong.  

There  was  evidence  as  to  the  orders  given  by  Chisholm.  '^^^J- 
Gilasse  Cormier  says :  "  On  the  17th  December,  the  conductor 
was  Dan  Kearney  and  the  engineer  was  Michael  Lannergan ; 
they  and  Chisholm  were  at  the  station."  He  said  to  the 
driver :  '*  As  I  said  before,  before  we  come  to  the  bridge,  we 
will  stop  to  look  over  it."  Dan  answered,  "  Yes  sir,"  or  "  all 
right  sir."  Ambrose  Cormier  says :  "  I  was  at  Caraquet  station. 
Heard  Chisholm  say  to  conductor  Kearney,  stop  at  this  side  of 
the  bridge  and  look  at  the  bridge."  He  answered,  "  all  right." 
This  evidence  was  first  given  in  the  French  language ;  he  re- 
peated it  in  English. 

Philip  BuUard  says,  that  he  lives  in  Caraquet  and  was  at  the 
station :  '*  I  heard,  before  the  train  started;  Chisholm  telling 
Lannergan  and  Dan  Kearney  to  stop  at  the  eastern  side  of  the 
bridge,  where  the  curve  was,  and  to  send  two  men  ahead  to 
look  if  the  bridge  was  good  for  the  train  to  pass  on.  Lanner- 
gan sung  out,  "  all  right,  sir,  I  will  do  so." 

Hypolite  Foulhan  says :  "  When  Chisholm  got  off  the  train, 
he  said  to  Dan  Kearney,  to  stop  before  they  went  on  the  bridge 
and  let  the  trackmen  go  ahead  and  see.  I  was  on  the  engine 
at  the  time.    Kearney  said,  *  all  right.'" 

Chisholm,  himself,  upon  the  question  of  orders  says:  ''I 
told  the  section  foreman  that  he  should  be  particular  to  have 
the  public  road  crossing  flanged  when  the  snow  packed.  When 
he  asked  for  further  directions,  I  said  the  train  will  stop  on 
the  embankment  at  the  east  end  of  the  bank,  and  you  will  go 
ahead  and  clean  the  crossing  at  the  west,  and  you  will  ex- 
amine the  bridge  at  the  same  time.  I  told  the  engine  driver 
and  Conductor  Kearney  together,  that  the  driver  should  stop 
on  the  embankment  on  the  east  end  of  the  bridge ;  the  section 
men  would  go  ahead  and  look  over  the  bridge.  The  deceased 
Kearney  was  in  the  discharge  of  his  duty  at  the  time."  This 
is  all  the  evidence  bearing  upon  the  orders. 

It  is  difficult  to  reconcile  the  statements  of  the  other  wit- 
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1890.       nesses  with  that  given  hy  Chisholm,  or  with  each  other.    Un- 

Garnxy     less  he  gave  the  orders  at  different  times  and  places  (of  which 

The  Cara-  ^®  himself  says  nothing)  there  are  five  persons  who  give  a  dif- 

ijurr  Rail-  ferent  account  of  the  same  transaction,  both  as  to  place  and 

'     what  was  said.     It  may  be  argued  that  this  shows  there  was 

'^^'  no  concert  between  the  parties  &s  to  what  they  should  tell. 
In  my  opinion  it  proves  nothing  of  the  kind.  For  if  it  were 
possible  to  believe  that  this  story  was  manufactured,  it  would 
be  equally  easy  to  believe  that  it  was  agreed  that  each  witness 
should  vary  the  account,  in  order  to  avoid  suspicion.  However 
this  may  be,  I  consider  it  not  a  little  singular  that  trusty  men, 
as  were  the  conductor  and  driver,  should,  within  ten  minutes 
after  receiving  instructions,  deliberately  disobey  them.  They 
cannot  deny  this  imputation  upon  their  faithfulness,  for  they 
lost  their  lives  when  the  locomotive  went  down.  But  there 
was  the  evidence,  and  it  should  have  been  left  to  the  jury  to 
say  whether  or  not  the  conductor  and  driver  dlBobeyed  Chis- 
holm's  orders  in  attempting  to  cross  the  bridge  ?  Then,  was 
their  disobedience  of  those  orders  the  proximate  cause  of  the 
accident  ?  Had  both  these  questions  been  put  and  answered 
in  the  affirmative,  the  verdict  should  have  been  for  the  defend- 
ants. 

Among  the  earliest  cases  on  the  subject  of  the  liability  of 
the  master  for  injury  to  the  servant  whilst  acting  in  his  em- 
ployment,  is  Priestley  v.  Fowler  (1).  There  it  was  held  that  the 
master  was  not  liable  for  damage  to  his  servant  received  whilst 
driving,  from  an  imperfection  in  a  carriage,  which  was  unknown 
to  the  master.  The  very  point  involved  in  this  case  is  decided 
in  Hutchinson  v.  The  York,  Newcastle  &  Berwidc  Ry,  Co,  (2). 
There  Alderson,  B.,  in  delivering  judgment  says :  "  The  diffi- 
culty is  as  to  the  principle  applicable  to  several  servants  em- 
ployed by  the  same  master,  and  injury  resulting  to  one  of  them 
from  the  negligence  of  another.  In  such  a  case,  however,  we 
are  of  opinion  that  a  master  is  not  in  general  responsible  when 
he  has  selected  persons  of  competent  care  and  skill  The  prin- 
ciple is  that  a  servant,  when  he  engages  to  serve  a  master* 
undertakes  as  between  him  and  his  master  to  ran  all  the  ordi- 
nary risks  of  the  service,  and  this  includes  the  risk  of  negli- 

(1)8H.&WL  (2)5Bzcli.84& 
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gence  on  the  part  of  a  fellow  servant,  whenever  he  is  acting  in       ^^^' 
discharge  of  his  duty  as  servant  of  him  who  is  the  common     Carnbt 
master  of  both."    In  Wigmore  v.  Jay,  in  the  same  book,  Pol-   thb^aea- 
lock,  C.  B.,  says :    "  We  are  of  opinion,  on  a  very  full  consider-  Q^bt  Rail- 

ation  of  the  case  of  Hutchinson  v.  The  York,  Netvcastle  ic  Ber-       

wick  Ry,  Co,,  which  has  been  delayed  for  some  time  to  give  the      '^i^if* 
subject  the  fullest  consideration,  that  no  such  action  lies." 

The  doctrine  laid  down  in  these  cases  has  never  since  been 
questioned. 

In  Fdtham  v.  England  (1),  it  is  held  that  "  the  rule  that  a 
master  is  not  liable  to  a  servant  for  injuries  sustained  by  a  fel- 
low servant  in  their  common  employment,  is  not  altered  by  the 
fact  that  the  servant  guilty  of  negligence  is  a  servant  of  su- 
perior authority,  whose  lawful  directions  the  other  is  bound  to 
obey."  Nor  do  I  think  that  the  rule  is  altered  in  the  present 
case,  although  the  defendants  were  guilty  of  negligence  in 
building  the  bridge,  if  the  direct  cause  of  Carney's  death  was 
disobedience  of  orders  by  fellow-servants  whilst  they  were 
acting  in  their  common  employment.  There  was  nothing  here 
to  shew  that  the  conductor  and  engine  driver  were  incompe- 
tent or  improper  persons  to  be  employed  in  their  respective 
capacities,  or  that  due  care  was  not  shown  in  their  selection. 
See  Morgan  v.  The  Vale  of  Neath  Ry,  Go.  (2),  Durgin  v.  Jftwi- 
8on  (3),  and  Farwell  v.  Boston  and  Worcester  Ry.  Co.  (4). 

From  the  summing  up  on  this  part  of  the  case,  the  learned 
Judge  seems  to  have  been  of  the  opinion  that,  if  there  was  * 

negligence  on  the  part  of  the  defendants  in  constructing  the 
bridge,  the  disobedience  of  orders  by  the  conductor  and  engine 
driver  did  not  affect  Mrs.  Carney's  right  to  recover.  In  this, 
with  great  respect,  I  think  the  learned  Judge  was  wrong.  The 
question  whether  the  orders  were  given,  and  the  death  of  Car- 
ney was  the  direct  result  of  their  disobedience,  should  have 
been  left  to  the  jury,  although  the  defendants  had  been  guilty 
of  negligence.  If  the  evidence  that  Chisholm  gave  the  orders 
is  true,  then  it  follows  that  if  the  proximate  cause  of  John 
Carney's  death  was  the  disobedience  of  the  superintendent's 
orders  by  the  conductor  and  driver,  the  company  is  not  liable 

(8)L.  RSQ.  B.83.  (8)9Anen8g6. 

(2)  L.  R.  l(e.  R  149.  (4)  4  Mete.  49. 
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^890.  for  their  negligence,  because  they  stood  in  the  relation  of  fellow 

Garnet  servants  to  the  deceased  Carney. 

The  Caba-  ^^  ^J  opinion,  because  the  jury  was  not  asked  to  find  on 

Qvm  Rail-  this  part  of  the  case,  there  must  be  a  new  trial. 


Tack,  J. 


KiNQ,  J.  This  action  is  brought  by  the  widow  and  adminis- 
tratrix of  John  Carney,  on  behalf  of  herself  and  her  infant 
children,  to  recover  damages  for  the  alleged  negligence  of  the 
defendants,  causing  the  death  of  her  husband.  Carney  was 
a  section  man  employed  on  defendants'  railway.  He  usually 
worked  on  a  section  near  the  Bathurst  end  of  the  road ;  but 
on  the  occasion  in  question,  he  was  taken  down  with  other 
hands,  to  the  lower  en'd  of  the  line,  in  consequence  of  that 
part  of  the  road  being  blocked  by  heavy  snow  drifts.  The 
train  reached  Caraquet  on  its  downward  journey,  on  Friday 
evening,  December  16th.  It  remained  there  over  night  and  the 
the  next  morning  proceeded  down  to  Shippegan  and  returned 
to  Caraquet.  In  the  night  there  had  been  a  heavy  gale 
accompanied  with  an  unusually  high  tide,  and  the  wind  and 
tide  had  moved  the  ice  in  places  along  the  coast.  A  short 
distance  above  Caraquet,  there  was  a  railway  bridge  at  a 
place  called  Mcintosh's  Cove.  This  bridge  was  safely  passed 
over  on  the  Friday  evening.  During  the  night  the  ice  had 
been  pushed  up  against  it  by  the  combined  action  of  the  gale 
and  the  tide,  and  had  shoved  several  of  the'piersof  the  bridge 
(which  was  built  on  cribs),  out  of  their  place,  leaving  the 
stringers  and  the  track  above  them,  unsupported.  When  the 
train  on  its  way  up  from  Caraquet  reached  a  point  about  a 
half  mile  from  the  eastern  end  of  the  bridge,  it  stopped,  and 
the  engine,  snow  plough  and  tender  were  detached  from  the 
van  and  passenger  car  in  the  rear.  A  number  of  the  work- 
men (Carney  among  them)  left  the  van  and  went  upon  the 
engine ;  and,  leaving  the  van  and  passenger  car  behind,  the 
engine  started  for  the  bridge,  with  the  apparent  object  of 
crossing  it  at  a  high  rate  of  speed  and  forcing  the  plough 
through  a  cutting  that  was  filled  with  snow,  a  short  distance 
to  the  westward  of  the  bridge.  When  the  engine  reached  the 
part  of  the  bridge  where  the  piers  had  been  carried  away, 
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the  bridge  gave  way,  and  the  engine  fell  through  and  a  num- ^S^- 

ber  of  persons  (Carney  included)  were  killed.  Carney 

It  was  contended  for  the   plaintiff  that  the  bridge  was  the  Caea- 
defectively  constructed.    The  piers  were  of    crib  work  and  ^^^^  ^^^ 

were  about  18  feet  high.    They  were  ballasted  for  a  distance       

of  about  eight  feet  from  the  bottom,  and  above'  that  there  ^^^*  ^' 
was  no  ballsist.  It  was  also  shown  that  the  logs  in  them  were 
bolted  only  to  about  the  same  height,  and  that  above  this 
height,  the  logs  were  kept  in  pleuse  only  by  notches  and  by  the 
weight  of  the  material  and  the  track.  The  height  at  which 
the  piers  were  ballasted  and  bolted  corresponded  with  the 
usual  height  of  the  tide.  The  bridge  was  built  under  the 
supervision  and  direction  of  a  Mr.  Chisholm,  who  had  had 
some  experience  in  railroad  building. 

The  learned  Judge  told  the  jury  that  the  defendants  were 
bound  to  take  reasonable  care  of  their  servants,  and  that  the 
bridge  should  be  sufficient  to  resist  all  the  forces  that  might  rea- 
sonably be  anticipated  to  be  brought  against  it.  And  he  further 
told  them  that  if  the  bridge  was  sufficiently  constructed  to 
resist  all  such  forces,  and  gave  way  only  to  a  force  that  could 
not  reasonably  have  been  anticipated,  this  would  be  what  is 
called  the  *'act  of  Ood,"  and  the  defendants  would  not  be 
responsible.  The  learned  counsel  for  defendants  has  picked 
out  several  passages  in  the  charge  where  the  duty  of  the 
defendants  is  stated  otherwise  than  above.  Thus  the  learned 
Judge  says :  "  I  tell  you  this,  gentlemen,  that  in  order  to 
relieve  the  company  from  responsibility  upon  that  point,  that 
the  storm,  although  it  may  have  been  unusual,  although  such 
a  storm  may  not  have  occurred  for  twenty-five  or  thirty  years 
before,  if  it  was  not  an  unprecedented  storm,  it  would  not  come 
within  the  meaning  of  the  '  act  of  Gk)d,'  so  as  to  relieve  the 
company  from  responsibility."  And  no  doubt  if  this  stood 
alone,  or  if  (although  not  standing  alone),  it  was  so  emphasized 
as  that  the  jury  may  fairly  have  thought  that  it  contained  in 
itself  a  complete  test  of  liability,  I  should  think  defendants' 
objection  should  prevail ;  for  the  true  test  is  not  whether  or  not 
the  stQrm  was  unprecedented,  but  whether  it  could  reasonably 
have  been  anticipated.    Nichols  v.  Maraland  (1). 

(1)  2  Exch.  D.  1. 
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*890. But  the  passages  in  the  charge  prior  to  that  cited,  and  subse- 

Cabney  quent  to  it,  which  put  the  test  in  the  proper  way  are  so  numer- 
The  Caka-  ^^^  ^^^  explicit  that  I  think  there  can  be  no  doubt  but  that 
QUET  Rail-  the  jury  fully  understood  it.    They  would  be  very  stupid  if 

'     they  did  not.    To  cite  a  passage  near  the  dose,  the  learned 

^^^*^'  Judge  says :  "  Now  there  is  no  doubt  that  the  company  were 
only  bound  to  provide  in  the  construction  of  this  bridge  against 
dangers  which  could  reasonably  be  foreseen.  Now  could  this 
have  been  reasonably  foreseen — the  action  of  these  winds,  this 
tide  and  ice  ?  If  it  could,  then  they  would  be  guilty  of  negli- 
gence ;  because  they  would  be  guilty  of  negligence  if  they  did 
not  secure  their  track  against  dangers  which  could  be  foreseen 
by  reasonable  men  in  the  exercise  of  ordinary  sagacity.  If 
they  constructed  their  work  so  that  it  would  be  safe  and  suffi- 
cient against  everything  except  an  uni-easonable  flood,  they 
would  be  relieved  from  action.  But  if  they  did  not  take  care 
to  provide  for  such  accidents,  as  men  of  ordinary  sagacity 
would  reasonably  anticipate  and  look  forward  to,  unless  they 
adopted  all  these  measures  then,  certainly,  they  would  be  in  a 
position  to  render  themselves  i-esponsible  in  this  matter."  And 
again,  near  the  close  of  the  charge :  "  If  you  come  to  the  con* 
elusion  that  the  bridge  was  not  properly  constructed,  and  that 
in  consequence  of  that  it  was  carried  away,  and  that  this  storm 
was  not  of  such  a  character  as  to  fall  within  the  definition  of 
an  '  act  of  Qod,'  but  was  such  a  storm  as  these  parties  might 
have  reasonably  anticipated  would  have  taken  place,  and  this 
force  was  bix)ught  to  bear  against  the  bridge  which  was  de- 
etroyed  because  of  defective  construction  against  storms  that 
might  reasonably  have  been  anticipated,  then  you  will  find 
your  verdict  for  the  plaintifi*." 

The  remarks  of  Bramwell,  L.  J.,  in  Clark  v.  Molyneax  (1), 
are  very  much  in  point  as  to  these  objections  to  the  charge. 

The  defendants,  however,  set  up  another  defence  upon  the 
trial,  viz.:  that  the  superintendent  of  the  road  (Chisholm),  who 
was  on  the  train  at  the  time,  had  directed  the  engine  driver 
and  conductor  to  stop  the  train  at  the  eastern  embankment  of 
the  bridge,  in  order  to  look  the  bridge  over ;  and  that,  tliis 
order  having  been  disobeyed,  the  accident  was  immediately  and 

0)  8  Q-  B-  D-  287. 
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proximately  caused  by  the  negligence  of  a  fellow-servant  of  the       ^^^' 
deceased.  Gabkst 

In  BartonshiU  Coal  Co.  v.  Edd  (1),  Lord  Cranworth  says :  xhb  Caba- 
"When  the  woi'kman  contracts  to  do  work  of  any  particular  Qukt  Raii*. 

sort,  he  knows  or  ought  to  know,  to  what  risks  he  is  exposing       ' 

himself;  he  knows,  if  such  be  the  nature  of  the  risk,  that  want  ^^'/' 
of  care  on  the  part  of  a  fellow  workman  may  be  injurious  or 
fatal  to  him,  and  that  against  such  want  of  care  his  employer 
cannot  by  any  possibility  protect  him."  In  such  case  how- 
ever the  servant  causing  the  injury  must  be  one  who  is  com- 
petent to  discharge  his  duty,  otherwise  the  master  is  not 
relieved  of  liability. 

In  Hough  v.  Railway  Co,  (2),  the  Supreme  Court  of  the 
United  States  say :  "  It  is  undoubtedly  true,  that  the  general 
doctrine  of  the  immunity  of  the  master  from  responsibility  for 
injuries  received  by  his  servant  from  a  fellow-servant  in  the 
same  employment  has,  in  some  cases,  been  carried  much  further 
by  the  English  than  by  the  American  Courts." 

In  Clarke  v.  Holmes  (3),  Byles,  J.,  says :  "  The  owner  of 
dangerous  machinery  is  bound  to  exercise  due  care  that  it  is  in 
a  safe  and  proper  condition.  The  master  is  neither  on  the  one 
hand  at  liberty  to  neglect  all  care,  nor  on  the  other  is  he  to 
insure  safety,  but  he  is  to  use  due  and  reasonable  care."  This 
case  is  called  in  Hough  v.  Railway  Co.  ''an  instructive 
case."  In  it  plaintiff,  employed  by  defendant  to  oil  dangerous 
machinery,  had  complained  of  the  condition  of  the  machinery, 
and  the  manager  of  defendant,  in  latter's  presence,  promised 
that  the  fencing  should  be  restored.  The  servant  was  injured 
by  the  machinery  in  consequence  of  its  being  unfenced. 

Cockbum,  C.  J.,  said :  "  When  a  servant  is  employed  on 
machinery,  from  the  use  of  which  danger  may  arise,  it  is  the 
duty  of  the  master  to  take  due  care,  and  to  use  all  reasonable 
means  to  guard  agaiast  and  prevent  any  defects  from  which 
increased  and  unnecessary  danger  may  occur.  The  rule  I  am 
laying  down  goes  only  to  this,  that  the  danger  contemplated 
on  entering  into  the  contract  shall  not  be  aggravated  by  any 
omission  on  the  part  of  the  master  to  keep  the  machinery  in 

(1)  4  Jur.  N.  8.  709.  (2)  100  Otto  218.  (3)  7  H,  &  N.  937. 


Digitized  by  VjOOQ IC 


442  NEW  BRUNSWICK  REPORTS.  [VOL. 

^890.       the  condition  in  which,  from  the  terms  of  the  contract  or  the 
Casket     nature  of  the  employment,  the  servant  had  a  right  to  expect 

The  Caka-  *'^*^  ^*  would  be  kept." 

QCTET  Rail-      In  Durgin  v.  Munson  (1),  the  plaintiff  in  the  employ  of  the 

'    defendant  had  charge  of  turning  engines  upon  a  turn-table, 

^^^^'  and  while  doing  so,  an  engine  ran  off  and  caused  the  injury- 
complained  of.  The  engine  ran  off  in  consequence  of  a  defec- 
tive brake.  Held,  that  defendant  was  entitled  to  show  that 
the  person  who  had  charge  for  him  of  all  the  engines  on  the 
road  had  given  instructions  to  the  engineers  before  the  acci- 
dent to  have  the  wheels  of  their  engines  chocked  while  turn- 
ing on  the  turn-table ;  and  that  the  accident  occurred  from  the 
failure  of  some  servant  of  the  defendant  to  obey  such  instruc- 
tions, although  such  instruction  was  not  known  to  the  plaintiff. 
Hoar,  J.,  says:  "To  entitle  plaintiff  to  recover,  he  was 
bound  to  show  that  the  engine  was  defective,  and  that  the 
defendant  knew,  or  in  the  exercise  of  ordinary  care  would  have 
known,  that  it  was  defective.  But  the  exception  taken  to  the 
exclusion  of  the  evidence  is  a  material  one,  and  in  our  opinion 
well  founded.  ♦  ♦  ♦  The  defects  of  the  engine  in  the  abstract 
were  not  the  gist  of  the  plaintiff's  complaint,  but  the  defects 
at  the  time,  and  for  the  service  in  which  the  defendant  allowed 
it  to  be  used  when  it  ran  on  to  the  plaintiff.  If  it  were  fit 
and  sufficient  for  use  in  the  manner  in  which  the  defendant 
then  allowed  it  to  be  used,  its  insufficiency  for  other  services 
at  other  times  would  not  concern  the  plaintiff.  Now,  it  is 
plain  that  a  machine  may  be  safe  and  fit  for  one  use  when  it 
is  not  for  another.  To  put  an  extreme  case,  by  way  of  illus- 
tration :  Suppose  the  defendant  had  a  worn-out  engine,  unfit 
for  any  service,  and  he  had  given  orders  that  it  should  not  be 
run  at  all ;  yet  some  workman  had,  without  his  knowledge, 
undertaken  to  run  it ;  could  the  master  be  held  responsible  to 
the  servant  ?  ♦  ♦  ♦  The  fact  that  the  orders  to  the  engineers 
were  not  known  to  the  plaintiff  would  not  be  decisive,  because 
the  question  on  that  part  of  the  case  was  whether  the  engineers 
were  careless,  and  by  their  failure  to  obey  instructions  the 
accident  occurred." 
A  leading  case  upon  the  question  is  Ford  v.  Fitchburg  Ry  Co. 

(1)  9  Allen  30a 
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{1).    That  was  an  action  by  an  engineer  to  recover  damages       ^890. 
for  injuries  caused  by  the  explosion  of  his  engine,  which  was     Cabket 
old  and  out  of  repair.     His  right  to  recover  was  disputed  upon  the^aea- 
the  ground  that  the  want  of  repair  of  the  engine  was  due  to  Q^^«t  ^^ 

the  negligence  of  fellow-servants  in  the  department  of  repairs.       

But  the  Court  said:  "The  rule  of  law  which  exempts  the  ^^'^' 
master  from  the  responsibility  to  the  servant  for  injuries 
received  from  the  ordinary  risks  of  bis  employment,  including 
the  negligence  of  his  fellow-servants,  does  not  excuse  the 
'exercise  of  ordinary  care  in  supplying  and  maintaining  proper 
instrumentalities  for  the  performance  of  the  work  required. 
One  who  enters  the  employment  of  another  has  a  right  to 
^X)unt  on  this  duty,  and  is  not  required  to  assume  the  risks  of 
the  master's  negligence  in  this  respect  The  fact  that  it  is  a 
duty  which  must  always  be  discharged  (when  the  employer  is 
a  corporation)  by  its  officers  and  agents,  does  not  relieve  the 
•corporation  from  that  obligation.  The  agents  who  are  charged 
with  the  duty  of  supplying  safe  machinery  are  not,  in  the  true 
'Sense  of  the  rule  relied  on,  to  be  regarded  as  fellow-servants 
of  those  who  are  engaged  in  operating  it  They  are  charged 
with  the  master's  duty  to  his  servant  They  are  employed  in 
distinct  and  independent  departments  of  service,  and  there  is 
no  difficulty  in  distinguishing  them,  even  when  the  same  per- 
<son  renders  service  in  each,  as  the  convenience  of  the  employer 
may  require." 

In  Albro  v.  Agawam  Canal  Co.  (2),  it  was  held  that  a 
laborer  employed  in  constructing  the  railroad  bed  and  not 
engaged  in  any  duty  connected  with  running  the  train,  was  a 
fellow  servant  with  one  running  the  trains. 

In  Cayzer  v.  Taylor  (3),  it  was  held  that  a  master  is  liable 
to  his  servants  for  injuries  resulting  from  a  defect  in  his 
machinery;  although  the  negligence  of  a  fellow  servant  con- 
tributed to  the  accident  In  that  case  the  action  was  by  a 
servant  injured  by  explosion  of  a  boiler,  and  it  was  charged 
ttbat  defendant  had  provided  an  insufficient  boilef,  and  know- 
ingly did  so. 

The  Court  say:  "The  next  ground  of  exception  upon 
which  defendant  relies,  is  the  refusal  to  instruct  the  jury  that 

(1)  110  mm,  240.  (2)  6  Cosh.  7&  (8)  10  Ony  274. 
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^^^'       if  the  accident  would  not  have  happened  without  negligence 

Cabnky     on  the  part  of  the  engineer,  the  defendant  was  not  liable.    We 

The  Cara-  ^hink   such   instruction   could   not  have  been  given.      The 

QUKT  RAtt-  default  of  the  defendant  might  have  been,  not  only  in  having 

*    a  boiler  imperfectly  constructed  and  guarded,  but  an  inoom- 

^^^'  petent  and  habitually  careless  and  negligent  engineer.  It  is 
now  well  settled  law,  that  one  entering  into  the  service  of 
another,  takes  upon  himself  the  ordinary  risks  of  the  employ- 
ment in  which  he  engages,  including  the  negligent  acts  of  his 
fellow  workmen  in  the  course  of  the  employment.  FarwM  v. 
Boston  Jk  Worcester  Ry,  (I).  It  has  not  been  settled  that  the 
master  is  not  liable  for  an  injury  which  results  from  the 
employment  of  an  incompetent  servant  or  use  of  a  defective 
instrument.  If  the  defendant  employed  a  competent  engineer 
and  used  a  boiler  properly  constructed  and  guarded,  he  would 
not  be  liable  for  injuries  resulting  from  an  act  of  carelessness 
or  negligence  of  such  engineer.  But  we  are  not  prepared  to 
say  that  if  one  uses  a  dangerous  instrumantality  without  the 
safeguards  which  science  and  experience  suggest,  or  the  positive 
rules  of  law  require,  he  is  not  to  be  responsible  for  an  injury 
resulting  from  such  use,  because  the  negligence  of  one  of  his 
servants  may  have  contributed  to  the  result,  or  because  a 
possible  vigilance  of  the  servant  might  have  prevented  the 
injury.  *  *  To  say  that  the  master  should  not  be  responsible 
for  an  injury  which  would  not  have  happened,  had  a  safe- 
guard, required  by  law,  been  used  [as  was  the  case  there], 
because  the  engineer  was  negligent,  would  be  to  say  in  sub- 
stance and  effect,  that  he  should  not  be  liable  at  all  for  an 
injury  resulting  from  the  failure  to  use  it." 

In  Wigmore  v.  Jay  (2)  the  defendant,  a  master  builder,  hav- 
ing contracted  to  build  a  certain  building,  employed  W.  as  a 
bricklayer.  The  scaffolding  was  erected  under  superintendence 
of  defendant's  foreman  —  defendant  not  being  present — and 
was  constructed  by  men  in  the  employ  of  defendant,  who  used 
an  unsound  ledger  pole,  in  consequence  of  which  the  scaffold 
broke  while  W.  was  at  work  upon  it.  The  unsoundness  of  the 
pole  had  been  previously  pointed  out  to  the  foreman.  Held, 
that  no  action  could  be  maintained  against  defendant  under 

Cl)  4  Mete  40.  (2)6 
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Lord  Campbell's  act,  there  being  no  evidence  that  the  foreman       ^^90. 
was  an  improper  person  to  employ  for  that  purpose.  Cabnkt 

In  HrUchinson  v.  Torh,  Newcastle  <k  Berwick  Ry.  Co.  (1),  it  thb  Caka- 
was  held  that  a  master  is  not  responsible  to  his  servant  for  Q^bt  Rail* 

*  WAY  Ck) 

injury  occasioned  by  the  negligence  of  a  fellow-servant  in  the       

course  of  their  common  employment,  provided  the  latter  be  a  ^^IL?" 
person  of  competent  care  and  skill.  Therefore,  where  a  servant 
of  a  railway  company,  in  discharge  of  his  duty  as  such,  was 
proceeding  in  a  train  under  the  guidance  of  others  of  their  ser- 
vants, through  whose  negligence  a  collision  took  place  and  he 
was  killed,  it  was  held  that  his  representative  could  not  main- 
tain an  action,  and  that  it  made  no  difference  in  this  respect 
whether  the  accident  was  occasioned  by  the  negligence  of  the 
servant  guiding  the  train  in  which  deceased  was,  or  those  guid- 
ing the  other  train  or  of  both. 

Alderson,  B.,  says :  "  The  principle  is  that  a  servant,  when 
he  engages  to  serve  a  master,  undertakes  as  between  him  and 
his  master  to  run  all  the  ordinary  risks  of  the  service,  and  this 
includes  the  risk  of  negligence  on  the  part  of  a  fellow-servant 
whenever  he  is  acting  in  discharge  of  his  duty  as  servant  of 
him  who  is  the  common  master  of  both.  Though  we  have 
said  that  a  master  is  not  in  general  responsible  to  one  servant 
for  an  injury  occasioned  to  him  by  a  fellow-servant  while  they 
are  acting  in  one  common  service,  yet  this  must  be  taken  with 
the  qualification  that  the  master  shall  have  taken  due  care  not 
to  expose  his  servant  to  unreasonable  risks.  The  servant, 
when  he  engages  to  run  the  risks  of  his  service,  including 
those  arising  from  the  negligence  of  fellow-servants,  has  a 
right  to  understand  that  the  master  has  taken  reasonable  care 
to  protect  him  from  such  risks,  by  associating  him  only  with 
persons  of  ordinary  skill  and  care." 

In  Brown  v,  Accrington  Cotton  Spinning  and  Manufac- 
turi/ng  Co.  (2),  it  was  held  that  a  workman  cannot  recover 
from  his  employers  for  injury  sustained  while  at  work  on  their 
mill,  resulting  from  the  building  having  been  originally  negli- 
gently constructed,  unless  personal  negligence  be  proved 
against  the  employers  themselves  (or  against  some  person  act- 
ing by  their  orders),  either  in  having  given  directions  how  the 

a)»Ssch.S43L  (2)ML.  J.  Bxch.20& 
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^890.       building  should  be  constructed,  or  in  having  reason  to  suppose 
Oaknby     that  the  person  to  whom  they  entrusted  the  charge  of  doing 
Thb  Caiia-  ^^®  work  was  not  a  person  competent  to  do  the  work. 
<jui?r  Rail-      In  Fdtham  v.  England  (1),  it  was  held  that  the  rule  that 

'     a  master  is  not  liable  to  a  servant  for  injuries  sustained  from 

King^j.  ^jjg  negligence  of  a  fellow-servant  in  common  employment  is 
not  altered  by  the  fact  that  the  servant  guilty  of  negligence  la 
a  servant  of  superior  authority,  whose  lawful  directions  the 
other  is  bound  to  obey. 

The  defendant  was  a  maker  of  locomotive  engines  and  plain- 
tifi'  was  in  his  employ.  An  engine  was  being  hoisted  for  th& 
purpose  of  being  carried  away  by  a  travelling  crane  moving 
on  a  tram -way,  resting  on  beams  of  wood  supported  by  piers 
of  brick  work.  The  piers  had  been  recently  repaired  and  the 
brick  work  was  fresh.  The  defendant  retained  the  general 
control  of  the  establishment  but  was  not  present.  His  foreman 
or  manager  directed  the  crane  to  be  moved  on,  having  just  be- 
fore ordered  plaintiff  to  get  on  the  engine  to  clean  it.  PlaintifT 
having  got  on  the  engine  the  piers  gave  way.  The  engine  fell 
and  plaintiff  was  injured.  This  was  the  first  time  .the  crane 
had  been  used  and  the  plaintiff  employed  in  this  manner.  It 
was  held  that  there  was  no  evidence  to  fix  defendant  with 
liability,  for  that  assuming  the  foreman  to  have  been  guilty  of 
negligence  on  the  present  occasion,  he  was  not  the  representa- 
tive of  the  master  so  as  to  make  his  acts  the  acts  of  the  master. 
He  was  merely  a  fellow-servant  of  plaintiff,  and  there  wa& 
nothing  to  show  that  he  was  not  a  fit  person  to  be  employed  as 
foreman,  neither  was  there  any  evidence  of  personal  negligence 
on  the  part  of  defendant,  as  there  was  nothing  to  show  that  he 
had  employed  unskilled  or  incompetent  persons  to  build  the 
piers,  or  that  he  knew  or  ought  to  have  known  that  they  were 
insufficient. 

As  to  contributory  negligence  see  The  Bemina  (2). 

In  Patterson  on  Railway  Accident  Law,  p.  337,  it  is  said : 
Where  the  negligence  of  the  railway  in  supplying  defective 
appliances  is  the  proximate  cause  of  injury  to  a  servant,  it  is 
no  defence  to  the  railway  that  the  negligence  of  a  fellow- 
servant  concurred  in  causing  the  injury :  citing  amongst  other 

0)  L-  B.  2Q.  B.  88.  (2)12P.  D.  Se. 
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causes  Grand  Trunk  Railway  Co.  v.  Cummvaga  (1),  Lawless  v.       1890- 
C.  R.  R.  (2),  Elmea  v.  Locke  (3).    Nor  is  it  a  defence  to  the     Carvby 
railway  that  the  injury  was  caused  by  the  negligence  of  a  fel-  the  Cara- 
low-servant  of  the  injured  person  concurring  with  the  railway's  Qu^  Rail- 

proximate  negligence  in  sending  out  a  train  with  an  inadequate        

force  of  train  hands:  citing  Booth  v.  Boston  &  Albany  R.      ^^»^' 
R  (4). 

But  where  the  negligence  of  a  fellow-servant  is  the  proxi- 
mate cause  of  injury  to  a  servant,  the  concurrence  of  negligence 
on  the  part  of  the  railway,  either  in  supplying  the  defective 
appliances  or  in  failing  to  provide  an  adequate  force  of  servants* 
will  not  render  the  railway  liable  for  the  injury:  citing 
Fease  v.  C.  <fe  N.  Ry.  Co.  (5) ;  Harvey  v.  K  Y.  C.  &  H.  R.  R.  (6). 

This,  I  think  is  the  case  here,  or  rather  there  is  evidence  of 
such  being  the  case  which  should  have  been  left  to  the  jury. 
If  the  engine  had  not  crossed  the  biidge  the  condition  of  the 
bridge  would  have  worked  no  injury.  Although  defendants' 
bridge  may  have  been  notoriously  bad,  they  had  a  right 
to  say  that  they  would  not  use  it.  It  is  the  improper  use 
of  the  bridge  that  caused  the  injury.  Suppose  defendants  had 
closed  the  approach  to  the  bridge  with  a  chs^n,  or  by  other 
physical  means,  could  it  be  said  that  they  would  be  responsible 
if  a  servant  were  to  remove  the  bar  or  chain  and  take  a  train 
across  whereby  a  fellow-servant  sustained  injury?  It  would, 
not  in  such  case  be  their  having  a  defective  bridge  which 
would  be  the  direct  and  efficient  cause  of  the  injury;  bui 
the  direct  and  efficient  cause  would  be  the  act  of  the  person 
who  took  the  train  across.  In  such  case  the  defendants  could 
not  interfere  by  any  act  of  their  own  between  the  negligent 
act  of  the  servant  and  the  result.  Here  there  was,  indeed,  no 
physical  obstacle  placed  to  prevent  use  of  the  bridge. 

But  there  is  evidence  of  a  direction  not  to  use  the  bridge. 
That  may  have  been  an  inadequate  notice  under  the  circum- 
stance, or  it  may  (as  argued  by  the  Attorney  General)  not 
have  been  given  in  fact;  but  that  was  for  the  jury.  It  is 
because  it  was  not  left  to  the  jury,  and  because  I  think  that 
the  proximate  cause  of  the  accident  (if  the  order  was  given 


(1)  106  V.  a  700.  (4)  78  N:  Y.  88. 

(2)  186  Mbbs.  1.  (5)  61  Wiflc.  168;  17 

(3)  186  Mum.  575.  (6)  88  V.  Y.  481 ;  8  i 


Am.  ft  Eng.  R.  R.  Cas.  527. 
Am.  &  Eng.  RB.  Cm.  515. 
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^^^'       and  was  adequate)  lay  in  the  act  of  the  fellow  servant  that,  I 

Garnet     think,  there  should  be  a  new   trial.    Because   the  company 

Thb  Cara-  ^uii<l  ^^  insufficient  bridge,  they  are  not  to  be  liable  to  a 

QUBT  Bail-  suit  if  a  f  ellow-servant  uses  the  bridge  contrary  to  their  orders, 

and  injures  the  servant. 


King,  J. 


Wetmore,  J.  I  also  have  arrived  at  the  conclusion' that 
there  should  be  a  new  trial.  The  ground  I  go  upon  is  this, 
that  the  evidence  being  that  the  accident  happened  by  reason 
of  the  negligence,  or  rather  by  the  disobedience  of  an  order 
given  by  the  employer,  the  manager  of  a  railway  concern,  that 
when  there  is  an  injury  to  a  fellow  servant,  the  company  are 
not  responsible.  Here  there  is  the  evidence  of  three  or  four 
persons  (whatever  weight  the  jury  may  have  given  to  it)  that 
certain  precautions  were  taken  to  see  if  the  bridge  was  reason- 
ably safe  to  go  over ;  and  it  appears  that  a  very  fierce  storm 
had  occurred,  which  created  a  suspicion  in  tha  manager's  mind, 
and  therefore  it  was  but  reasonable  that  he  should  give  the 
order  he  did  to  the  deceased  and  his  fellow  servants,  and  if 
the  orders  had  been  obeyed,  the  train  would  not  have  gone 
over  it  as  it  did..  I  think  there  was  sufficient  evidence  given 
and  sufficiently  ample  evidence  submitted,  that  the  order  was 
given ;  and  if  that  order  was  obeyed,  the  accident  would  not 
have  happened ;  and  the  inference  being  here  that  the  jury  had 
not  that  matter  under  consideration  at  all,  I  think  there  must 
be  a  new  trial. 

Sir  John  C.  Allen,  C.  J.  I  agree,  for  the  reasons  given, 
that  there  should  be  a  new  trial 

Fraser,  J.  I  still  think  I  was  correct  in  my  direction  to 
the  jury,  and  that  they  fully  considered  the  whole  evidence. 

Palmer,  J.,  not  having  heard  the  argument,  took  no  part 

New  trial  granted. 
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McMANUS  V.  WELLS.  _i®^  _ 

April  16, 
Sheriff* — Action  for  escape — Measure  ofdamrmges — Evidence — State- 
ment  of  debtor  as  to  alleged  fraudulent  conveyances — Admissibility 
of — Arrest  after  action  brought — Before  wJioin  affidavit  sworn  — 
Consol.  Stat.y  c.  S8,  sec,  2 — Necessary  allegations  in  aJffidaviL 

In  an  action  against  a  sheriff  for  an  escape,  the  jury  in  assessing  the  damages 
may  take  into  consideration  not  only  the  defendant's  own  resources,  but  all 
reasonable  probabilities  founded  on  his  position  in  life  that  the  debt  would 
have  been  discharged.     Per  King,  J. 

In  such  an  action  the  admissions  of  the  debtor  before  his  escape  as  to  the  fraud- 
ulent character  of  certain  conveyances  made  by  him  are  admissible. 

But  the  declarations  of  the  grantee  on  that  subject  are  not  admissible.  (Tuck, 
J.,  dissenting.) 

An  afiBdavit  to  hold  to  bail  after  the  commencement  of  an  action  by  writ  of 
summons  and  before  judgment,  may  be  sworn  before  the  plaintiff's  attorney. 
(Allen,  0.  J.,  dubitajiie). 

Such  affidavit  need  not  state  the  reasons  for  the  deponent's  belief  that  the 
defendant  is  about  to  leave  the  Province. 

Where  a  verdict  was  obtained  in  the  action  against  the  escaped  debtor  before 
his  arrest  under  cap.  38,  Ck>nsol.  Stat.,  the  affidavit  to  arrest  him  should 
state,  as  the  cause  of  action,  the  claim  for  which  the  action  was  brought 
against  the  debtor. 

Though  the  affidavit  to  hold  to  bail  may  be  irregular,  it  is  not  a  defence  to  an 
action  against  the  sheriff  for  an  escape  from  arrest  under  the  capias  issued 
upon  it. 

This  was  an  action  against  the  Sheriff  of  the  County  of 
Albert  for  an  escape. 

The  declaration  stated  that  Joseph  C.  Blakeney  was  indebted 
to  the  plaintiff  in  the  sum  of  one  thousand  dollars  for  goods 
sold  and  delivered  ;  that  the  plaintiff  brought  an  action  against 
Blakeney  in  the  Supreme  Court,  by  writ  of  summons,  for  the 
recovery  of  the  said  debt ;  and  after  the  commencement  of  the 
action,  and  before  the  signing  of  judgment  therein,  the  plain- 
tiff, according  to  the  statute  in  such  case  made  and  provided, 
sued  out  of  the  said  Court  in  the  said  action  a  writ  of  capias^ 
in  the  form  No.  6,  in  schedule  (A)  to  cap.  37  of  the  Consol. 
Stat.,  directed  to  the  Sheriff  of  the  County  of  Albert  (setting 
out  the  capias  and  endorsements,  and  alleging  the  arrest  and 
escape) ;  whereby  and  by  reason  of  the  premises  the  plaintiff 
was  and  is  delayed  in  the  recovery  of  his  said  debt  and  the 
costs,  and  is  liable  to  lose  the  same.  And  the  plaintiff  claimed 
82,000  damages. 
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__1890.  The  defendant  pleaded:  1.  Not  guilty;   and  2.  That  the 

McManus  plaintiff  did  not  sue  out  a  writ  of  capias,  as  alleged. 
Wells.  -^^  ^^®  trial,  which  took  place  before  His  Honor  the  Chief 
Justice,  at  the  Albert  Circuit  in  July,  1888,  it  appeared  that 
the  plaintiff  had  obtained  a  verdict  for  S1,000  against  Blake- 
ney,  and  that  the  postea  therein  was  stayed.  After  the  ver- 
dict, and  before  judgment,  the  plaintiff  caused  a  capias  to  be 
issued,  upon  which  the  Sheriff  arrested  Blakeney,  but  after- 
wards suffered  him  to  escape,  and  he  left  the  Province. 

A  verdict  was  found  for  the  plaintiff  for  $800,  with  leave 
reserved  to  move  to  enter  a  nonsuit. 

February  1, 1890.  H.  R.  Emmeraon  moved  for  a  nonsuit, 
pursuant  to  leave  reserved,  or,  failing  that,  for  a  new  trial. 
The  affidavit  to  hold  to  bail,  upon  which  the  capias  was  issued 
under  which  Blakeney  was  arrested,  is  insufficient  for  several 
reasons :  1.  The  cause  of  action  set  out  in  the  affidavit  was 
merged  in  the  verdict,  making  the  verdict  the  only  cause  of 
action.  There  was  no  cause  of  action  for  goods  sold  and 
delivered  when  the  affidavit  was  made.  2.  The  affidavit  should 
have  stated  that  the  arrest  was  not  made  or  sought  to  be  made 
for  the  purpose  of  vexing  or  harrassing  the  defendant  in 
respect  to  the  cause  of  action  mentioned  in  the  affidavit.  It  is 
not  sufficient  to  allege  generally  that  the  arrest  is  not  made 
for  the  purpose  of  vexing  and  harrassing  the  defendant  3. 
There  are  no  sufficient  reasons  given  for  the  plaintiff  s  belief 
that  Blakeney  was  about  to  leave  the  Province.  Where  an 
arrest  is  made  after  the  commencement  of  the  action,  the 
reasons  for  the  plaintiff  s  belief  must  be  fully  stated.  4.  The 
affidavit  is  void,  having  been  sworn  before  the  attorney  for 
the  plaintiff.  The  rule  that  an  affidavit  to  hold  to  bail  may 
be  sworn  before  the  attorney  of  the  party  seeking  the  arrest 
does  not  apply  to  a  case  like  the  present.  An  affidavit  to  hold 
to  bail  after  commencement  of  the  action  is  an  affidavit  in  the 
cause,  and  the  rule  of  Court,  that  such  an  affidavit  cannot  be 
sworn  before  the  attorney  in  the  action,  applies.  Reg,  v. 
Marsh  (1) ;  Maritime  Bank  v.  McKean  (2) ;  Davidson  v. 
O'Gonnell  (3) ;  Goodtitle  v.  Badtitle  (4).     A  sufficient  affidavit 


(1)  25  N.  B.  Rep.  370.  (3)  8  Pug&  ( 

(2)  22  N.  B.  Rci\  520.  (4)  8  T.  ft.  C 
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is  a  condition  precedent  to  the  right  to  issue  a  capias,  and  as       ^^^- 
the  affidavit  in  this  case  is  void,  Blakeney  was  not  legally    McManus 
held  under    arrest,  and  the  defendant  is   not  liable  for  his     wklls. 
escape.     The  declaration  alleges  that  all  things  necessary  had 
been  done  to  entitle  the  plaintiff  to  sue  out  a  writ  of  capias, 
and  as  there  was  not  a  proper  affidavit  to  hold  to  bail  the 
defendant  must  succeed  on  his  plea.     The  affidavit,  therefore, 
was  improperly  admitted  in  evidence. 

As  to  the  damages:  No  actual  damages  were  proved. 
There  is  a  difference,  as  to  the  measure  of  damages,  between 
permitting  an  escape  where  the  arrest  was  on  mesne  process 
and  one  on  final  process.  In  the  former  case,  actual  damages 
must  bo  proved ;  in  the  latter,  there  may  be  nominal  damages, 
even  though  no  real  damages  are  shewn.  See  Mayne  on 
Damages,  606-8 ;  Williams  v.  Mostyn  (1) ;  Clifton  v.  Hooper 
(2).  No  precuniary  damages  were  proved.  The  evidence  shews 
that  Blakeney  was  worthless. 

A.S.  White,  contra.  The  reason  for  the  rule  allowing  affi- 
davits to  hold  to  bail  to  be  sworn  before  the  plaintiff's 
attorney,  was  to  secure  secrecy,  and  for  the  convenience  of  the 
parties.  The  same  reasons  apply  to  the  case  of  an  arrest 
after  the  commencement  of  the  action.  2  Chit.  Arch.  1624. 
The  statute,  however,  places  the  matter  beyond  doubt.  Sec.  2 
of  the  Act  (Consol.  Stat.  cap.  38),  requires  the  making  and 
filing  of  an  affidavit  of  debt  conformably  to  sec.  1,  and  the 
practice  of  the  Court  in  bailable  actions.  The  practice  in  such 
actions  is  that  the  affidavit  may  be  sworn  before  the  plaintiff's 
attorney.  As  to  vexing  and  harrassing  the  defendant,  it  is  not 
necessary  to  negative  that  fact  in  respect  to  the  cause  of  action. 
The  requirement  of  the  Act  is  that  the  affidavit  state  "  that 
such  arrest  is  not  made  for  the  purpose  of  vexing  and  harrass- 
ing  the  debtor " ;  and  is  different  from  the  Attachment  Act, 
which  required  that  fact  to  be  alleged  in  respect  to  the  cause 
of  action. 

The  cause  of  action  is  not  the  verdict ;  but,  for  goods  sold 
and  delivered.  The  nature  of  the  claim  is  not  changed  until 
the  judgment  is  signed.      The  affidavit,  therefore,  properly 


(1)4  M.  &  W.  145.  (2)6  Q.  B.  408. 
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1890. stated  that  the  defendant  was  indebted  to  the  plaintiff  for 

McManus  goods  sold  and  delivered.  As  to  the  objection  that  no  reasons 
Wells,  were  given  for  the  plaintiflF's  belief  that  the  debtor  was  about 
to  leave  the  Province,  the  Act  requires  none  to  be  given.  It 
only  requires  an  allegation  in  the  affidavit  that  the  plaintiff 
"  has  good  reason  to  believe  and  does  believe  that  the  defen- 
dant is  immediately  about  to  leave  the  Province."  But  admit- 
ting that  the  objections  to  the  affidavit  are  tenable,  they  only 
render  the  aflSdavit  irregular.  Besides,  the  defendant  has  no 
plea  under  which  the  question  can  be  raised.  In  superior 
courts,  the  capias  itself  being  good  on  its  face,  is  sufficient.  The 
plea  that  the  plaintiff  "  did  not  sue  out  a  capias  as  alleged  " 
will  not  allow  the  defendant  to  go  behind  the  writ  and  attack 
the  affidavit.  To  entitle  the  defendant  to  give  evidence  that 
the  a&davit  was  not  sufficient,  or  that  there  was  no  affidavit, 
it  must  be  specially  pleaded.  Even  if  there  is  no  affidavit, 
the  Sheriflf  is  bound  to  execute  the  process  of  the  Court,  it 
being  a  Superior  Court,  and  if  he  fails  to  do  so  he  is  liable. 
Impey  on  Sheriff,  163.  The  defendant  must  shew  that  the 
capias  was  void,  to  entitle  him  to  succeed. 

As  to  the  amount  of  damages :  the  case  was  properly  left  to 
the  jury,  the  amount  of  the  verdict  was  pointed  out  to  them, 
also  the  various  elements  that  went  to  shew  damages,  and  their 
finding  should  not  be  disturbed.  While  it  may  be  necessary  to 
shew  actual  damages  where  the  arrest  is  on  mesne  process,  it  is 
said  in  Clifton  v.  Hooper  (1),  that  the  amount  is  what  the  jury 
maj'  think  the  plaintiff  has  sustained,  for  want  of  the  body. 
Here,  the  plaintiff  lost  the  benefit  of  an  examination  of  the  de- 
fendant, as  to  what  property  he  had  liable  to  be  taken  in  exe- 
cution or  otherwise  ;  if  he  had  made  fraudulent  preferences,  to 
have  him  imprisoned ;  also  his  evidence  in  any  proceedings  that 
might  be  taken  to  set  aside  fraudulent  conveyances.  See 
Moore  v.  Moore  (2) ;  Vacher  v.  Codes  (3) ;  Hanson  v.  Parker  (4) ; 
2  Starkie  on  Evidence,  1014,-1016. 

Emmerson,  in  reply. 

Cur.  adv.  mdt 

0)  6  Q.  a  468.  (3)  M.  &  M.  ^A 

(2)  25  Beav.  8.  (4)  1  Wils.  257. 
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The  following  judgments  were  now  delivered :  ^890. 

McManus 

Tuck,  J.     This  is  an  action  against  the  Sheriff  of  the  county     wells. 
of  Albert  for  an  escape.     At  the  trial,  there  was  a  verdict  for 
the  plaintiff  for  eight  hundred  dollars,  and  this  motion  is  to 
have  a  nonsuit  entered,  pursuant  to  leave  reserved,  or  for  a 
new  trial. 

The  only  point  for  nonsuit  is,  that  the  affidavit  to  hold  to 
bail  in  the  suit  McManus  v.  Joseph  C.  Blakeney  was  improp- 
eriy  sworn.  In  that  suit  Blakeney  was  arrested  upon  an 
affidavit  made  and  filed  after  the  suit  had  been  commenced, 
under  the  power  given  by  cap.  38,  sec.  2,  Consol.  Stat.  This 
section  enacts  that ''  the  plaintiff,  after  the  commencement  of  an 
action  by  writ  of  summons,  but  before  judgment  in  such 
action,  upon  making  and  filing  an  affidavit  of  debt  conformably 
to  the  last  preceding  section,  and  the  practice  of  the  Court  in 
bailable  actions,  with  an  allegation  therein  that  he  has  good 
reason  to  believe,  and  does  believe,  that  the  defendant  is  im- 
mediately  about  to  leave  the  Province  ;  or  on  obtaining  a 
judge's  order  for  that  purpose  (in  cases  where,  by  the  practice 
of  the  Court,  a  judge's  order  to  hold  to  bail  is  necessary),  may 
sue  out  a  writ  of  capias,  or  one  or  more  concurrent  writs  by 
alias  or  pluries,  according  to  the  practice  of  the  Court."  The 
affidavit  to  hold  to  bail  was  sworn  before  Joseph  H.  Yeomans, 
the  attorney  for  the  plaintiff  in  the  cause  then  pending,  in 
which  the  capias  against  Blakeney  was  issued.  It  is  claimed 
that  this  affidavit  is  void,  because  it  was  sworn  befoi^e  the 
attorney  in  the  cause.  There  is  no  doubt  that  the  general 
principle  is  that  an  affidavit  must  not  be  sworn  before  the 
attorney  or  solicitor  in  the  cause.  But  by  rule  of  Kings 
Bench,  Trinity  term,  15  Geo.  2,  affidavits  to  hold  to  bail  are  an 
exception,  and  the  same  rule  prevails  under  the  new  practice. 

The  argument,  however,  is,  that  this  rule  applies  only  where 
there  is  no  cause  in  Coui*t.  I  think  that  this  is  not  a  correct 
test.  It  does  not  anywhere  appear  that  the  rule,  creating  an 
exception  in  the  case  of  affidavits  to  hold  to  bail,  was  made  on 
the  principle  that  there  was  no  cause  in  Court.  The  better 
view,  it  appears  to  me,  is,  that  the  rule  was  made  for  conveni- 
ence.    Attorneys  are  oftentimes  called  upon  to  issue  writs  of 
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1S90.  ^  capias  because  of  emergencies  which  arise.    A  person  in  debt 

McManus  is  about  to  leave  the  Province,  and  it  is  important  that  he 
Wells,  should  be  at  once  arrested.  It  may  happen  that  an  attorney 
has  to  be  consulted  after  usual  business  hours,  when  time 
would  be  lost  if  another  attorney  had  to  be  found,  before  whom 
an  affidavit  must  be  sworn.  Owing  to  the  delay,  the  person 
whose  arrest  was  sought  might  get  away  before  a  writ  could 
be  issued.  A  consideration  like  the  one  just  named  may  have 
been  one  reason  for  the  rule.  And  then  another,  likely,  was 
the  necessity  for  secrecy  in  such  a  case.  When  it  is  desirable 
to  issue  a  writ  to  hold  to  bail,  the  mover  in  the  proceeding 
wishes  to  confine  the  knowledge  of  his  action  to  few  persons, 
not  to  more,  perhaps,  than  his  own  attorney  and  the  officer 
who  is  to  execute  the  writ.  This  may  have  been  another  rea- 
son for  the  rule.  But  whatever  the  reason,  there  is  the  rule, 
which  is  positive,  that  in  case  of  an  affidavit  to  hold  to  bail,  it 
may  be  sworn  before  the  officer  who  issues  the  process ;  and  it 
matters  not,  in  my  opinion,  whether  it  is  issued  before  or  after 
there  is  a  cause  in  Court.  Even  if  this  reasoning  is  unsound, 
the  language  of  the  section  seems  to  be  conclusive  on  the  sub- 
ject, when  it  says  that  the  plaintiff,  after  the  commencement  of 
an  action,  may  sue  out  a 'writ  of  capias,  upon  making  and 
filing  an  affidavit  of  debt,  conformably  to  the  practice  of  the 
Court  in  bailable  actions.  The  practice  of  the  Court  is,  that 
affidavits  to  hold  to  bail  may  be  sworn  before  the  attorney  who 
issues  the  writ  of  capias. 

Two  grounds  are  urged  on  the  motion  for  a  new  trial ;  one, 
the  improper  reception  of  evidence,  and  the  other  misdirection. 
All  the  points  under  the  first  head  were  practically  disposed  of 
at  the  argument,  except  the  evidence  of  Joseph  H.  Yeomans, 
wherein  he  was  allowed  to  state  wha^  was  said  to  him  by 
Charles  L.  Blakeney  as  to  the  mortgage  on  which  he  (Yeoraans) 
paid  six  hundred  dollars.  At  the  trial,  the  plaintiff  put  in 
evidence  a  deed  of  land  at  Elgin  corner,  dated  the  28th  day  of 
September,  1885,  from  Joseph  C.  Blakeney  and  wife  to  Lewis 
Carroll;  also  a  mortgage,  dated  the  15th  day  of  December, 
1884,  from  Joseph  C.  Blakeney  and  wife  to  Charles  L.  Blake- 
ney, of  a  piece  of  land  containing  nineteen  acres,  conditioned 
to  pay  three  thousand  dollars,  with  interest  at  seven  per  cent., 
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on  or  before  the  first  of  January,  1888 ;  and  also  a  mortgage ^890. 

from  Lewis  Carroll  and  wife  to  Charles  L.  Blakeney,  dated,  the  McManus 
21st  day  of  August,  1886,  for  the  payment  of  six  hundred  dol-  '  Weli^s. 
lars.  It  was  the  same  land  which  was  mortgaged  by  Joseph 
Blakeney  to  his  brother  Charles,  afterwards  conveyed  by 
Joseph  to  Lewis  Carroll,  and  in  1886  mortgaged  by  Carroll  to 
Charles  Blakeney.  Objection  was  made  by  defendant's  counsel 
to  the  admission  of  these  documents.  Plaintiff's  counsel  said 
that  he  wished  to  show  that  these  transfers  were  fraudulent, 
and  of  a  character  that  would  have  justified  the  Court  or  a 
Judge  in  committing  Joseph  C.  Blakeney  to  prison.  The  deeds 
were  then  admitted.  Yeomans,  in  his  evidence,  said  that  the 
defendant,  after  the  escape,  and  before  the  writ  in  this  cause 
had  been  issued,  knew  of  these  transfers,  and  told  him  that  he 
had  better  take  proceedings  in  Equity  to  show  that  these 
transfers  were  fraudulent  and  set  them  all  aside.  Witness, 
Yeomans,  further  stated  that  he  paid  Charles  Blakeney  for  the 
last  mortgage,  six  hundred  dollars  due  on  it,  and  when  he  paid 
him  he  asked  him  about  the  three  thousand  dollars  mortgage. 
Objection  was  then  taken  to  witness  stating  what  Charles 
Blakeney  said  to  him.  It  was  pressed  on  the  ground  that  the 
plaintiff  had  a  right  to  show  fraud  in  the  conveyances,  for  the 
purpose  of  proving  the  actual  damage  he  had  sustained  by  the 
escape  of  Joseph  Blakeney.  The  evidence  was  admitted,  the 
learned  Chief  Justice  saying  he  had  a  good  deal  of  doubt  about 
it.  Yeomans  then  answered,  that  when  he  paid  Charles  the 
§G00,  he  said  that  Joseph  owed  him  only  $600  at  the  time  he 
made  the  mortgage  for  three  thousand  dollars.  I  think  that 
his  evidence  was  admissible  in  order  to  prove  that  the  convey- 
ances were  fraudulent,  and  thereby  show  the  actual  damage 
which  the  plaintiff  had  sustained  by  the  escape.  If  the  pro- 
ceedings were  regular,  there  is  no  doubt  that  the  sheriff  was 
liable  for  an  escape,  either  for  nominal  or  substantial  damages. 
To  prove  the  actual  damages,  it  became  necessary  to  show  the 
fraud  between  Joseph  and  Charles  Blakeney,  and  what  Charles 
said  as  to  the  nature  of  the  transactions  between  them  would 
be  just  as  proper  evidence  as  what  Joseph  said.  In  an  action 
to  set  aside  these  conveyances,  or  on  an  application  to  the 
Court  to  commit  Joseph  Blakeney  to  prison  because  of  a  fraud- 
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1890.  ulent  transfer,  what  some  one  stated  that  Charles  told  him 
McMaxus  about  the  mortgage  would  be  receivable  in  evidence.  The 
Wells,  principle,  which  ordinarily  applies  to  hearsay  evidence,  does  not 
apply  here.  It  is  not  secondary  evidence ;  it  is  what  Charles 
Blakeney,  one  of  the  parties  to  the  fraud,  says  was  the  fact 
The  defendant,  in  answer  to  this  action,  avers  that  if  there  was 
an  escape,  there  was  no  damage.  The  plaintiff  replies  there  was 
substantial  damage,  because  Charles  Blakeney  admits  in  effect 
that  the  mortgage  to  him  was  fraudulent.  It  seems  to  me  thatwas 
the  best  evidence  to  prove  the  f raud,which  the  nature  of  the  case 
admitted  of,  and  that  it  was  properly  received.  Joseph  Blake- 
ney, because  of  the  sheriff's  negligence,  was  not  forthcoming, 
and  therefore  this  evidence,  which  would  have  been  good 
against  Blakeney,  was  good  in  an  action  against  the  sheriff. 

There  remains  then  only  the  question  of  misdirection  of  the 
learned  Chief  Justice,  in  leaving  to  the  jury  to  say  what  actual 
damage  the  plaintiff  had  sustained  by  the  escape,  and  in  not 
telling  the  jury  that  there  was  no  evidence  of  special  damage. 
Having  read  the  charge  carefully,  I  think  the  direction  of  the 
learned  Chief  Justice,  was  entirely  correct.  He  called  the 
attention  of  the  jury  to  the  judgment  which  McManus  had 
obtained  against  Blakeney,  and  what  might  have  happened 
had  he  been  arrested,  and  also  to  the  alleged  fraudulent  con- 
veyances. In  conclusion,  the  Chief  Justice  said:  "If  you 
think  McManus  is  entitled  to  the  full  amount  of  his  judgment, 
that  amount  is  $1,407.80.  If  you  think  he  is  not  entitled  to 
the  whole  of  it,  but  only  to  a  part,  then  you  will  find  for  such 
amount  as  you  think  he  has  lost  by  the  sheriff's  neglect." 

In  my  opinion,  the  evidence  of  the  judgment  recovered  and 
of  Joseph  Yeomans  was  ample  to  justify  the  Judge  s  direction 
and  the  finding  of  the  jury,  and  that  the  verdict  should  stand. 

King,  J.  This  is  an  action  against  the  Sheriff  of  Albert  for 
escape. 

McManus  had  sued  one  Blakeney  and  obtained  a  verdict  for 
$1,000.  The  postea  was  staj-ed.  After  verdict  and  before 
judgment,  McManus  caused  a  capias  to  be  issued,  upon  which 
the  sheriff  arrested  Blakeney,  but  suffered  him  to  escape,  and 
he  left  the  country.    A  verdict  for  $800  was  found  against 
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the  sheriff  in  the  present  action ;  and  Mr.  Emmeraon  moves  for       ^890. 
a  nonsuit,  pursuant  to  leave,  or  for  a  new  trial.  McManus 

The  Act  authorizing  arrest  on  mesne  process  after  action  is  wells. 
brought,  is  Con.4ol.  Stat.,  cap.  38,  sec  2,  and  is  as  follows: 
"  The  plaintiff,  after  the  commencement  of  an  action  by  writ 
of  summons,  but  before  judgment  in  such  action,  upon  making 
and  filing  an  affidavit  of  debt  conformably  to  the  last  preced- 
ing section  and  the  practice  of  the  Court  in  bailable  actions, 
with  an  allegation  therein  that  he  has  good  reason  to  believe,  and 
does  believe,  that  the  defendant'  is  immediately  about  to  leave 
the  Province;  or  on  obtaining  a  Judge's  order  for  that  purpose 
(in  cases  where,  by  the  practice  of  the  Court,  a  Judge's  order 
to  hold  to  bail  is  necessar}'),  may  sue  out  a  writ  of  capias,"  etc. 

Sec.  1  (so  referred  to  in  sec  2),  provides  that  a  person  may 
be  arrested  on  mesne  process, ''  if  an  affidavit  be  first  made  by 
the  plaintiff,  or  his  agent,  of  the  plaintiff's  cause  of  action,  and 
that  the  amount  thereof  being  not  less  than  twenty  dollars,  is 
justly  due  to  the  plaintiff,  and  that  such  arrest  is  not  made  for 
the  purpose  of  vexing  or  harrassing  the  debtor;  provided 
always,  that  when  the  cause  of  action  is  other  than  a  debt 
certain,  a  writ  of  capias  may  be  issued  to  arrest  the  defendant, 
upon  obtaining  a  Judge's  order  for  that  purpose,  in  such  cases 
and  in  such  manner  as  has  heretofore  been  the  practice.  *  *  * 
Such  affidavit  may  be  made  before  a  Judge  of  the  Court,  or 
before  any  commissioner  appointed  to  take  affidavits  to  be 
read  in  the  Supreme  Court." 

If  the  writ  be  absolutely  void,  the  sheriff  will  not  be  liable 
for  an  escape ;  but  it  is  otherwise  if  it  is  only  irregular  or 
erroneous.  See  Weaver  v.  Clifford  (1) ;  Burton  v.  Eyre  (2) ; 
Buller's  N.  P.T60 ;  1  Saunders  on  Pleading,  1083. 

It  was  contended  for  the  defendant  that  the  writ  of  capias 
was  void  on  several  grounds.  Thus  it  is  said  that  the  cause  of 
action  sworn  to,  viz.,  for  goods  sold  and  delivered,  was  merged 
in  the  verdict.  But  the  verdict  has  no  such  effect.  Then  it 
is  said  that  the  affidavit  should  state  that  the  arrest  was  made 
or  sought  in  respect  of  the  cause  of  action  mentioned  in  the 
affidavit.  But  the  affidavit  states  what  the  Act  requires,  viz., 
"That  the  arrest  of  the  said  Blakeney,  the  above  named 

a)  Cro.  Jao.  8.  (2)  Id.  28a 

Vol  XXUL,  N.  a  RaportA  29a 
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1890.  defendant  in  this  action,  is  not  made  or  sought  to  be  made  for 
McMakus  the  purpose  of  vexing  or  harrassing  the  said  defendant."  This 
Wellb.  ^8  ^^  ^^^  words  of  the  Act  Next,  it  is  said  that  there  are  no 
■—  suflGicient  reasons  given  for  plaintiff 's  belief  that  Blakeney  was 
— '-  about  to  leave  the  Province.  Under  the  proved  circumstances 
of  this  case,  I  think  that  the  reasons  may  be  taken  to  have 
been  very  good  ones.  Besides,  it  would  be  merely  an  irr^u- 
larity.  The  chief  objection  to  the  capias  relied  on  by  Mr. 
Emmerson  was  that  there  was  (as  contended  by  him)  no 
affidavit  of  debt  at  all.  The  affidavit  was  sworn  before  Mr. 
Yeomans,  who  was  attorney  on  the  record  for  McManus  in  the 
suit  then  pending,  in  which  the  capias  was  sued  out  Mr. 
Emmerson  contends  that  the  rule  allowing  an  attorney  to 
take  an  affidavit  to  hold  to  bail  applies  only  to  the  case  where 
the  affidavit  is  made  before  action  brought,  and  not  to  an  arre.st 
afteraction  brought.  The  reason  often  given  for  the  exception 
which  allows  an  attorney  for  the  party  to  take  the  affidavit  to 
hold  to  bail  is,  that  at  that  stage  there  is  no  action  brought 
and  no  attorney  on  the  record.  And  it  is  contended  that,  the 
reason  of  the  rule  failing  where  arrest  is  made  under  sec.  2  of 
cap.  38  after  action  brought,  the  rule  is  not  applicable. 

But  there  are  two  answers  to  this  contention.  The  ^.ct  says 
that  the  arrest  may  be  made  upon  making  and  filing  an  affi- 
davit of  debt  conformably  to  the  last  preceding  section  and 
the  practice  of  the  Court  in  bailable  actions.  The  first  answer 
is  that,  by  the  last  preceding  section  thus  referred  to,  it  is 
enacted  that  such  affidavit  may  be  made  before  a  Judge  of  the 
Court,  or  before  any  commissioner  appointed  to  take  affidavits 
to  be  read  in  the  Supreme  Court :  and,  therefore,  any  such  com- 
missioner may  take  the  affidavit  under  sec.  2.  *  Certainly,  the 
words  "  any  such  commissioner  "  have  as  wide  a  meaning  when 
applied  to  sec.  2  by  words  of  reference  as  they  have  in  their 
direct  application  to  the  provisions  of  sec.  1. 

It  would  not  seem  that  anything  more  need  be  said ;  but  if 
further  answer  is  required,  it  may  be  found  in  the  words 
referred  to  by  Mr.  White,  viz.,  "  that  the  affidavit  is  to  be  con- 
formable to  the  practice  of  the  Court  in  bailable  actions.*'  Mr,. 
Emviereon  says  that  this  refers  to  the  contents  of  the  affidavit 
alone.    But  it  is  not  so  limited,  and  the  jurat  is  an  essential 
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part  of  an  affidavit    In  Tidd's  Practice,  492,  it  is  said  "affi-       1890. 
davits  may  be  considered  with  reference  to  their  title,  contents,   McManus 
jurat,  stamp  and  filing."    All  these  things  are  matters  relating     wells. 
to  the  practice.  The  question  respecting  the  person  before  whom 
an  affidavit  is  to  be  sworn  is  a  matter  or  question  of  practice; 
and  therefore  the  practice  as  to  the  persons  who  are  entitled 
to  take  affidavits  to  hold  to  bail  is  part  of  the  practice  of  the 
Court  in  respect  of  bailable  actions,  to  which  the  affidavits 
made  and  fil^d  under  sec.  2  of  cap.  38  are  to  be  conformable. 
It  does  not  matter  what  was  the  reason  for  the  rule  allowing 
the  attorney  of  the  party  to  take  an  affidavit  to  hold  to  bail. 
It  is  the  practice,  and  the  statute  makes  the  practice  applicable 
to  arrests  under  sec.  2. 

It  is  further  contended  that  proof  of  actual  damage  is 
essential  to  the  maintenance  of  an  action  for  escape,  and  that 
there  is  no  such  proof  here. 

In  WiUiarm  v.  Mostyn  (1),  it  was  held  that  in  an  action  for 
escape  on  mesne  process  (which  this  is),  proof  of  actual 
damage  is  necessary.  It  was  otherwise  in  case  of  escape  upon 
final  process,  when  arrest  on  execution  was  permitted :  Clif- 
ton V.  Hooper  (2).  See  Hobson  v.  Thelluson  (3),  per  Blackburn 
J.  In  Stimaon  v.  Famham  (4),  which  was  an  action  against  a 
sheriff  for  not  levjring  under  a  writ  of  fi.  fa.,  ajid  for  a  false 
return,  it  was  held  that  actual  damage  was  necessary  to  sup- 
port the  action;  and  that,  as  the  goods  which  the  sheriff 
was  charged  with  not  having  taken  and  sold  in  satisfaction 
of  the  execution,  were  not  the  property  of  the  execution 
debtor,  the  plaintiff  had  sustained  no  damage  from  the  con« 
duct  of  the  sheriff,  and  could  not  maintain  the  action. 

But  to  return  to  the  case  of  an  action  for  escape  on  mesne 
process.  It  is  said  in  Saunders  on  Pleading  and  Evidence, 
1073, ''  The  plaintiff  is  entitled  only  to  such  damages  as  he  can 
show  he  has  sustained.  Any  special  damage  sustained  by  the 
escape  should  be  proved.  If  he  has  lost  the  whole  debt,  the 
jury  must  give  him  damages  to  that  extent.  If  he  can  still 
recover  his  debt,  the  damage  may  be  diminished  accordingly 
—  Scott  V.  Henley  (5),  Morris  v.  Robinson  (6)  —  and  no  action 

(1)  4  M.  &  W.  145.  (8)  L.  R  2  Q.  B.  642.  (6)  1  M.  &  R  227. 

(2)6q.a46&  (4)L.R.74>B.17&.  (6)  8  B.  «C  C  196. 
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1890.  lies  unless  there  be  proof  of  actual  damage:  WUliama  v. 
McManus  Mo8tyn''  (1).  Then  was  there  here  proof  of  actual  damage?  I 
Wklls.  think  there  was.  The  plaintiff  recovered  judgment  in  the 
action,  and  so  was  entitled  to  the  debt  sued  for.  Then  it  was 
shown  that  at  the  time  of  the  arrest  Blakeney  had  at  least 
$100  in  cash.  This  would  be  sufficient  to  prevent  a  nonsuit 
on  such  ground. 

As  to  the  amount  of  the  verdict,  it  may  perhaps  be  too 
large.  The  verdict  having  been  for  $1,000  on  the  original 
action,  I  take  it  that  the  affidavit  to  hold  to  bail  was  for  that 
amount.  In  this  action,  the  plaintiff  recovered  $800.  It  was 
shown  that  Blakeney  had  acted  very  fraudulently  in  respect  of 
his  affairs,  and  with  the  avowed  object  of  defeating  the  plain- 
tiff. The  evidence  of  Leman,  his  clerk,  leaves  little  room  to 
doubt  that  if  he  had  been  held  in  custody  by  the  sheriff,  the 
plaintiff  might  have  obtained  an  order  for  his  further  imprison- 
ment, under  sec.  32.  Such  imprisonment  is  in  the  nature  of 
punishment  for  not  obeying  the  order  of  the  Court;  but  still  it 
is  also  a  means  of  enforcing  payment  of  the  money,  and  so 
may,  I  think,  fairly  be  taken  into  account  as  a  means  through 
which  the  arrest  and  consequent  detention  of  Blakeney  might 
reasonably  be  advantageous  to  the  plaintiff  towards  securing 
payment  of  his  claim.  Not  only  the  debtor's  own  resources  are 
to  be  considered,  but  all  reasonable  probabilities  founded  on  his 
position  in  life,  that  the  debt  would  have  been  discharged. 
Mac^'oe  v.  Clarke  (2). 

In  Moore  v.  Moore  ;  Re  Mozley  (3),  it  was  held  by  the  Mas- 
ter of  the  Rolls,  that  'prirrui  fade  the  amount  of  the  judgment 
would  be  the  amount  of  damages  in  an  action  for  escape ;  but 
that  this  might  be  reduced  by  defendant  showing  facts  to  show 
differently.  In  Mayne  on  Damages,  p.  411,  it  is  said  that  since 
the  passage  of  the  Act  authorizing  a  judgment  debtor  to  be 
detained  in  prison  only  seven  days  after  judgment,  it  is  diffi- 
cult to  say  how  the  damages  are  to  be  assessed.  See  also  Ar- 
den  V.  Ooodacre  (4)  and  Hemmvng  v.  Hale  (5). 

Upon  the  whole  I  should  prefer  if  the  verdict  were  reduced. 

The  remaining  questions  relate  to  the  admission  of  evidence. 

(1)  4  lilt  W.  146.  (S)  26  Bear.  8.  (6)  7  C  a  N.  a  487. 

(2)  L.  R.  1  a  P.  408.  (4)11  G.  B.  ITl. 
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Several   of  the  objections  relate  to  statements  and  acts  of       18^- 
filakeney.     These  are  clearly  admissible.    Admissions  and  acts    McManus 
of  Blakeney  before  the  escape  are  admissible  in  this  action     w^ls. 
against  the  sheriff,  who  has,  by  his  wrongful  act,  prevented 
plaintiff  from  prosecuting  his  claim  against  filakeney. 

One  of  the  objections  was  to  admissions  by  Charles  Blake- 
ney, a  brother  of  the  debtor,  to  the  effect  that  a  less  amount 
was  due  him  than  the  amount  for  which  a  mortgage  had  been 
given  to  him  by  the  debtor.  It  was  sought  by  plaintiff  to 
show  that  this  mortgage  was  fraudulently  given.  But  Charles 
Blakeney  is  not  a  party  to  the  record,  nor  has  the  sheriff  in 
any  way  done  anything  which  makes  Charles  Blakeney's 
statements  evidence  against  him.  It  is  mere  hearsay,  and  I 
think  was  improperly  admitted.  The  learned  Chief  Justice 
expressed  doubts  as  to  it,  but  it  was  pressed.  There  is,  how- 
ever, a  piece  of  evidence  which  would  seem  to  render  it  imma- 
terial. For  immediately  after  the  objectionable  question  and 
answer,  Mr.  Yeomans  is  asked  this  question:  "Do  you  know 
whether  the  $3,000  (i.  6.,  the  amount  of  the  mortgage  to 
Charles  Blakeney)  is  discharged  on  the  record?"  and  Mr. 
Teomcma  answered,  "  Yes  —  the  23rd  day  of  August,  1886." 
This  was  before  judgment  was  signed  in  the  suit  by  the  plain- 
tiff against  Blakeney,  and  before  the  arrest  and  escape.  The 
objectionable  evidence  becomes,  therefore,  immaterial. 

I  therefore  think  that  the  nonsuit  and  new  trial  should  be 
refused. 

Sir  John  C.  Allen,  C.  J.  I  agree  that  the  application  for 
a  nonsuit  or  new  trial  should  be  refused.  I  only  wish  to 
add  that  I  am  not  satisfied  that  the  plaintiff's  attorney  can 
properly  take  an  affidavit  of  the  plaintiff  after  the  commence- 
ment of  an  action.  But,  at  most,  it  is  only  an  irregularity, 
and  cannot,  therefore,  avail  the  defendant  in  this  action.  Be- 
sides, he  has  no  plea  under  which  the  matter  could  be  raised. 

Wetmore,  Palmer  and  Fraser,  JJ.,  took  no  part. 

Jfew  tried  refused. 
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1890.  HALIFAX  BANKING  COMPANY  v.  SMITH  et  al. 


May  S, 


Bond  given  on  settlement  of  suit  cigainst  indorsers  of  note  —  Defence 
thai  indorsement  was  forged  to  plaintiff^ s  knowledge  —  Evidence  of 
statement  by  maker  of  note  —  Belief  of  Plaintiff's  counsel  as  to 
forgery  when  bond  given  —  Cross-eocaminOition — Question  arising 
out  of  examination  in  chief —  Proof  of  handwriting —  Opinion  of 
witness. 

The  defence  to  an  action  on  a  bond  was  that  defendants  were  induced  to  give 
the  bond  in  order  to  stifle  a  prosecution  against  S.  the  maker  of  a  note,  for 
forging  the  defendants*  names  as  indorsers  thereon;  which  note  was  dis- 
counted by  the  Plaintiff  Bank  for  S.,  and  on  which  an  action  was  pending 
against  the  defendants  when  the  bond  was  given.  The  jury  found  that  the 
defendants  had  indorsed,  or  authorized  the  indorsement  of  the  note ;  and  that 
they  signed  the  bond  voluntarily  and  without  undue  pressure  by  the  plaintiff. 
Verdict  for  Pkintiff. 

Htld^  on  motion  for  a  new  trial : 

Per  Wetmore,  King  and  Tuck,  JJ.  (Allen,  C.  J.,  and  Palhsb,  J.,  dissent- 
ing on  the  latter  ground),  1.  ThtX  evidence  of  a  statement  by  S.  to  the  plain- 
tiff's  agent,  that  tiie  indorsements  on  the  notes  were  not  Gorged,  was  not 
admissible,  either  as  part  of  a  conversation  between  the  plaintiffs  agent  and 
S.  given  on  cross-examination,  or  as  evidence  of  the  agent's  belief  that  the 
indorsements  were  genuine,  and  that  the  taking  of  the  bond  was  a  bona  fide 
transaction. 

2.  That  evidence  that  the  plaintiff  had  not  given  any  instructions  to  prosecute 
S.  for  foigery  was  inadmissible.    (Allen,  0.  J.,  and  Palmer,  J.,  dissentins.) 

3.  That  evidence  of  the  belief  of  the  plaintiff's  counsel,  who  took  part  in  the 
settiement  when  the  bond  was  given,  as  to  the  genuineness  of  the  plaintiff's 
claim  in  the  action  on  the  note,  was  improperly  received.  (Allen,  C.  J., 
and  Palmer,  J.,  dissenting.) 

4.  Evidence  of  a  witness  that  a  si^ature  purporting  to  be  that  of  one  of  the 
indorsers  on  the  notes  was  written  by  the  same  person  who  had  signed  a 
paper  admitted  to  be  genuine,  but  which  paper  was  not  then  shewn  to  the 
witness,  is  admissible.  (Per  Allen,  G.  J.,  Wetmore,  Palmer  and  Tuck, 
JJ.) 

This  was  an  action  upon  a  bond  given  in  settlement  of  cer- 
tain suits  which  had  been  brought  by  the  plaintiffs  against  the 
present  defendants  on  a  number  of  promissory  notes.  At  the 
trial,  which  took  place  before  His  Honor  Mr.  Justice  Tuck,  at 
the  Saint  John  circuit,  in  January,  1889,  a  verdict  was  found 
for  the  plaintiffs. 

June  15, 17,  1889.  Blair,  A.  (?.,  moved  for  a  new  trial  on 
the  grounds  of  improper  admission  and  rejection  of  evidence. 

D.  L.  Eanington,  Q.  C,  E.  McLeod,  Q,  C,  and  C.  A.  Palmer, 
contra. 
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The  following  authorities  were  cited :    DoaJc  v.  Johnson  (1);  1890. 

PHnce  V.  Samo  (2);  Stobart  v.  Dryden  (3);  Palmer  v.  Tr?76ur  Halifax 

(4);  Zis^cr  v.  PerryTnan  (5);  Ravenga  v.  Mackintosh  (6);  £ar^A;  ^^'^'^'^  ^• 

o/  British  North  Amei^ica  v.  Strong  (7) ;  Panton  v.  Williams  Smith. 
(8) ;  WiUiams  v.  £ay%  (9). 

Cur,  adv.  VMrtt. 

The  following  judgments  were  now  delivered : 

Tuck,  J.  A  motion  is  made  for  a  new  trial  in  this  cause,  on 
the  ground  of  the  improper  rejection  of  evidence  and  the  im- 
proper admission  of  evidence. 

The  action  is  on  a  bond  in  the  penalty  of  nineteen  thousand 
dollars,  executed  by  the  defendants  to  the  plaintiffs  ;  and 
the  defence  is,  that  the  defendants  were  induced  by  the 
plaintiffs  to  execute  the  bond,  in  order  to  stifle  a  prosecution 
for  a  criminal  offence. 

Before  the  bond  was  signed,  in  October,  1886,  the  plaintiffs 
had  commenced  suits  against  the  defendants,  as  indorsers  of 
promissory  notes,  who  alleged  that  their  names  indorsed  on 
the  notes  were  forged.  Finally,  and  when  the  suits  were 
about  to  be  tried  in  the  County  of  Albert,  a  compromise  was 
effected,  which  resulted  in  this  bond  being  given. 

At  the  trial,  in  Saint  John,  in  January,  1889,  two  questions 
were  left  to  the  jury,  namely:  First,  Did  the  defendants 
indorse  the  promissory  notes  in  question,  or  authorize  their 
names  to  be  indorsed  ?  Second,  When  the  defendants  signed 
the  agreement,  were  they  free  and  voluntary  agents,  or  did 
they  execute  it  under  undue  pressure  exerted  by  the  plaintiffs 
or  their  duly  authorized  agents  ? 

To  the  first  question  five  of  the  jurors  answered  "  Yes,"  and 
to  the  second,  five  said  that  they  were  free  and  voluntary 
agents,  and  that  they  did  not  execute  under  undue  pressure 
exerted  by  the  plaintiffs  or  their  duly  authorized  agents. 
Upon  this  finding,  a  verdict  was  entered  for  the  plaintiffs. 

At  the  argument,  objection  was  taken  to  the  disallowance 
of  only  one  question.    On  the  re-examination  of  Albert  J. 

0)  2  Kerr  819.         «  (4)  3  All.  44a  '         (7)  1  App.  Gas.  307. 

(2)  7  A.  ft  E  627.  (6)  L.  R  4  H.  L.  521.  (8)  2  a  B.  109. 

(8)iM.ftw.6i5.  (6)2aAaea8.  (9)l.r.  ih. L.200. 
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*^^'  Smith,  one  of  the  defendants,  this  question  was  put  to  him : 
Halifax  "  I  ask  you  if  you  had  not  taken  steps  to  institute  proceedings 
ANKH^o  .  a^ijjg^  ijim  (Alonzo)  for  wages  previous  to  that  ? "  This  was 
Smith,  objected  to  and  rejected,  and  I  think  properly  so ;  for  if  legal 
Tuck,  J.  proceedings  were  meant,  there  was  another  way  to  prove  the 
fact.  But  even  if  admissible,  it  is  immaterial,  as  answers 
afterwards  obtained  from  the  same  witness  furnish  the  evi- 
dence required. 

Objection  is  also  made  to  certain  evidence  pressed  in  by  the 
plaintiffs'  counsel,  and  admitted  by  the  Judge  with  reluctance 
and  after  much  hesitation.  The  principal  part  of  this  class  of 
evidence  was  offered  for  the  purpose  of  showing  that  when 
the  bond  was  executed,  the  plaintiffs  were  acting  bona  fde, 
fully  believing  that  the  indorsements  on  the  promissory  notes 
were  not  forged.  Counsel  for  the  plaintiffs  argued  that,  as 
the  plea  alleges  that  they  knew  the  notes  were  forged,  they 
had  a  right  to  disprove  that  allegation  by  evidence,  which 
went  to  shew  they  did  not  know,  and  did  not  believe,  the  notes 
were  forged. 

Before  considering  this  class  of  testimony,  it  is  claimed  that 
the  answer  given  to  a  question  put  to  W.  Alder  Trueman  on 
cross-examination  was  improperly  admitted.  On  his  direct 
examination,  Mr.  Trueman  had  been  asked  by  defendants' 
counsel  the  following  questions :  "  I  want  to  know  if  before 
this  bond  and  mortgage  were,  made,  did  not  Alonzo  Smith 
come  back,  that  is,  between  July  and  October,  1886,  and  was 
he  not  hidden  in  the  County  of  Albert  ?  And  when  this  bond 
was  made,  was  he  not  hidden  in  the  County  of  Albert?" 
Answer  —  "I  only  knew  that  from  hearsay."  "Did  you 
know  it  from  Mr.  Wallace  ?"  "I  did  not."  "  Did  you  know 
it  from  Mr.  Middleton  ?  "  "I  cannot  say  that  I  did."  "Did 
either  of  them  tell  you  they  went  to  New  Horton  in  1886,  and 
saw  him  secretly  ? "  "  One  of  them,  I  can't  say  which,  told  me 
that  he  saw  Alonzo  Smith  some  time,  but  whether  between 
those  dates  I  cannot  say."  "  Can  you  remember  where  you 
were  told  they  saw  him— did  they  tell  you  ?  "  "  No."  "  Did 
you  not  understand  it  was  at  Charles  Turner's,  in  New  Hor- 
ton ? "  "  Well,  now,  I  think  it  was,  when  ypu  mention  it" 

On  cross-examination,  the  plaintiff'  counsel  interrogated  the 
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witness  as  follows :     "  I  think  you  said  that  Middleton  said  to       ^890. 
you  he  had  seen  Alonzo  Smith  somewhere  in  Albert  County,    Halifax 
or  at  New  Horton  ?"     "Yes,  I  think  he  did,  at  some  time  or^^'''^'^''  ^• 
other."     "  Did,  or  did  not,  Mr.  Middleton  at  that  time  tell  you      Smith. 
that  Alonzo  Smith  said  the  notes  were  not  forgeries  ? "     This      Tuck,  j. 
was  objected  to,  and  after  the  questions  apd  answei-s  as  to  this 
matter,  the  Judge  said  that  he  would  allow  the  remainder  of 
the  conversation  to  be  given  subject  to  objection.    Counsel  not 
waiting  for  an  answer  to  the  questions  which  had  just  been 
allowed,  put  this  one :     "  I  want  you  to  give  all  the  conversa- 
tion, confining  yourself  first  to  the  conversation  with  Mr.  Mid- 
dleton, or  Mr.  Wallace,  whichever  it  was,  when  he  said  he  went 
and  saw  Alonzo  Smith.     Then  at  that  very  time,  and  as  part 
of  that  conversation,  did  he  not  further  say  to  you,  whichever 
one  it  was,  that  Alonzo  Smith  said  that  these  notes  were  not 
forgeries  ? "     Objection  to  the  question  was  renewed  and  it 
was  allowed.     Witness  answered,  "  Yes,  he  did ;  he  used  words 
to  that  efffect." 

It  was  claimed  at  the  trial,  and  at  the  argument,  that  the 
question  was  a  proper  one,  because  counsel  had  a  right  to  lay 
before  the  Court  the  whole  of  the  conversation  which  the 
witness  had  at  that  time  with  Wallace  or  Middleton,  or  at  least 
so  much  of  it  as  might  explain  or  qualify  the  matter  already 
deposed  to  on  direct  examination.  I  think  the  question  was 
clearly  inadmissible.  The  rule  is  not  that  the  whole  matter 
that  passed  in  the  same  conversation  is  made  admissible  by  the 
adversary's  introduction  of  any  part ;  but  only  so  much  of  it 
as  can  be  in  some  way  connected  with  the  statement  proved, 
and  which  may  explain  or  qualify  it.  In  Prince  v.  Samo  (1) 
it  is  held  that  a  witness  who  has  been  cross-examined  as  to 
what  plaintiff  said  in  a  particular  conversation,  cannot,  on  that 
ground,  be  re-examined  as  to  other  assertions  made  by  the 
plaintiff  in  the  same  conversation,  but  not  connected  with  the 
assertions  to  which  the  cross-examination  related ;  although 
the  assertions  as  to  which  it  is  proposed  to  re-examine  be  con- 
nected with  the  subject-matter  of  the  present  suit.  Here,  all 
the  witness  was  asked  on  his  direct  examination  was,  if  Mid- 
dleton or  Wallace  did  not  tell  him  that  they  went  to  New 

(1)  7  A.  &  E.  627. 
Vol.  XXIX.,  N.  B.  Reports.  30 


Digitized  by  VjOOQ IC 


466  NEW  BRUNSWICK  REPORTS.  [VOL, 

iS^o Horton  between  July  and  October,  1886,  and  saw  Alonzo  Smith 

Halifax     there  secretly.    The  witness  answered  that  one  of  them  did  tell 
Banking  Co.  y^^^  ^^^^  ^le  saw  Alonzo  Smith.     The  object  of  the  counsel  in 
Smith,      asking  the  question  was  to  show  that  at  this  time  Alonzo  Smith 
•Back,  J.      was  hiding  in  the  county,  and  that  Wallace  and  Middleton 
knew  it.   And  because  of  this  question  and  answer,  the  oppos- 
ing counsel,  on  cross-examination,  gets  from  the  witness  what 
Middleton  or  Wallace  at  the  same  time  told  him  as  to  a  con- 
versation he  had  with  Alonzo  Smith  when  he  did  see  him. 
What  possible  connection  has  the  one  thing  with  the  other  ? 

It  is  true,  that  by  this  method  of  cross-examination  the 
plaintiffs  succeeded  in  securing  evidence  most  material  to 
enable  them  to  obtain  a  verdict ;  but  in  my  opinion  the  evidence 
was  not  within  the  rule.  It  related  to  the  subject  matter 
of  the  suit ;  but  Alonzo  Smith  saying  that  the  notes  were 
not  forgeries,  did  not  in  any  way  explain  or  qualify  that 
Wallace  or  Middleton  had  told  witness,  that  he  had  seen  Alonzo 
Smith  secretly.  See  1  Taylor  on  Evidence,  sec.  733.  But 
it  is  said,  that  even  supposing  the  right  to  put  the  question  can- 
not be  sustained  for  the  purpose  of  getting  out  the  remainder 
of  a  conversation,  it  is  good,  as  an  original  one,  in  order  to 
to  prove  that  the  plaintiffs  acted  bona  fide,  when  the  bond  was 
executed.  I  think  this  proposition  cannot  be  maintained.  If 
what  Alonzo  Smith  said  to  Wallace  or  Middleton,  as  to  the 
notes  not  being  forged,  is  good  evidence,  then  let  Wallace  or 
Middleton  be  called  to  prove  what  was  said  to  him.  Surely  it 
is  not  competent  to  prove  by  a  third  person,  what  Wallace  or 
Middleton  told  him  had  been  said  by  Alonzo  Smith.  Mr. 
Trueman,  the  witness,  had  no  personal  knowledge  of  the 
matter,  but  was  asked  to  repeat  only  what  he  had  been  told  by 
another,  what  Alonzo  Smith  had  said  to  him.  How  possibly 
can  the  fact  that  this  information,  that  the  notes  were  not 
forged,  received  from  Alonzo  Smith  by  Middleton,  and  com- 
municated by  him  to  Trueman,  be  evidence  that  the  plaintiffs 
acted  bona  fide  in  prosecuting  their  action  against  the  defend- 
ants, and  did  not  stifle  a  criminal  prosecution  ?  The  objection 
just  now  is  not  to  the  agents  of  the  bank  stating,  on  oath,  what 
Alonzo  Smith  said  to  them  as  an  evidence  of  honest  belief  of 
the  genuineness  of  the  notes  ;  but  because  Mr.  Truemui  was 
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allowed  to  state  what  he  heard  from  them,  in  order  to  show       1890» 
their  honest  belief.    The  difficulty  about  this  evidence  is,  that    Halifax 
it  does  not,  in  any  way,  tend  to  prove  that  the  plaintiffs  acted  ^^'™®  ^• 
upon  what  had  been  said  by  Alonzo  Smith.  *  It  was  hearsay      Smith. 
information,  of  the  most  objectionable  character,  offered  for      Tuck,  j 
the  purpose  of  influencing  the  minds  of  the  jury. 

The  next  evidence,  to  which  objection  is  made,  is  that  given 
by  Henry  Middleton  as  to  a  conversation  he  had  with  Alonzo 
Smith  in  March,  1886.  The  witness  was  asked  to  detail  the 
conversation  which  took  place  between  himself  and  Alonzo 
Smith  at  that  time,  and  to  confine  it  to  the  subject  matter 
between  the  bank  and  the  defendants.  In  answer,  the  witness 
said :  '*  I  told  him  that  it  was  generally  reported  around  that 
his  brothers  intended  to  swear  that  they  were  forgeries ;  and 
says  he,  '  I  was  within  fifteen  minutes  of  Hampton  at  that 
time,  and  if  they  did  so,  I  would  have  been  in  Court  so  quick 
as  would  make  their  heads  swim.'  "  Then  follows  this  ques-  . 
tion  by  counsel :  "  After  you  said  what  his  brothers  intended 
to  do  at  Hampton,  he  said  if  they  had  done  that,"  when  wit- 
ness answered  :  ** '  They  know  they  daren't  do  it.'  He  used 
the  words,  *  daren't  do  it.'  "  I  think  this  evidence  was  prop- 
erly admitted.  It  was  offered  to  shew  that  the  plaintiffs  acted 
apon  a  bona  fide  belief,  upon  an  assurance  from  Alonzo,  that 
the  indorsements  were  not  forgeries.  Here  the  plaintiffs  eon- 
tend  that  the  facts  brought  to  their  knowledge  furnished 
reasonable  and  probable  cause  for  them  to  believe  that  the 
defendants  had  indorsed  the  several  promissory  notes,  and  that 
they  were  not  forged ;  and  they  had  a  right  to  give  these 
facts  in  evidence.  This  evidence  was  material  for  the  purpose 
of  shewing  that  the  agreement  of  July,  1886,  was  not  entered 
into  in  order  to  stifle  a  criminal  prosecution.  It  was  properly 
argued  that,  if  at  the  time  the  agreement  was  made  the  plain- 
tifis  had  reasonable  cause  for  believing  the  defendants  had 
really  indorsed  the  notes,  then  Alonzo  was  not  liable  to  be 
prosecuted  criminally,  and  there  was  no  criminal  prosecution 
to  stifle.  What  Alonzo  Smith,  the  alleged  forger,  said  as  to 
the  notes,  furnished  poor  reason  for  forming  a  belief,  but  this 
goes  rather  to  the  weight  of  the  evidence  than  its  admissibility. 
I  have  not  been  able  to  find  a  case  where  the  question  arose 
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1890.       in  an  action  similar  to  this  one.     All  cases  where  this  prin- 
Halifax     ciple  as  to  the  admissibility  of  evidence  is  discussed,  are  those 
Banking  Co.  f^^  malicious  prosecution,  where  the  jury  is  required  to  find 
Smith,      facts  to  enable  £he  Judge  to  determine  whether  or  not  there 
Tuck,  J.      was  reasonable  and  probable  cause  for  the  prosecution.     Such 
cases  are  Ravenga  v.  Mackintosh  (1),  and  Lister  v.  Perry- 
man  (2). 

Objection  is  made  to  this  question  to  Henry  Middleton,  viz., 
"  I  ask  whether  at  any  time  you  had  any  authority  to  prose- 
cute or  take  proceedings  against  Alonzo  Smith  —  I  mean  any 
criminal  proceedings  ? "  His  answer  is  :  "I  had  no  authority 
whatever."  On  cross-examination  the  following  questions 
were  put  and  answers  given:  "If  I  understand  you,  your 
contention  about  those  notes  was,  that  they  were  genuine,  and 
that  was  always  your  contention  ?  "  Answer :  "  Yes."  "But 
if  the  Smiths  proved  they  were  forgeries,  what  then  was  to  be 
•  the  consequences  ?  "  "I  told  them  the  bank  would  go  for  their 
brother."  "What  do  you  mean  by  going  for  their  brother?" 
Answer.  "  Take  proceedings."  "  What  kind  of  proceedings  ?" 
Answer.  "  To  try  and  bring  the  brother  back."  Further  on  he 
says,  "  that  we  should  fetch  Alonzo  back,  if  possible,  to  refute 
what  they  swore  in  Court.  If  it  were  then  proved  that  they 
were  forgeries,  we  would  take  proceedings  against  him  for 
forgery."  And  yet  he  says,  that  he  never,  at  anytime  had 
authority  to  take  proceedings  against  Alonzo  Smith ;  which 
is  wholly  inconsistent  with  other  evidence  that  he  gave.  I  think 
this  evidence  should  not  have  been  allowed.  The  witness 
should  have  stated  the  facts  as  to  what  instructions  he  received 
in  respect  of  criminal  proceedings,  from  which  the  jury  might 
infer  whether  or  not  he  had  authority  to  prosecute  Alonzo 
Smith. 

I  had  for  a  time  some  doubt  as  to  the  right  of  the  witness, 
Horatio  A.  Wallace,  to  state  his  conclusion  that  the  signature, 
"  Albert  J.  Smith,"  on  the  notes,  was  written  by  the  same  per-, 
son  who  signed  a  paper  not  produced;  and  the  same  with 
regard  to  the  signature  of  Simon  Smith.  The  witness  had 
been  speaking  of  having  compared  the  signatures  indorsed  on 
the  notes,   with   signatures  of   Albert  J.  and  Simon  Smith, 

(1)  2  B.  &  C.  69a  (2)  L.  R  4  H.  Il  62L 
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admitted  to  be  genuine  by  Mr.  Dickson  and  Mr.  Trueman,       1890. 
attorneys  present,  acting  respectively  for  the  bank  and  the    Haufax 
Smiths.     He  was  then  asked  the  conclusion  at  which  he,  at   ^^^^^  ^• 
that  time,  arrived.     I  think  it  was  competent  for  him  to  do  'so      Smith. 
although  the  paper  containing  the  genuine  signature  was  not      Tack,  j. 
in  Coui-t.     It  is  quite  within  the  principle  of  the  decision  of  '. 

this  Court  in  Vye  v.  Alexander  (1). 

I  think  the  evidence  given  by  Mr.  D.  L.  Hanington,  counsel 
for  the  plaintiffs,  as  to  his  belief  in  the  genuineness  of  the 
indorsements  on  the  notes,  was  improperly  received.  At  the 
time  he  formed  the  opinion  he  was  not  the  agent,  nor  the 
solicitor  of  the  bank.  He  was  simply  counsel  retained  to  try 
their  cases  against  the  Smiths.  The  belief  of  counsel  is  apt  to 
be  in  favor  of  the  side  on  which  they  are  retained;  and 
evidence  of  that  belief  in  Court,  to  influence  the  result  of  the 
trial  of  a  cause,  ought  not  to  be  encouraged.  Perhaps  no 
evidence  bearing  on  the  question  of  the  forgery,  had  so  much 
weight  with  the  jury,  as  that  of  Mr.  Haningbon, — weight  from 
the  fact  that  he  is  a  leader  in  his  profession,  and  from  the 
manner  in  which  his  testimony  was  given.  It  is  not  objection- 
able on  this  account,  but  because,  in  my  opinion,  evidence  of 
counsel  in  a  cause,  as  to  his  belief  whether  indorsements  on 
certain  promissory  notes  are  forgeries  or  not,  is  not  good  evi- 
dence. The  belief  of  counsel  is  entirely  different,  as  regards 
the  right  to  give  it  in  evidence,  from  that  of  a  party  to  the 
action.  The  latter  may  be  given  in  order  to  assist  in  determin- 
ing the  question  of  "  reasonable  and  probable  cause,"  in  an 
action  for  malicious  prosecution.  No  one  ever  heard  of  evi- 
dence of  a  counsel's  belief  being  given  in  a  like  case.  I  think 
that  Mr.  Hanington's  evidence  stands  in  an  entirely  different 
position  from  that  of  Wallace  and  Middleton.  They  were  duly 
accredited  agents  of  the  bank.  Mr.  Hanington  was  only 
counsel. 

The  question  objected  to  is :  "  At  the  time  you  met  these 
defendants  and  their  solicitors,  please  tell  me  as  to  your  belief 
as  to  whether  these  indorsements  on  the  notes  were  genuine  or 
not ? "  The  answer  is :  "I  certainly  believed  they  were,  and 
thought  we  could  prove  it.     I  thought  from  my  instructions, 

(1)  28  M.  fi.  Rep.  89. 
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^890.       and  from  the  evidence  to  be  given,  that  we  could  prove  the 

HixiPAx     liability  of  these  three  defendants  to  the  bank,  and  I  went  up 

^^^      '  to  the  Court  to  try  the  cases,  when  I  happened  in  at  the  hotel." 

Smith.      There  is  other  evidence  of  a  like  character,  and  I  think  it  all 

Tack,  J.      objectionable. 

■  All  of  this  evidence  which,  I  think,  was  improperly  admits 
ted,  must  have  been  considered  by  the  jury  to  enable  them  to 
answer  the  second  question.  It  bore  directly  upon  the  ques- 
tion of  undue  pressure,  and  the  free  and  voluntary  act  of  the 
defendants. 

It  is  contended  that,  under  the  evidence,  the  defendants  caa- 
not  set  up  this  defence  of  undue  pressure  at  law.  It  is  argued 
that  they  gave  confessions,  acted  on  the  agreement,  received 
all  the  notes  and  the  McDonald  draft,  and  therefore  cannot  in 
this  action  set  up  threats  and  undue  pressure,  without  being 
prepared  to  put  the  plaintiffs  in  the  same  position  in  which  they 
were  before  the  bond  was  made.  I  think  the  answer  to  this 
contention  is,  that  if  the  pleas  had  been  found  in  the  defend- 
ants* favor  they  would  be  entitled  to  recover,  for  there  is  evi- 
dence  which  shows  that  the  agreement  and  bond  are  not  void* 
able  only,  but  absolutely  void. 

Something  was  said  at  the  argument  about  the  verdict  being 
against  the  weight  of  evidence,  but  this  was  not  much  pressed. 
Had  the  decision  been  left  to  me,  I  would  have  said  *'no"  to  the 
questions  where  the  jury  have  said  "yes,"  and  would  have  found  a 
verdict  for  the  defendants ;  but  I  am  not  prepared  to  say  that 
there  is  not  sufficient  evidence  to  warrant  the  finding  of  the 
jury. 

I  am  of  opinion,  however,  for  the  reasons  given  that  there 
must  be  a  new  trial. 

King,  J.  This  is  an  action  upon  a  bond  given  in  settlement 
of  certain  suits  which  had  been  brought  by  plaintifis  against 
defendants,  on  certain  promissory  notes  purporting  to  be 
indorsed  by  defendants,  but  as  to  which  the  defendants  had 
(in  the  former  action)  pleaded  that  the  notes  were  forged  by 
one  Alonzo  Smith.  In  this  action  upon  the  bond  the  defendants 
plead  duress,  etc. 

(His  Honor  here  stated  the  effect  of  the  pleas.) 
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The  plaintiffs  obtained  a  verdict,  the  jury  finding  that  when       ^^^' 
the  defendants  executed  the  bond  they  were  free  and  volun-    Halifax 
tary  agents,  and  did  not  act  under  pressure  exerted  by  the   ^^^^^ 
plaintiffs  or  their  authorized  agents.  Smith. 

The  grounds  of  the  motion  for  new  trial  (as  argued)  relate  King,  j. 
solely  to  points  of  the  admission  and  rejection  of  evidence. 
First,  as  to  alleged  improper  rejection  of  evidence.  The  de- 
fendants complain  of  the  disallowance  of  the  following  question 
to  Albert  J.  Smith,  one  of  the  defendants,  on  re-examination, 
viz.:  "  I  ask  you  if  you  had  not  taken  steps  to  institute  pro- 
•ceedings  against  him  (Alonzo)  for  wages  previous  to  that  ? '' 
The  plaintiffs  were  seeking  to  show  that  Alonzo  Smith  was  in 
fact  a  partner  with  defendants,  and  the  defendants  contend 
that  the  question  so  objected  to  was  intended  to  show  that 
their  relations  were  not  that  of  partners.  The  plaintiffs'  coun- 
sel urges  that  the  question  so. disallowed  was  substantially 
answered  afterwards.  This  seems  to  be  the  case;  and  besides 
defendants'  counsel  does  not  appear  to  have  pressed  his  ques- 
tion, which,  it  may  be  further  remarked,  was  very  objection- 
able from  the  point  of  view  of  being  leading. 

Then  as  to  the  reception  of  evidence  objected  to. 

(1.)  W.  A.  Trueman  was  attorney  for  plaintiffs  in  the  ac- 
-tions  on  the  notes,  and  in  connection  with  the  obtaining  of  the 
bond  in  question.  He  was  called  by  the  defendants  as  a  wit- 
ness, and  on  his  direct  examination  was  questioned  as  to  hav- 
ing been  told  by  Middleton,  the  agent  of  the  bank,  that  he, 
Middleton,  had  seen  Alonzo  Smith  at  New  Horton.  The  de- 
fendants had  shown  that  Alonzo  Smith  had  gone  off,  and  had 
then  come  back  and  secreted  himself  at  New  Horton,  and  the 
•object  of  the  defendants  in  asking  Trueman  as  to  what  Middle- 
ton  had  told  him  regarding  his  seeing  Alonzo  Smith,  was  to 
:8how  that  the  bank  people  knew  of  the  fact  of  Alonzo  Smith 
keeping  concealed.  Upon  the  cross-examination,  the  plaintiffs* 
^counsel  asked  Mr.  Trueman  the  following  question :  "  Did  or 
did  not  Mr.  Middleton  at  that  time  tell  you  that  Alonzo  Smith 
said  that  the  notes  were  forgeries  ? "  This  was  objected  to  and 
is  now  complained  of.  The  answer  was  that  Middleton  said  that 
.Smith  told  him  that  the  notes  were  genuine.  It  is  contended 
by  the  Attorney  General  for  defendants,  that  the  evidence  of 
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^890.     ^  Trueman's  conversation  with  Middleton,  given  on  the  direct 

Halifax     examination,  would  not  let  in  that  which  the  plaintiflfs  subse- 

^^^il!^       quently  got  in  evidence. 

Smith.  The  question  as  to  Alonzo  being  seen,  was  an  entirely  diflFer- 

King,  J.      ent  subject  from  that  as  to  what  was  said  by  Alonzo.     Alonzo 

Smith's  being  secreted  was  a  fact  relevant  to  the  issue,  and  the 

bank's  knowledge  of  this  was  a  relevant  fact,  and  these  facts 

were  sought  to  be  proved  by  the  admission  of  Middleton,  the 

agent  of  the  bank,  who  had  seen  him. 

Only  so  much  of  the  further  conversation  as  tends  to  explain 
or  qualify  the  part  of  it  already  in  evidence  is  admissible.  1 
Taylor,  p.  631,  sec.  662.  Prince  v.  Samo(l) ;  Stobart  v.  Dry- 
den  (2). 

It  might  be  that  upon  a  question  whether  Alonzo  Smith  was 
hiding  on  account  of  forgery,  what  he  himself  said  at  the  time 
might  show  whether  he  was  so  hiding  or  not. 

Strictly  it  would  not  seem  that  evidence  could  be  given  of 
what  Middleton  said  that  Smith  told  him,  merely  because  evi- 
dence had  been  given  of  that  Middleton  said  that  he  had  seen 
Smith.  But  it  really  does  not  look  as  if  the  jury  could  reason- 
ably  be  influenced  by  Alonzo  Smith's  unsworn  statement  that 
the  notes  were  not  forgeries.  He  had  said  as  much  impliedly 
when  he  gave  the  notes  to  the  bank. 

Further,  the  jury  having  negatived  the  use  of  undue  threats 
by  the  bank,  the  evidence  in  question  would  not  seem  to  be 
material,  as  it  would  not  bear  on  the  question  of  fact  so  found 
by  the  jury. 

(2.)  The  next  question  objected  to,  was  a  similar  question  to 
Middleton  himself  on  direct  examination,  as  to  the  conversation 
he  had  with  Alonzo  Smith. 

This  was  not  as  part  of  a  conversation  got  out  by  defendants^ 
but  was  wholly  brought  out  by  plaintiffs'  counsel  on  direct 
examination.  It  is  attempted  to  be  sustained  on  the  ground 
that  it  is  evidence  of  the  grounds  of  Middleton's  belief  that 
the  notes  were  not  forgeries, on  which  the  bank  acted;  in  other 
words,  that  it  goes  to  show  that  the  plaintiffs  had  reasonable 
grounds  of  belief  that  the  notes  were  genuine. 

But  is  the  question  of  reasonable  grounds  for  their  belief  at 


(1)  7  A.  &  E.  027.  (2)  1  M.  J(  W.  ei5. 
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all  in  issue,  or  relevant  ?    One  question  would  be  whether  the       i^^-  _ 
notes  were  genuine  or  not.    Another  would  be  whether  plain-    Halifax 
tiffs  believed  them  to  be  genuine  or  forgeries  —  not  whether   ^^^^^ 
they  had  reasonable  grounds  for  belief,  but  belief  or  non-belief      Smith. 
as  a  fact.    Yes  or  no.  King,  j. 

Here  again,  however,  it  may  be  said  that  the  finding  of  the 
jury  that  there  were  no  threats  used,  renders  this  branch  of  the 
evidence  immaterial.  Unless  indeed,  it  might  be  argued,  that 
if  there  were  no  forgery,  a  jury  might  conclude  there  were  no 
threats. 

(3.)  Question  to  Middleton  as  to  whether  he  at  any  time  had 
any  authority  to  prosecute  or  take  proceedings  against  Alonzo 
Smith.  The  Attorney  General  contends  that  whether  he  had 
authority  or  not  is  immaterial  —  the  i-eal  question  is  whether 
he  made  threats  of  prosecution.  The  counsel  for  plaintiffs  says 
in  answer,  that  it  was  evidence  as  showing  that  the  bank  did 
not  have  knowledge  or  belief  of  the  forgery.  I  do  not  think 
this  a  good  answer.  It  seems  to  me  that  it  is  calculated  to  lead 
the  jury  to  think  that  it  would  not  be  likely  that  Middleton 
made  threats,  because  he  had  no  authority  to  carry  them  out. 

(4.)  The  next  objection  is  to  the  evidence  of  Wallace  in 
giving  his  belief  that  the  name  of  Albert  J.  Smith,  written  on 
the  notes,  was  written  by  the  same  person  who  signed  a  paper 
not  produced,  but  which  was  examined  by  Wallace  before  the 
trial.  The  paper  with  which  the  notes  were  compared  by 
Wallace  had  been  admitted  by  Dickson  (Smith's  attorney)  to  be 
in  Smith's  writing.  The  question  was;  "And  you  believe 
that  the  name  written  on  the  note  was  the  same  as  that  in 
the  documents."  The  defendants'  counsel  objected  to  this 
evidence  unless  the  document  referred  to  was  produced ;  and 
as  Wallace,  who  made  the  comparison,  does  not .  seem  to  have 
ever  seen  Albert  J.  Smith  write,  or  to  have  had  any  corres- 
pondence with  bim,  and  as  the  document  with  which  the  note 
was  compared  was  not  produced,  it  seems  clear  that  this 
evidence  was  objectionable. 

Here,  however,  again  the  question  arises  whether  this  evi- 
dence is  made  immaterial  by  the  finding  of  the  jury  negativing 
the  use  of  threats. 

(5.)     Question  to  W.  A.  Trueman :    *'  Had  you  any  instruc- 
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^S90.       tions,  or  did  you  ever  hear  of  anything  such  as  prosecuting 
Halifax     Alonzo  ? "     This  is  like  the  question  to  Middleton  already  con- 

Smfth.  (6.)     Question  to  D.  L.  Hanington :    "  At  the  time  you  met 

King,  J.  these  defendants  and  their  solicitoi's,  what  was  your  belief  as  to 
whether  these  endorsements  on  the  notes  were  genuine  or  not" 
I  think  it  was  competent  to  the  plaintiffs  to  show  that  they, 
and  those  concerned  for  them  in  taking  the  bond  in  question, 
did  not  know  or  believe  that  the  notes  were  forgeries. 

Wetmore,  J.  The  motion  for  a  new  trial  in  this  case  was 
made  on  the  ground  of  improper  rejection  and  improper  admis- 
sion of  evidence. 

As  to  the  objection,  disallowing  an  answer  to  the  question 
put  to  Albert  J.  Smith :  "  I  ask  you  if  you  had  not  taken 
steps  to  institute  proceedings  against  him,  Alonzo,  for  wages 
previous  to  that  1"  I  do  not  see  what  any  proceedings  he  had 
taken,  or  was  about  taking  against  Alonzo,  had  to  do  with  the 
present  case,  or  how,  or  why,  it  would  be  thereby  aflfected. 

As  to  the  admission  on  crass-examination  of  Mr.  Trueman,  of 
the  following  question :  "  I  want  you  to  give  all  the  conversa* 
tion,  confining  yourself  just  to  the  conversation  with  Mr.  Mid- 
dleton and  Mr.  Wallace,  whichever  it  was,  when  he  said  he 
went  and  saw  Alonzo  Smith ;  then  at  that  very  time,  and  as 
part  of  that  conversation,  did  he  not  further  say  to  you,  which- 
ever it  was,  that  Alonzo  Smith  said  these  notes  were  not  for- 
geries ?  *'  Had  this  evidence  stood  alone,  its  admissibility  may 
be  questionable  as  being  a  statement  by  Middleton  to  Trueman 
of  what  Alonzo  told  him;  but  in  view  of  Middleton  subse- 
quently giving  the  actual  conversation  he  had  with  Alonzo,  I 
do  not  think  what  Middleton  told  Trueman,  that  Alonzo  said  to 
him  should,  even  if  improperly  admitted,  which  I  think  it 
was,  not  being  explanatory  of  the  question  and  answer  of 
defendants'  counsel,  be  allowed  to  disturb  the  verdict  This 
matter  should  rather  resolve  itself  into  the  point  as  to  whether 
or  no  what  Alonzo  Smith  said  to  Middleton  as  to  the  genuine- 
ness of  the  notes,  was  admissible  in  evidence  against  these 
defendants.  In  Mr.  Middleton's  evidence,  be  speaks  of  a  con- 
versation with  Alonzo  Smith,  about  March  1886,  when  Alonzo 
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was  brought  into  the  room  with  him,  and  is  allowed,  subject  to       ^^^* 
objection,  to  detail  the  conversation  had,  and  in  which  Middle-    Halitaz 
ton  said :     "  This  is  a  very  bad  business  Alonzo,  whatever  did   ^^^  ^* 
jou  do  as  you  have  done  ? "  and  Alonzo  said,  "  I  have  been      Smith. 
misled  by  that  rascal  Yemon,''  and  witness  said,  *'  Have  I  not    wetmore,  j. 
been  a  better  friend  to  you  than  Vernon  was  ? "    Middleton 
then  told  Alonzo :    "  It  was  generally  reported  around  that  his 
brothers  intended  to  swear  at  Hampton  that  the  notes  were 
forgeries,"  and  Alonzo  said,  "  1  was  within  fifteen  minutes  of 
Hampton  at  the  time,  and  if  they  did  so,  I  would  have  been  in 
Court  so  quick  as  would  make  their  heads  swim."     Question : 
'''After  you  had  said  what  his  brothers  intended  to  do  at 
Hampton,  he  said  he  knew  they  daren't  do  it"    "  He  used  the 
words  'daren't  do  it,'"  and  then  he  followed   up  with  the 
•expression  witness  had  given." 

Witness  was  also  asked  whether  he  bad  any  authority  at 
.any  time  to  take  criminal  proceedings  against  Alonzo,  and, 
subject  tp  objection,  he  said  he  never  had.  I  cannot  see  that 
this  is  of  any  consequence. 

As  to  the  evidence  of  H.  A.  Wallace,  on  his  direct  examina- 
tion, in  giving  the  conclusion  at  which  he  arrived  that  the  sig- 
nature "  Albert  J.  Smith  "  on  the  notes  was  written  by  the  same 
person  who  signed  a  paper  not  produced.  I  think  the  case  of 
Vye  v.  Alexander  (1),  lately  decided  in  our  Court,  sanctions 
•evidence  of  this  kind,  however  frail  its  character  may  appear. 
It  was  stated  on  the  argument  that  this  question  was  not  ob- 
jected to,  and  I  do  not  see  any  objection  on  the  stenographer's 
notes. 

As  to  the  objected  statement  of  what  Mr.  Middleton  told 
Trueman,  Alonzo  Smith  had  said  in  respect  to  thegenuinessof 
the  notes,  which  seems  to  me  was  absorbed  in  the  evidence 
given  by  Mr.  Middleton  in  detailing  the  conversation  had 
between  him  and  Alonzo  Smith :  The  question  then  comes 
'broadly  up  as  to  whether  what  Alonzo  told  Mr.  Middleton  of 
the  notes  being  genuine  is  admissible.  Such  statements  would, 
I  think,  not  be  evidence  to  establish  the  signatures  of  the 
contending  parties,  and  should  not  have  been  presented  for  the 
•consideration  of  the  jury.    It  is  important  on  this  point,  to 

0)  28  N.  B.  Rep.  89. 
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1890.  consider  the  questions  that  were  submitted  to  the  jury.  The 
Halifax  first  question  was :  Did  the  defendants  indorse  the  promissory 
ANKiNG  .  jjQ^gg  jjj  question,  or  authorize  their  names  to  be  indorsed  ? 
Smith.  The  jury  answer,  5  to  2,  yes.  I  cannot  say,  considering  all 
wotanoro,  J.  the  evidence,  that  the  jurors  who  arrived  at  this  conclusion, 
were  not  most  materially  influenced  by  what  Alonzo  is  stated 
by  Mr.  Middleton,  to  have  said.  This  evidence,  it  seems  to  me 
was  wrongly  received.  In  the  argument,  Mr.  Hanington  con- 
tended that  the  plaintiffs  were  entitled  to  hold  the  verdict,  no 
matter  whether  plaintiffs  believed  the  notes  were  forgeries  or 
not,  and  in  this  view  it  was  immaterial  whether  the  signatures 
were  forgeries  or  not.  To  this  I  cannot  accede.  The  mere 
fact  of  the  notes  being  forgeries,  might  not  have  made  any 
difference,  but  if  the  plaintiffs  believed  them  to  be  forgeries,  it 
would  make  a  most  important  difference  as  to  the  materiality 
of  the  evidence.  And  on  this  point,  the  evidence  of  Mr. 
Hanington,  which  is  objected  to,  is  very  important.  While  Mr. 
Hanington  could  prove  the  genuineness  of  the  notes  as  well 
as  any  other  witness,  he  should  have  such  knowledge  as 
would  be  required  to  enable  him  to  prove  it.  His  mere  belief, 
without  sufficient  facts  upon  which  to  found  such  belief, — as^ 
having  seen  the  party  write  or  the  like — is  not  sufficient.  His- 
evidence  was  as  follows  :  — 

Q.  "At  the  time  you  met  these  defendants  and  their 
solicitors,  please  tell  me  as  to  your  belief  as  to  whether  these 
indorsements  on  the  notes  were  genuine  or  not  ? "  (Objected 
to).  A.  "  I  certainly  believed  they  were,  and  thought  we 
could  prove  it.  I  thought  from  my  instructions,  and  from  the 
evidence  to  be  given,  that  we  could  prove  the  liability  of  these 
three  defendants  to  the  bank,  and  I  went  up  to  the  Court  to 
try  the  cases,  when  I  happened  in  at  the  hotel." 

Q.  "  And  from  all  the  evidence  before  you,  to  what  amount 
did  you  think  you  could  recover  ?  "  (Objected  to.)  A.  "All 
the  notes.'' 

Q.  "And  in  all  the  suits  then  pending?"  A.  "Yes.  I 
thought  so,  and  I  told  them  what  I  thought." 

By  the  Court : — "  Did  you  know  at  the  time,  the  defence 
they  were  setting  up  was  that  the  notes  were  forged  ? "  A^ 
"  I  heard  so  at  the  time." 
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Q.    "  Did  you  prepare  yourself  to  meet  the  defence  of  for-       ^890- 
gery  ? "     A.     "  Yes,  that  is  exactly  what  I  did.     We  went  to    Halifax 
meet  the  other  defences ;  the  real  defence  was  that  the  defen-   ^^^^    ^' 
dants  had  not  signed  the  notes  or  authorized  their  signatures,      Smith. 
and  I  thought  we  could  do  it,  and  was  just  as  strong  in  my    wetmorc,  j. 
opinion  as  I  am  today." 

By  Mr.  Palmer. — "  I  ask  you  your  opinion  now  ? "  (Objected 
to.) 

Q.  "  I  ask  you  your  opinion  then  ? "  (Objected  to.)  A, 
"*' Yes,  it  was  so  then :  otherwise  I  should  have  advised  the  bank 
to  withdraw." 

This  evidence  I  think  was  quite  inadmissible  to  prove  the 
genuineness  of  the  signatures. 

It  may  be,  that  the  only  defence  to  the  suit  was,  that  the 
-agreement  was  completed  in  order  to  prevent  Alonzo  being 
prosecuted  for  forgery,  or  by  reason  of  threats  to  prosecute 
him  if  the  genuineness  of  the  notes  was  disputed.  The  genu- 
iness  of  the  notes  was  thoroughly  gone  into  on  both  sides  as 
being  material  to  sustain  one  side  or  the  other.  Both  parties 
so  treated  the  matter;  and  I  am  impressed  that  the  jury  must, 
in  the  conclusion  they  arrived  at  on  the  second  question,  have 
been  influenced  by  the  conclusion  they  arrived  at  on  the  first : 
I  certainly  cannot  say  they  were  not.  Therefore,  if  evidence 
was  wrongly  received  to  prove  the  genuineness  of  the  notes, 
it  seems  to  me  the  verdict  should  not  be  allowed  to  stand. 

Palmer,  J.  This  was  an  action  on  a  bond  made  by  the 
defendants  in  settlement  of  a  former  action  against  them  and 
their  brother,  Alonzo,  which  was  defended  on  the  ground  that 
their  names  were  forged  by  Alonzo  to  the  notes  on  which  they 
were  then  sued ;  and  they  now  allege  that  they  were  induced 
to  settle  and  give  the  bond  in  question  to  stifle  the  prosecution 
for  forgeiy  against  their  brother.  It  was  tried  before  Mr. 
Justice  Tuck  at  the  Saint  John  Circuit,  and  resulted  in  a  ver* 
diet  for  the  plaintiffs.  This  is  a  motion  for  a  new  trial  on  the 
ground  of  the  improper  rejection  and  admission  of  evidence, 
.and  the  verdict  against  the  weight  of  evidence. 

The  settlement  complained  of  was  made  at  the  Circuit 
where  the  action  on  the  notes  was  to  be  tried,  and  was  alleged 
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1890.       to  have  been  effected  by  the  plaintiffs'  agents,  Middleton  and 
HALn^Ax     Wallace,  their  attorney  and  counsel  and  agent  Trueman  and 
ANKiNo      .  Haningfcon,  and  the  defendants  and  their  counsel,  Mr.  Emmerson. 
Smith.  The  only  rejection  of  evidence  was  the  ruling  out  by  the 

Palmer,  J.  learned  Judge  of  the  following  question,  which  was  put  to  one 
of  the  defendants,  Albert  J.  Smith,  on  re-examination :  "  I 
ask  if  you  had  not  taken  steps  to  institute  proceedings  against 
Alonzo  for  wages  previous  to  that  ? "  It  appears  to  me  there 
are  three  conclusive  grounds  why  this  was  properly  rejected. 
First — It  was  wholly  irrelevant.  Second — It  did  not  arise  out 
of  the  cross-examination ;  and  third,  if  material,  it  would  have 
been  proving  not  only  legal  proceedings  without  the  produc- 
tion of  them,  but  their  contents  and  the  construction  thereof. 
The  improper  admission  of  evidence  complained  of,  was  the 
question  put  to  the  defendants'  witness,  William  A.  Trueman^ 
on  cross-examination  :  "  I  want  you  to  give  all  the  conversa- 
tion, confining  yourself  to  the  conversation  with  Middleton  or 
Wallace,  whichever  it  was,  when  he  said  he  went  and  saw 
Alonzo  Smith.  At  that  very  time,  and  as  part  of  that  conver- 
sation, did  he  not  say  to  you  (whichever  one  it  was)  that 
Alonzo  Smith  said  that  those  notes  were  not  forgeries  ? "  And 
to  the  evidence  of  Henry  Middleton,  on  direct  examination,, 
giving  the  conversation  with  Alonzo  Smith  as  to  the  notes 
being  forgeries.  These  two  objections  may  be  taken  together. 
In  order  to  understand  the  ground  on  which  they  were  ad- 
mitted, it  is  important  to  state  that  both  witnesses —  Trueman 
was  the  plaintiffs'  attorney  in  the  first  suits,  and  Mr.  Middle- 
ton  was  the  plaintiffs'  manager,  and  directed  the  proceedings ;. 
and  it  is  only  through  the  actions  of  these  two  persons,  as  their 
agents  with  others,  the  plaintiffs  were  charged  with  having 
made  the  agreement  to  stifle  the  prosecution. 

The  first  questiom  appears  to  be  proper,  because  the  defend- 
ants themselves  had  put  in  a  part  of  the  convei^sation  which 
the  witness  had  with  Alonzo  Smith,  and  therefore  the  plain- 
tiffs were  entitled  to  put  in  the  rest.  But,  independent  of 
that,  the  pleas,  in  effect,  alleged  that  the  plaintiffs,  through 
their  agents,  believing  that  Alonzo  was  guilty  of  forgery,  had 
induced  the  defendants  to  give  the  bond  to  stifle  such  prosecu- 
tion.   The  plaintiffs'  contention  was,  that  they  believed  that 


Digitized  by  VjOOQ IC 


XXrX.]  NEW  BRUNSWICK  REPORTS.  47& 

the  notes  were  genuine  notes  of  the  defendants,  and  that  1390. 
Alonzo  Smith  had  not  forged  them,  and  they  settled  by  taking  Halifax 
a  portion  of  their  claim  rather  than  further  prosecute  the  suit,  ^^^^^^^  ^* 
and  not  to  stifle  any  prosecution  for  forgery ;  so  it  became  im-  Smfth. 
portant  to  show  what  was  both  these  persons'  belief  upon  that  Paimer,  j. 
subject,  and  Middleton  was  allowed  to  give,  in  his  direct 
examination,  his  belief  that  the  notes  were  genuine,  and  not 
forgeries ;  and  although  it  was  objected  to  at  the  trial,  such 
objection  was  abandoned  on  the  argument  as  being  wholly 
untenable,  as  it  clearly  was;  for  the  whole  question  involved 
was  whether  these  plaintiffs  did  right  or  wrong  in  making  the 
settlement,  and  hinged  upon  their  belief  as  to  whether  Alonzo 
had  committed  forgery  or  not.  For  surely  the  agents  of  this 
bank  not  only  ought  not  to  have  proceeded  against  Alonzo  for 
forgery,  if  they  believed  the  notes  were  not  forgeries,  but  it 
would  be  a  gross  wrong  to  do  so.  Then  if  such  is  the  matter 
to  be  proved,  and  if  this  question  is  the  one  to  be  passed  upon 
by  the  jury,  all  information  that  these  gentlemen  had  bearing 
upon  it  ought  to  be  submitted  to  the  jury,  to  see  what  was  the 
ground  of  their  belief.  If,  on  the  one  hand,  Alonzo  Smith  had 
told  them  they  were  forgeries,  the  jury  might  think  they 
thought  they  were  forgeries.  If,  on  the  other  hand,  Alonzo 
had  told  them  they  were  not  forgeries,  and  that  the  defendants 
would  not  dare,  when  the  trial  came  on,  to  assert  they  were, 
the  jury  might,  if  they  chose,  believe  them.  That  this  can  be 
done,  appears  to  be  laid  down  by  Lord  Bramwell,  in  LyeU  v. 
KeriTiedy  (1).  In  addressing  the  House  of  Lords,  he  says :  "  A 
man  surely  would  be  at  liberty,  if  he  was  bound  to  state  his 
belief,  to  state  his  reasons  for  it,  and  to  say  '  That  is  my  belief 
founded  upon  those  reasons,  and  upon  that  information  which 
has  been  given  to  me.' " 

Another  question  put  to  Middleton,  which  was  objected  to, 
was  :  "  I  ask  you  whether  you  had  at  any  time  any  authoiit}'- 
to  take  any  proceedings  against  Alonzo  Smith  ? "  It  appears 
to  me  that  it  was  entirely  relevant  to  the  matter  to  ask  this 
question.  If  the  plaintifis  had  g^ven  any  authority  to  their 
agent  to  prosecute  Alonzo  Smith,  it  would  be  strongly  con- 
firmatory of  the  defendants'  case.     If  no  such  authority  was 

(^  0  App.  Cm.  81. 
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1890'       given,  it  would  tend  to  the  contrary.    It  is  a  matter  which 

Halifax     plaintiffs,  under  such  a  heavy  charge,  ought  to  clear  up. 

BANKraa  Co.      rpj^g  Qjjjy  Q^jiej.  questions  insisted  on  was  the  question  put  to 

Smith.      Mr.  Trueman  :  "  Did  you  believe  that  you  were  then  prepared 

Palmer,  J.     to  prove  thcso  indorsements  ? "  that  as  to  the  proving  of  the 

genuineness  of  the  indorsements,  and  "  Whether  you  had  any 

instructions,  or  heard  anything  with  reference  to  prosecuting 

Alonzo  ? "  and  "  From  all  the  evidence  before  you,  for  what 

amount  did  you  think  you  could  recover  ? "  and  the  answer, 

"  All  the  notes." 

Mr.  Hanington  was  one  of  the  plaintiffs'  agents,  and  was 
their  counsel  who  assisted  in  effecting  the  settlement ;  and  it 
was  of  importance  to  prove  not  only  that  these  indorsements 
were  genuine,  but  that  he  thought  the  plaintiffs  could  recover 
on  them,  as  it  would  negative  any  idea  of  his  compromising  a 
forgery. 

As  to  the  verdict  being  against  the  weight  of  evidence: 
when  you  look  at  the  extraordinary  character  of  this  whole 
proceeding ;  the  fact  that  these  defendants  have  got  an  assign- 
ment, by  virtue  of  the  settlement  of  their  claim  against  Alonzo 
Smith,  got  delivered  up  to  them  their  own  notes  joined  with 
Alonzo,  which  was  the  consideration  for  the  settlement ;  that 
they  have  not  returned  or  offered  to  return  any  of  these,  but 
that  some  of  them  have  been  made  away  with  and  were  not 
produced  at  the  trial ;  and  the  strong  evidence  of  the  genuine- 
ness of  these  notes,  and  there  being  nothing  opposed  to  it  but 
the  interested  evidence  of  these  defendants;  I  think  so  far  from 
the  verdict  being  against  the  weight  of  evidence,  if  the  verdict 
had  been  the  other  way  I  should  have  felt  myself  constrained 
to  set  it  aside  as  being  against  the  weight  of  evidence. 

I  therefore  think  there  is  no  ground  whatever  for  a  new 
trial  in  this  case. 

I  omitted  to  notice  the  objection  to  the  admission  of  the 
evidence  of  H.  A  Wallace  (the  inspector  of  the  bank  who  was 
active  in  making  the  settlement  and  procuring  the  bond  in 
dispute)  by  giving  the  conclusion  at  which  he  arrived  that  the 
signature,  *' Albert  J.  Smith,"  on  the  notes,  was  written  by  the 
same  person  who  signed  the  writing  that  he,  together  with  the 
attorneys  on  both  sides  (Dickson  and  Trueman)  examined,  and 
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which  was  admitted  was  signed  by  Albert  J.  Smith,  but  was  _    1890. 

not  produced  ;  also  the  same  in  reference  to  Simon  Smith.  Halifax 

The  circumstances  that  led  to  the  admission  of  this  evidence  ^^^^^^  ^• 
and  the  objections  made  to  it,  is  detailed  in  the  stenographer's  Smith. 
notes  of  the  trial;  and  it  shows  that  this  witness  stated  paimer,j. 
without  objection,  that  he  was  acquainted  with  Albert  J. 
Smith's  handwriting,  by  seeing  his  signature  on  notes  in 
the  bank  in  the  course  of  its  business  with  him ;  that  the 
notes  in  dispute  were  given  up  to  him  at  the  time  of  the 
settlement,  and  he  did  not  produce  them  at  the  trial,  stating 
that  he  could  not  find  them.  This  witness  was  also  allowed 
to  say  without  objection,  that  he  had  examined,  in  the  presence 
of  counsel  for  both  parties,  a  writing  (the  assignment  to  the 
defendants  in  trust  from  Alonzo  Smith),  and  that  the  signa- 
tures to  the  notes  given  up,  which  the  defendants  now  claim  to 
be  forgeries,  was  the  same  as  on  his  genuine  not€s  that  he  had 
from  time  to  time  seen  in  the  bank.  And  he  was  allowed  to 
prove  that  he,  together  with  the  attorneys  on  both  sides 
(Dickson  and  Trueman),  examined  a  writing  (the  assignment 
from  Alonzo  to  the  defendants  in  trust),  upon  which  it  was 
objected  that  as  such  writing  was  not  in  Court,  he  could  not 
give  such  an  opinion.  But  it  was  apparent,  if  I  am  right 
in  what  I  have  said  before,  that  the  belief  of  all  persons  who 
effected  this  settlement,  and  procured  the  bond  upon  which 
this  action  was  brought,  that  the  notes  which  were  settled  by 
the  bond  were  not  forgeries,  was  proper  evidence  to  be  given, 
this  was  competent  evidence.  Even  if  he  knew  nothing  of 
Smith's  writing,  these  are  his  reasons  for  forming  such  a 
belief;  but  independently  of  that,  he  says  he  believed  it 
to  be  the  handwriting  of  Albert  J.  Smith,  which  he  knew  by 
a  perfectly  legitimate  way,  under  the  rule  laid  down  in  Doe 
dem.  Mvdd  v.  Suckermore  (1),  by  Patteson,  J.,  who  says: 
"A  writing  may  be  proved  by  the  belief  which  a  wit- 
ness entertains  upon  comparing  the  writings  in  question 
with  the  exemplar  in  his  mind  derived  from  some  previous 
knowledge,  which  knowledge  may  be  acquired  by  the  witness 
having  seen  letters  or  other  documents  professing  to  be  the 

handwriting  of  the  party,  etc.,  or  by  any  other  mode  of  com- 

■«i  I    .    ■    I  I  ■  III 
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1890.       munication  between  the  party  and  the  witness,  which,  in  the 
Halifax     ordinary  course  of  the  transactions  of  life,  induces  a  reasonable 
Banking      .  presumption  that  the  letters  or  documents  were  the  handwrit- 
Smith.      ing  of  the  party." 

paim^  J.  As  this  witness  had  acquired  such  knowledge  by  A,  J.  Smith 
giving  his  notes  in  his  dealings  with  the  Bank,  and  which  he 
had  seen,  he  would  know  whether  or  not  the  writing  that  was 
examined  was  the  same ;  and  this  would  be  the  more  valuable 
after  having  his  attention  fully  called  to  other  writings  which 
he  would  vecognize  as  those  of  the  parties.  Therefore  I  think 
there  is  nothing  in  this  ground. 

Sir  John  C.  Allen,  C.  J.  A  new  trial  was  moved  for  in 
this  case  principally  on  the  following  grounds  : 

1.  Rejecting  the  question  put  to  Albert  J.  Smith,  one  of  the 
defendants,  on  re-examination,  whether  he  had  not  taken 
steps  to  institute  proceedings  against  Alonzo  Smith  for  wages, 
previous  to  his  making  an  assignment  to  Peyton  Vernon. 

2.  Allowing  W.  A.  Trueman,  the  plaintiflfs'  attorney,  a  wit- 
ness for  the  plaintiffs,  to  be  asked  on  cross-examination, 
whether,  in  a  conversation  between  him  and  either  Mr.  Mid- 
dleton  or  Mr.  Wallace,  one  of  them  had  not  said  to  him  that 
Alonzo  Smith  stated  that  the  notes  were  not  forgeries. 

3.  Allowing  Mr.  Middleton  to  state  in  his  direct  examina- 
tion in  the  rebutting  case,  the  conversation  he  had  with 
Alonzo  Smith  as  to  the  notes  not  being  forgeries. 

4.  Allowing  Mr.  Middleton  to  be  asked  in  his  examination- 
in-chief,  whether  he  had  any  authority  at  any  time  to  take 
criminal  proceedings  against  Alonzo  Smith. 

5.  Allowing  Mr.  Wallace  to  state  on  his  direct  examination, 
his  belief  that  the  name  "  Albert  J.  Smith  "  written  on  a  note 
then  shown  to  him,  was  written  by  the  same  person  who  signed 
the  name  "  Albert  J.  Smith  "  on  a  paper  which  was  not  then 
produced  to  the  witness. 

6.  Allowing  the  plaintiffs'  attorney  to  state  that  he  never 
had  any  instructions  to  prosecute  Alonzo  Smith  criminally  for 
the  alleged  forgery. 

7.  Allowing  Mr.  Hanington,  the  plaintiffs'  counsel,  to  state 
that  at  the  time  he  met  the  defendants  at  Hopewell,  in  July, 
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1886,  he  thought  the  indorsements  on  the  notes  were  genuine ;       ^890. 
and  that  from  the  evidence  then  before  him,  he  thought  the    Halifax 
plaintiffs  could  recover  the  whole  amount  of  the  notes  in  all   ^^^**  ^» 
the  suits  then  pending.  Smith. 

A  number  of  other  objections  were  stated  in  the  notice  of    Alien,  c.  j. 
motion,  but  they  were  abandoned  at  the  argument. 

As  to  the  first  objection :  I  am  unable  to  see  how  the  ques- 
tion, whether  Albert  J.  Smith  had  taken  steps  to  institute 
proceedings  against  Alonzo  Smith  for  wages,  before  a  certain 
assignment  was  made,  was  relevant  to  the  issue  to  be  tried  in 
this  case ;  but  if  it  was  a  proper  question,  I  do  not  think  the 
rejection  of  it  would  necessarily  be  a  ground  for  a  new  trial, 
as  I  cannot  see  how  the  answer  to  it  could  have  affected  the 
verdict.  If  the  object  of  the  question  was  to  show  that  the 
witness  had  brought  a  suit  against  his  brother — which  seems  to 
be  the  way  in  which  it  was  understood — it  could  not  have  been 
proved  in  the  manner  proposed,  and  therefore  was  properly 
rejected. 

The  contention  of  the  plaintiffs'  counsel  in  answer  to  the 
second  objection,  was  that  it  properly  arose  out  of  Trueman's 
evidence  given  on  his  direct  examination. 

I  do  not  find  that  any  evidence  was  given  by  Trueman  on 
his  direct  examination,  of  any  conversation  between  Middle- 
ton  and  Alonzo  Smith,  to  warrant  the  admission  of  such 
evidence.  The  only  question  asked  Trueman  on  this  point  by 
the  defendants'  counsel  was,  whether  either  Middleton  or 
Wallace  had  told  him  that  he  had  gone  to  New  Horton  be- 
tween the  months  of  July  and  October,  1886,  and  had  seen 
Alonzo  Smith  secretly:  not  a  word  about  any  conversation 
with  him.  I  do  not,  therefore,  see  that  the  defendants'  counsel 
had  opened  the  door  for  the  admission  of  the  question  objected 
to.  The  declaration  of  Alonzo  Smith  could  not,  as  a  general 
rule,  be  evidence,  unless  the  defendant  made  it  so  by  inquiring 
into  the  conversation  between  Alonzo  Smith  and  Middleton. 

But  the  question  arises,  whether  the  circumstances  of  the 
case,  and  the  purpose  for  which  Alonzo  Smith's  declaration  was 
offered,  do  not  make  it  an  exception  to  the  general  rule. 

The  issue  to  be  tried,  was  whether  the  bond  on  which  this 
action  is  brought,  was  given  by  the  defendants  in  consequence 
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1890.  of  a  threat  by  the  plaintiffs  that  they  would  prosecute  Alonzo 
Halifax  Smith  for  forging  the  defendants'  names  as  indorsers  on  certain 
®^^^**  promissory  notes  made  by  Alonzo,  and  discounted  by  the  plain- 
Smith.  tiffs,  unless  the  amount  of  their  claim  on  those  notes  was  settled, 
Allen,  c.  J.  Trueman  was  the  attorney  for  the  plaintiffs  in  an  action 
brought  against  the  defendants  as  indorsers  of  those  notes, 
and  Middleton  was  the  plaintiffs'  managing  agent  at  Hills- 
borough, where  the  notes  were  discounted  for  Alonzo.  The 
defence  to  this  action  was,  that  the  bond  was  given  in  order  to 
prevent  a  threatened  prosecution  against  Alonzo  for  forging 
the  defendants'  names  as  indorsers  upon  the  notes.  It  became 
therefore,  material  for  the  plaintiffs  to  shew  that  their  agent, 
Middleton,  and  Trueman  their  attorney,  believed  the  defend- 
ants' indorsements  on  the  notes  to  be  genuine,  at  the  time 
they  settled  the  suit  on  the  notes  by  taking  the  bond.  If  they 
believed  the  indorsements  were  genuine,  and  that  the  plaintifib 
could  have  recovered  on  them,  they  could  have  no  motive  for 
threatening  to  prosecute  Alonzo  for  forgery  unless  the  defend- 
ants settled  the  matter. 

I  think  the  principle  which  governs  in  actions  for  malicious 
prosecution,  £ls  to  what  is  evidence  of  reasonable  and  probable 
cause  for  making  a  charge,  will  apply  to  this  case. 

The  leading  case  on  that  subject  is  Lister  v.  Ferryman  (1), 
where  it  was  held  that  hearsay  evidence  was  sufficient  to 
establish  a  defence  of  reasonable  and  probable  t^use  in  an 
action  for  false  imprisonment  on  a  charge  of  felony,  the 
defendant  believing  the  statements  made  to  him,  and  on  which 
he  acted,  to  be  true. 

I  think  that,  on  the  same  principle,  the  statements  made  to 
Trueman  as  to  what  Alonzo  Smith  had  said  about  the  genuine- 
ness of  the  notes,  was  admissible  for  the  purpose  for  which  it 
was  offered,  viz.:  his  reason,  or  one  of  his  reasons,  for  believing 
that  the  indorsements  were  not  forged. 

The  next  objection  was  the  admission  of  Middleton's  state- 
ment of  a  conversation  with  Alonzo  Smith  in  1886,  in  which 
Smith  stated  that  the  indorsements  on  the  notes  were  not 
forged. 

The  admission  of  this  evidence  depends  upon  the  same 

(1)  L.  R  4  H.  L.  52L 
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principle  as  Middleton's  statement  to  Trueman;  though  the       ^89Q- 
grounds  for  belief  were  weaker  in  Trueman's  case.  Halifax 

Middleton's  statement  was,  that  he  told  Alonzo  Smith  that   ^^^® 
it  was  generally  reported  that  the  defendants  had  intended  to      Smith. 
swear  at  the  trial  in  the  action  on  the  notes,  that  the  indorse-    Aiien,c.  j. 
ments  were  forgeries ;  to  which  Alonzo  answered  that  they 
dared  not  do  so-Hstating  what  he  would  have  done  if  they  had 
80  sworn. 

Middleton's  belief  in  the  genuineness  of  the  indorsements 
was  a  material  circumstance  for  the  consideration  of  the  jury 
on  the  question  of  duress. 

The  fourth  and  sixth  objections  are  alike,  and  may  be  con- 
sidered together.  They  do  not  seem  to  me  to  be  sustainable. 
If  either  Middleton  or  Trueman  induced  the  defendants  to 
settle  the  action  on  the  notes  then  standing  for  trial,  by 
threatening  to  prosecute  Alonzo  for  forging  the  indorsements, 
it  would  bo  immaterial  whether  they  had  any  instructions 
from  the  plaintiffs  to  take  such  proceedings  or  not ;  but  still, 
I  think  it  would  be  important  for  the  plaintiffs  to  show  that 
they  had  not  given  any  such  instructions. 

I  do  not  think  the  fifth  objection  is  sustainable.  In  ad- 
dition to  what  has  been  said  by  Mr.  Justice  Palmer  on  this 
ground,  the  case  of  Alexander*  v.  Vye  (1)  may  be  referred  to  as 
bearing  on  the  question  of  proof  of  handwriting. 

The  remaining  objection  is  to  the  admission  of  Mr.  Haning- 
ton's  belief  in  the  genuineness  of  the  indorsements,  he  being 
the  counsel  for  the  plaintiffs  in  the  action  on  the  notes. 

The  same  question  arises  as  in  the  objection  to  the  evidence 
of  Trueman  and  Middleton.  But  some  doubt  has  been  ex- 
pressed whether  the  belief  of  the  counsel  in  the  cause  would 
be  evidence,  even  if  the  belief  of  the  agent  or  attorney  of  the 
plaintiff  would  be  so. 

Mr.  Hanington  went  to  Albert  county  as  counsel  for  the 
plaintiffs,  for  the  purpose  of  trying  the  action  on  the  notes ;  but 
when  a  settlement  was  proposed,  and  the  terms  of  it  were 
being  discussed,  he  took  a  very  active  part  in  the  discussion ; 
advising  Messrs.  Middleton  and  Wallace  in  reference  to  the 
defendants' ability  to  pay,  and  the  timid  to  be  given  them;  and 

(1)  16  CUL  8.  0.  R.  60L 
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18^'       generally  as  to  the  terms  of  the  proposed  settlement,  haying, 

Halifax     apparently,  much  more  to  say  in  the  matter  than  Mr.  Traeman, 

NK^G    0.  ^Y^^  attorney  on  the  record :  in  fact,  throughout  those  negotia- 

Smith.      tions  Mr.  Hanington  acted  as  the  agent  for  the  plaintifis ;  ao 

Alienee.  J.     that  his  belief  of  the  genuineness  of  the  indorsements  was 

equally  material  with  the  belief  of  either  Mr.  Trueman,  Mr. 

Middleton,  or  Mr.  Wallace. 

The  latter  part  of  the  question  to  Mr.  Hanington  as  to  his 
belief  whether  the  plaintifiis  could  have  recovered  the  amount 
of  the  notes  in  the  suit  then  pending,  seemed  at  first  to  be  ob- 
jectionable; but  on  further  consideration,  I  think  it  meant 
nothing  more  than  his  belief  that  the  indorsements  were  genu- 
ine, and  that  the  defendants  could  not  sustain  their  plea  that 
they  had  not  indorsed  the  notes.  It  is  difficult  to  suppose  that 
the  question  could  have  intended  to  have  any  other  meaning. 
'  I  think  none  of  the  objections  to  the  rejection  or  admission 

of  evidence  are  sustainable. 

As  to  the  verdict  being  against  evidence.  There  certainly 
was  evidence  that  the  defendants  were  told  that  if  they  swore 
in  the  action  on  the  notes,  that  their  names  as  indorsers,  were 
forged  by  their  brother,  the  plaintifis  would  prosecute  Alonzo 
for  the  forgery.  But  Messrs.  Middleton,  Wallace  and  Trueman 
also  swore  that  they  never  had  any  doubt  as  to  the  genuineness 
of  the  notes,  and  that  they  treated  the  defendants'  denials  of  hav* 
ing  indorsed  them,  as  mere  evasions  to  escape  the  payment  of 
them. 

The  threats  to  prosecute  Alonzo  might,  therefore,  have  been 
found  by  the  jury  to  have  been  contingent  on  the  defendants' 
denying  on  oath  in  Court  the  genuineness  of  the  indorsements, 
which  was  the  state  of  circumstances  sworn  to  by  the  plaintiflb' 
witnesses,  and  not  as  a  threat  to  the  defendants  that  the  plain- 
tiffs would  prosecute  Alonzo  for  forgery,  unless  the  defendants 
paid  the  amount  due  on  the  notes;  the  plaintiffs  or  their 
agents  believing  that  the  indorsements  were  forged,  and  that 
they  could  not  recover  in  the  action  on  them,  and  thereftxe, 
using  the  threat  to  prosecute  Alonzo,  as  an  inducement  to 
force  the  defendants  to  give  the  bond  and  mortgage,  and 
thereby  prevent  the  exposure  of  their  brother  to  a  criminal 
prosecution. 
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Haxifax 
Banking  Co. 


There  was  evidence  on  which  the  jury  might  have  found  in 
favor  of  either  party  on  this  question ;  and  I  am  not  prepared 
to  say  that  there  was  such  a  preponderance  in  favor  of  the 
defendants  on  this  point,  as  to  require  the  granting  of  a  new      Smith. 

trial.  Allen,  c.  J. 


Fraser,  J.,  took  no  part. 


New  trial  granted.* 


BURPEE  ET  AL.,  Appellants,  and  WETMORE,  Respondent. 

Equity  Practice — Demv/rrer — Time  for  JUing —  Consol.  Stat,  cap.  49 y 
sees.  2  and  28 — Act  45  Vic,  cap.  8,  sec.  4* 

'Where  a  demurrer  had  been  ordered  to  be  taken  off  file  becanse  it  was  not 
filed  within  a  month  after  service  of  a  copy  of  the  Bill  and  interrogatories 
on  the  defendant,  according  to  the  Consol.  Stat.,  cap.  49,  sec.  28: 

HM—Vev  Kinff,  Fraser  and  Tack,  J  J.  (Alien,  0.  J.,  dissenting),  that  the 
practice  was  iJtered  by  the  Act  45  Vic,  cap.  8,  sec.  4,  and  that  a  demurrer 
oonld  be  filed  without  a  Judge's  order,  after  the  expiration  of  a  month  from 
the  service  of  the  Bill,  etc.,  and  within  ten  days  after  demand  of  a  plea, 
answer,  etc.,  served  on  the  defendant. 

This  was  an  appeal  from  the  decision  of  the  Judge  in  Equity, 
•setting  aside  demurrers  filed  by  the  appellants  (the  defendants 
below)  in  this  case,  on  the  ground  that  they  had  been  filed 
more  than  thirty  days  after  service  of  a  copy  of  the  plaintifis' 
•bill  and  interrogatories,  without  leave  of  the  Court. 

The  judgment  appealed  from  was  as  follows: 

The  bill  and  interrogatories  in  this  case  were  served  on  the 
Attorney-General,  as  solicitor  for  Sterling,  and  the  executor  of  the 
deceased  Sterling,  on  the  27th  December  last,  and  on  Barry,  the 
solicitor  of  Thompson,  and  of  the  executor  of  Pickard,  on  the  same 
day ;  on  McAlpine,  the  solicitor  of  Ferris,  on  the  16th  of  December ; 
on  Weldon,  McLean  k  Devlin,  as  solicitors  of  Charles  Burpee  and 
Creorge  G.  King,  on  the  16  th  December,  and  as  solicitors  for  E.  R. 
Burpee  on  the  4th  May. 

The  demurrers  were  served  on  the  lOth  May  for  the  Central  Bail- 
way  Company,  for  Sterling,  and  for  the  executor  of  Sterling ;  Thomp- 
jK>n,  and  the  executor  of  Pickard,  on  the  27th  May,  and  for  Ferris ; 

*  Reversed  on  appeal  by  the  Supreme  Ck)urt  of  Canada  (18  Can.  8.  C.  R.  710). 


1890. 


March  20. 
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Burpee 
Wetmore. 


andjon  the  9tb  July  by  Charles  Burpee,  George  G.  King  and  K  R. 
Burpee ;  and  on  the  21st  July  I  granted  an  order  nisi  to  set  them 
aside,  and  have  them  taken  off  file,  on  the  ground  that  it  was  irregu- 
lar to  file  them  after  the  thirty  days  after  service  of  bill  and  inter- 
rogatories, without  having  a  Judge's  order  to  do  so. 

The  motion  was  heard  on  the  21st  August,  when  the  Attorney- 
General  shewed  cause  for  the  Central  Railway  Company,  Charles 
Burpee,  Sterling,  Thompson,  and  for  Sterling  and  Thompson  as 
executors ;  Mc Alpine  for  Ferris ;  and  McLean  for  George  G.  King 
and  E.  R.  Burpee ;  who  contended  that  the  demurrers  were  regu- 
larly on  file,  and  if  there  was  any  irregularity  it  was  waived  by  their 
being  set  down  for  argument.  No  affidavits  were  produced,  but  it 
was  contended  that  as  the  demurrers  stood  for  hearing  at  this  Court, 
they  must  have  been  ordered  to  be  set  down ;  at  all  events,  it  was 
waived  by  the  delay. 

These  facts  raise  questions  of  practice  of  importance  to  the  pro- 
fession. Therefore,  I  will  endeavour  to  state  what  I  conceive  to  be 
the  practice  in  this  Court  in  respect  to  the  points  involved.  I  think 
this  is  regulated  by  the  49th  cap.  of  the  Consol.  Stat.,  sec.  2,  which, 
together  with  17  Vic,  cap.  18,  sec.  2,  makes  the  practice  of  the  B[igh 
Court  of  Chancery  in  England,  as  it  existed  in  the  month  of  March, 
1839,  except  so  far  as  it  was  altered  by  the  Act,  or  some  orders  or 
settled  practice  of  the  Court,  the  practice. 

Then,  what  was  the  practice  of  the  High  Court  of  Chancery  ia 
England  at  that  time  in  respect  to  the  putting  in  of  a  general  de- 
muiTer  to  the  whole  bill  ?  On  this  subject,  Hinde's  Practice,  pub- 
lished in  1785,  at  page  110,  lays  it  down  as  follows : 

**  A  demurrer,  as  it  asserts  no  facts,  but  relies  upon  matter  appar- 
ent on  the  face  of  the  bill,  is  put  in  without  oath,  and  without  being 
signed  by  the  party.  It  is  therefore  considered  that  a  defendant  may^ 
by  advice  of  counsel,  upon  sight  of  the  bill  only,  be  enabled  to  demur. 
For  this  reason  a  demurrer  must  be  filed  within  eight  days,  exclusive 
of  the  day  of  appearance,  or  before  an  order  for  time  is  obtained,  the 
Court  never  indulging  a  defendant  with  time  to  demur  alone ;  nor 
can  a  demurrer  under  an  order  for  time  bo  regularly  filed,  it  being  a 
special  condition  of  every  order  for  time  that  the  defendant  shall  not 
demur  alone." 

This  eight  days  was,  I  think,  extended  to  twelve  by  some  order 
made  before  1839  ;  but  that  is  of  no  consequence  in  this  case.  This 
being  the  practice  in  England,  let  us  see  how  it  is  altered  by  the 
Act  referred  to,  or  the  practice  of  this  Court.    The  first  Act  upon  the 
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subject  was  17  Vic,  cap.  18,  sec.  7,  which  enacted  as  follows :  "  If  1890. 
the  defendant  in  any  suit  appear,  a  copy  of  the  bill,  with  a  copy  of  Burpee 
the  interrogatories  (which  shall  then  be  filed  as  part  of  the  plaintiff's  ^  ^' 
bill),  shall  be  served  on  the  defendant's  solicitor;  the  interrogatories 
to  be  founded  on  the  allegations  in  the  said  bill  contained,  and  num- 
bered in  the  same  manner  as  such  allegations.  If  no  demurrer,  plea 
or  answer  be  filed,  and  a  copy  thereof  served  on  the  plaintiff's  solici- 
tor within  one  month  from  such  service,  any  Judge  at  any  monthly 
sitting  may  on  affidavit  of  the  facts,  and  on  pixxluction  of  the  clerk's 
certificate  of  the  filing  of  the  bill  and  interrogatories,  and  that  no 
plea,  answer  or  demurrer  has  been  filed  by  such  defendant,  be  moved 
that  the  said  bill  be  taken  pro  con/esso  against  such  defendant,  and 
the  same  shall  be  so  ordered  without  further  order  or  proof;  pro- 
vided always,  that  it  shall  be  made  to  appear  by  affidavit  to  the  satis- 
faction of  the  Judge  hearing  such  motion,  before  any  such  order  shall 
be  made,  that  at  least  fourteen  days  previous  notice  of  the  said 
motion  shall  have  been  given  to  the  solicitor  of  such  defendant ;  and 
provided  also,  that  the  Judge  may,  on  cause  shown  by  affidavit,  and 
on  such  terms  as  he  may  impose,  grant  further  time  to  such  defendant 
to  put  in  a  plea,  answer  or  demurrer."  And  this  section  was  con- 
tinued by  the  28th  sec.  of  cap.  49,  Consol.  Stat.  After  the  passing 
of  this  section,  it  is  obvious  that  the  time  for  filing  a  demurrer  was 
extended  to  thirty  days,  but  it  does  not  authorize  it  being  put  in 
after  that,  unless  the  time  is  extended  by  the  order  of  the  Court 
or  a  Judge ;  and  accordingly  the  present  learned  Chief  Justice,  in  the 
case  of  McCaurt  v.  MeCartJiy,  as  reported  in  Stevens'  Digest,  1079, 
decided  that  the  defendant  cannot  file  a  demurrer  as  a  matter  of 
right,  after  the  expiration  of  a  month  after  the  service  of  a  copy  of 
the  bill  and  interrogatories,  as  required  by  17  Vie,  cap.  18,  sec.  7; 
and  if  so  filed  without  leave,  it  will  be  ordered  to  be  taken  off  the 
file.  This,  I  think,  I  must  take  as  the  settled  practice  of  this  Court 
when  the  Consolidated  Statutes  passed,  and  as  such  by  that  statute 
made  the  continued  practice  thereof.  It  follows  that  all  the  de- 
murrers were  improperly  filed,  and  I  think  it  ia  the  right  of  the 
plaintiff  to  have  them  ordered  off  the  file,  as  was  done  in  the  case 
referred  to,  if  he  has  not  waived  such  right.  I  am  not  satisfied  that 
I  can  refer  to  the  order  to  set  the  demurrers  down  for  argument,  nor 
do  I  think  that  the  fact  of  the  plaintiff  setting  them  down  would 
necessarily  show  that  he  had  waived  the  right  to  set  them  aside,  as 
the  practice  of  the  Court  obliged  him  to  set  them  down  or  have  them 
allowed.     See  Earle's  Rules,  p.  213  —  Orders  of  2nd  August,  1842  — 
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1890.        No.  13.     But  I  think  this  irregularity,  like  all  others,  should  be  taken 

Burpee      advantage  of  within  a  reasonable  time,  or  it  will  be  waived ;  and  I 

-_   ^*  think  whenever  there  is  a  reasonable  time  to  do  so  before  the  next 

Wbtmosb. 

step  is  to  be  taken,  then,  in  the  absence  of  any  excuse,  he  should 

apply  before  that  time  expires,  which  in  this  case  would  be  before  the 

expiry  of  the  thirty  days  allowed  for  setting  down  the  demurrer 

to  be  argued.     This  time  the  plaintiff  allowed  to  elapse  as  to  all  the 

demurrers,  except  Charles  Burpee's,  King's,  and  E.  R.  Burpee's,  and 

therefore  I  think  he  thereby  waived  the  right  to  have  them  set  aside, 

and,  therefore,  all  except  those  referred  to  must  be  allowed  to  stand; 

but  as  to  these  three,  the  application  was  made  in  time,  and  thej 

must  be  ordered  off  the  file,  and  I  think  the  plaintiff  must  pay  the 

costs  of  these  defendants  against  whom  he  has  not  succeeded,  and  he 

will  be  allowed  his  costs  as  to  those  in  which  he  has  succeeded. 

I  say  nothing  as  to  whether  I  should  take  judicial  notice  of  the 
orders  setting  down  the  case  for  hearing,  as  if  I  did  so,  I  know  my- 
self—  as  regards  the  order  for  setting  down  the  demurrers  I  have 
ordered  off  the  file  —  I  made  it  for  my  own  convenience,  so  that  all 
the  demurrers  shoidd  come  on  together,  and  that  order  was  made 
after  this  summons  was  taken  out,  and  was  distinctly  made  without 
prejudice  to  this  application  as  to  the  setting  aside  of  the  demurrers 
of  these  three  defendants. 

I  have  not  referred  to  the  statute,  cap.  8,  sec.  4,  of  the  Acts  of 
1882,  which  provides  that  no  motion  shall  be  made  to  take  a  bill 
pro  confe990y  without  a  ten  days  demand,  as  it  is  apparent  that  this 
is  no  motion  to  take  the  bill  jpro  confoaao^  and  there  is  nothing  in 
that  Act  which  professes  to  make  a  different  practice  with  reference 
to  the  right  to  file  demurrers.  The  whole  effect  of  that  Act,  in  my 
judgment,  is  to  make  a  demand  of  a  plea  or  answer  necessary  before 
the  bill  can  be  taken  pro  con/easo,  but  it  does  not  profess  to  authorize 
a  defendant  to  put  in  any  pleading  in  any  different  manner  than  the 
practice  before  authorized. 

The  order  will  be  made  accordingly. 

October  9, 1889.  Wddon,  Q,  C,  in  support  of  the  appeal 
If  the  practice  as  pi^ovided  for  by  Consol.  Stat,  cap.  49,  sea  28, 
had  not  been  altered,  the  learned  Judge  could  have  properly 
ordered  the  demurrers  off  the  file,  for  if  no  demurrer,  plea  or 
answer  was  filed  within  one  month  from  the  service  of  the 
bill  and  interrogatories,  the  plaintiff  was  entitled  to  have  his 
bill  taken  pro  confesso  unless  further  time  was  granted  by  the 
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« 

Judge  on  good  CAUse  shown.  But  under  the  provisions  of  46  ^S^* 
Vic,  cap.  8,  sec.  4,  a  demand  of  "  plea,  answer,  replication  or  Bttbpee 
other  pleading  "  must  be  served  before  a  motion  to  take  a  bill  wsmoBi. 
pro  eonfesao  or  to  dismiss  the  same  can  be  made.  This  Act 
introduces  a  new  practice,  and  gives  ten  days  after  demand 
within  which  to  plead,  answer  or  demur.  It  is  true  that  a 
demurrer  is  not  mentioned  as  one  of  the  pleadings  to  be  de- 
manded, but  the  words  of  the  Act  are  broad  enough  to  include 
a  demurrer.  The  words  are,  "  plea,  answer,  replication  or  other 
pleading."  In  the  present  case,  there  was  a  demand  of  a  "plea 
•or  answer ;"  and  within  the  ten  days  after  the  demand,  the  de- 
murrer was  filed.  This  was  a  compliance  with  the  demand, 
4ind  entitles  the  defendants  to  have  their  demurrers  on  file. 
But  if  the  plaintiff  was  entitled  to  have  the  demurrer  struck 
off  the  files,  he  waived  his  right,  by  having  them  set  down  for 
hearing. 

Wallace,  contra.  The  case  of  McCourt  v.  McCarthy  (I), 
decides  that  under  Consol.  Stat.  cap.  49,  sec  28,  a  demurrer 
•cannot  be  filed  after  the  expiration  of  one  month  from  the 
service  of  the  bill,  without  a  Judge's  order.  This  practice  has 
not  been  altered  by  45  Vic.  cap.  8,  sec.  4,  which  merely  requires 
ihat  the  plaintiff  make  a  demand  of  plea,  answer,  replication  or 
other  pleading,  ten  days  before  moving  to  take  the  bill  pro 
eonfesao.  The  motion  in  this  case  was  not  to  take  the  bill  pro 
eonfesao,  and  the  time  for  filing  a  demurrer  has  not  been 
-extended.  The  amending  Act  does  not  use  the  word  *' de- 
murrer," and  to  read  it  into  the  section,  would  seem  to  give  it 
•an  unreasonable  construction,  by  requiring  that  the  plaintiff 
should  demand  an  objection  to  his  own  pleading.  A  demurrer 
is  not  such  a  pleading  that  *'  for  want  of,"  to  use  the  words  of 
sec  4,  a  motion  to  take  a  bill  pro  confesso  or  to  dismiss  the 
same,  would  be  made.  The  section  clearly  refers  only  to  what 
might  be  called  the  regular  steps  or  proceedings  in  a  suit.  If 
the  defendant  fails  to  take  the  ordinary  steps  after  haviog 
-appeared,  the  demand  is  to  be  made.  This  clearly  is  not 
intended  to  call  upon  him  to  take  exception  by  way  of  demur- 
rer to  the  plaintiff's  pleading.    After  thirty  days  from  the  ser- 

(1)  Stev.  Dig.  1070. 
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*^^'       vice  of  the  bill,  the  defendant,  if  he  seeks  to  demur  must  still 

BuBPEE     first  obtain  leave  of  the  Court.   The  demand  is  only  to  apprise 

Wetmobb.   ^^®  defendant  of  the  plaintiff's  intention  to  move.    As  to  the 

English  practice,  see  Bruce  v.  Allen  (1),  and  Taylor  v.  MUner(2)^ 

Weldon,  Q.  C,  in  reply. 

Cur.  adv.  vult. 

The  following  judgments  were  now  delivered : 

King,  J.  The  question  in  this  case  is  whether  a  demurrer 
to  a  bill  may  be  filed  after  the  lapse  of  one  month  from  the 
service  of  the  bill,  without  the  leave  of  the  Judge  first  had 
and  obtained.  The  question  depends  upon  the  construction  of 
the  Act  of  Assembly,  45  Vic.  cap.  8,  sec.  4.  Prior  to  such  Act 
the  practice  was  regulated  by  the  28th  section  of  cap.  49. of 
the  Consol.  Stat.  By  that  section,  after  providing  for  the 
service  of  the  bill  and  interrogatories  it  was  declared  that : 

"  If  no  demurrer,  plea  or  answer  be  filed  and  a  copy  thereof 
served  on  the  plaintiff's  solicitor  within  one  month  from  such 
service,  any  Judge,  at  any  monthly  sitting,  may,  on  affidavit 
of  the  facts  and  on  production  of  the  clerk's  certificate  of  the 
filing  of  the  bill  and  interrogatories,  and  that  no  plea,  answer 
or  demurrer  has  been  filed  by  such  defendant,  be  moved  that 
the  said  bill  be  taken  pro  confesso  against  such  defendant,  and 
the  same  shall  be  so  ordered  without  further  order  or  proof; 
provided  always  that  it  shall  be  made  to  appear  by  afiidavit  to- 
the  satisfaction  of  the  Judge  hearing  such  motion,  before  any 
such  order  shall  be  made,  that  at  least  fourteen  days  previous 
notice  of  the  said  motion  shall  have  been  given  to  the  solicitor 
of  such  defendant ;  and  provided  also,  that  the  Judge  may,  on 
cause  shewn  by  affidavit,  and  on  such  terms  as  he  may  impose^ 
grant  further  time  to  such  defendant  to  put  in  a  plea,  answer 
or  demurrer." 

It  was  held  in  McCouH  v.  McCarthy  (1),  under  like  provision 
in  the  17  Vic.  cap.  18,  sec.  7.,  that  the  defendant  cannot  file  a 
demurrer  as  a  matter  of  right,  after  the  expiration  of  a  month 
after  the  service  of  a  copy  of  the  bill  and  interrogatories ;  and 
if  so  filed  without  leave,  it  will  be  ordered  to  be  taken  off  the- 

(1)  1  Madd.  66e.  (2)  10  Yes.  444.  (S)  Stev.  Dig.  1079. 


Digitized  by  VjOOQ IC 


King,  J. 


XXIX.]  NEW  BRUNSWICK  REPORTS.  493 

file.    Would  not  the  same  rule  apply  in  the  case  of  a  plea l^QQ* 

or  answer  filed   without  leave  after  the  expiration  of  the     Burpes 

"^^^^^  •  WmioRK. 

Then  in  1882  the  Act  45  Vic.  cap.  8,  sep.  4  was  passed,  which 

declares  "that  no  notice  for  a  motion  to  take  a  bill  pro  confesao, 
or  to  dismiss  the  same,  be  given  or  made  for  want  of  plea, 
answer,  replication  or  other  pleading,  in  any  case,  unless  after 
the  time  specified  for  delivery  thereof,  a  demand  thereof  re- 
spectively be  previously  made  in  writing  at  least  ten  days, 
on  the  solicitor  of  the  party  from  whom  such  answer,  replica* 
tion  or  other  pleading  (as  the  case  may  be)  is  required." 

In  the  present  case  no  plea,  answer,  or  demurrer  was  filed 
during  the  month  after  service  of  the  bill  and  interrogatories. 
The  plaintifi"  then  made  a  demand  that  a  plea,  answer,  or  other 
pleading  be  filed  within  ten  days.  The  defendants  filed  a  de- 
murrer as  of  right,  without  obtaining  the  order  of  a  Judge,  and 
the  plain tifi*  applied  to  the  Judge  in  Equity  to  have  the  de- 
murrer taken  off  file,  and  the  learned  Judge  granted  the  appli- 
cation. The  defendants  now  appeal.  In  his  judgment  the 
learned  Judge  says :  "  I  have  not  referred  to  the  statute  cap. 
8,  sec.  4,  of  the  Acts  of  1882,  which  provides  that  no  motion 
shall  be  made  to  take  a  bill  pro  confeaso  without  a  ten  days 
demand,  as  it  is  apparent  that  this  is  no  motion  to  take  the  bill 
jpro  conf€880,  and  there  is  nothing  in  that  Act  which  professes 
to  make  a  difierent  practice  with  reference  to  the  right  to  file 
demurrers.  The  whole  eflfect  of  that  Act,  in  my  judgment,  is 
to  make  a  demand  of  a  plea  or  answer  necessary  before  the 
bill  can  be  taken  pro  confeaao,  but  it  does  not  profess  to  au- 
thorize a  defendant  to  put  in  any  pleading  in  any  difierent 
manner  than  the  practice  before  authorized." 

Upon  the  argument  of  the  appeal  Mr.  Wddon  for  the  appel- 
lants contended  that  the  efiect  of  the  Act  of  1882  was  to  assimi- 
late the  practice  in  equity  to  that  at  common  law,  except  as  to 
the  time  allowed  by  the  demand.  Mr.  WaUace  for  the  respon- 
dent, contended  that  the  plaintiff  could  not  do  what  the  de- 
mand called  upon  him  to  do,  without  first  obtaining  leave  or 
order  of  the  Judge.  And  he  further  contended  that  the  Act  of 
1882  did  not  extend  to  the  case  of  a  demurrer,  and  that  the 
demand  which  the  statute  provides  for,  is  a  demand  for  a  plea 
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^S^'       answer  or  other  pleadinij,  which  (as  contended)  does  not  cover 

Burpee      a  demurrer. 

WsnioRE.        First,  as  to  whether  the  Act  authorizes  a  defendant  to  put  in 

any  pleading  in  any  different  manner  than  the  practice  before 

authorized — a  point  which  the  learned  Judge  has  decided  in 

the  negative. 

The  Act  does  not  in  terms  say  that  the  period  named  in  the 
demand  (10  days  at  least)  is  to  elapse  before  the  14  day  notice 
of  motion  may  be  given,  but  I  think  that  this  is  fairly  to  be 
implied.  Can  it  be  that  while  time  limited  in  a  demand  for 
doing  a  thing  is  running,  the  party  on  whom  the  demand  is 
made  can  be  treated  as  if  in  default  ?  If  this  were  so,  the  de* 
mand  for  plea,  etc.,  might  name  20  da3's,  and  on  the  day  after 
the  service  of  it  the  plaintiff  might  serve  a  14  days*  notice  of 
motion  and  move  before  the  time  mentioned  in  the  demand. 

It  is  true,  also,  that  the  Act  in  question  says  nothing  about 
the  defendant  (or  plaintiff)  being  at  liberty  to  file  and  serve 
the  plea,  answer,  replication,  &c.,  (as  case  may  be).  Neither 
does  the  28th  sec.  of  cap.  49  say  in  terms  that  the  defendant 
may  file  plea,  answer  or  demurrer  within  one  month  ;  but  this 
is  implied  in  the  provision  that  if  no  plea,  answer  or  demurrer 
is  so  filed  and  received,  the  plaintiff  may  move  that  the  bill 
be  taken  pi^o  confesso.  Where  the  Act  provides  that  one  party, 
before  moving  against  the  other  for  want  of  a  plea,  answer, 
replication  or  other  pleading  (as  the  case  may  be),  shall  make 
at  least  a  ten  days'  demand  for  the  same,  it  seems  to  me  to 
imply  that  the  party  on  whom  the  demand  is  made  shall  have 
that  period  in  which  to  do  the  act,  and  that  he  shall  have 
power  within  that  period  to  comply  with  the  demand. 

And  as  the  giving  of  the  demand,  including  non-compliance 
with  it,  is  a  condition  of  the  right  of  a  plaintiff  to  move  to 
take  a  bill  pro  confesso  for  want  of  a  plea,  answer  or  other 
pleading,  or  to  give  notice  of  such  motion,  I  am  of  opinion 
that,  in  reading  the  two  Acts  together  (the  28th  sec.  of  cap. 
49,  Consol.  Stat.,  and  the  4th  sec.  of  the  Act  of  1882),  the  time 
allowed  by  the  terms  of  the  demand  is  to  be  regarded  as  added 
to  the  one  month  given  by  the  28th  sec.  of  cap.  49,  ConsoL 
Stat.,  as  an  extended  period  within  which  the  defendant  may 
act  in  pursuance  of  the  demand,  and  that  the  "  further  time  ** 
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which  the  Judge  may  grant  to  the  defendant  means  further       ^890.     » 
time  after  the  defendant  has,  by  his  default,  placed  the  plain-     BaRPSE 
tiff  in  a  position  to  move  against  him.     In  short,  I  think  that   wetmork. 
in  reading  the  two  enactments  together  the  plaintiff  cannot 
treat  the  defendant  as  in  default,  and  move  for  judgment  ^o 
confesso,  until  the  two  periods  elapse  (viz.,  the  one  month  and 
the  time  limited  by  the  demand),  and  that  in  the  interpreta- 
tion of  the  proviso  as  to  the  Judge  giving  further  time,  it  is 
as  though  the  Act  of  1882  had  extended  the  period  of  one 
month  named  in  the  28th  sec.  of  cap.  49,  Consol.  Stat.,  to  six 
weeks  or  two  months ;  in  which  case,  I  think  there  could  be 
no  doubt  of  defendant's  right  to  file  and  serve  plea,  etc.,  as  of 
right. 

It  appears  to  me  that  the  contention  of  respondent  on  this 
point  deprives  the  demand  of  all  useful  purpose  as  a  demand. 
If  the  defendant  still  has  to  get  a  Judge's  order  before  he  can 
file  his  plea,  etc.,  he  is  not  placed  differently  from  his  position 
before  the  Act,  except  as  to  the  time  being  extended.  For 
after  receiving  notice  of  motion,  the  defendant  was  before  the 
Act  in  a  position  to  apply  to  the  Judge  for  leave  to  plead,  etc., 
and  according  to  respondent's  view  he  has  no  more  right  under 
the  demand.  In  respondent's  view,  the  demand  operates  simply 
as  a  lengthening  of  the  fourteen  days'  notice  to  twenty-four 
days  or  more.  If  this  had  been  the  intention,  I  think  it  would 
have  been  accomplished  by  extending  the  required  time  of 
notice  of  motion. 

For  these,  amongst  other  reasons,  I  think  that,  as  regards 
anything  within  the  requirements  of  the  4th  sec.  of  the  Act  of 
1882,  the  party  on  whom  the  demand  is  made  need  not  get  a 
Judge's  order  in  order  to  qualify  or  empower  him  to  comply 
with  its  terms. 

Then  it  is  said  that  the  Act  makes  demand  a  condition  for 
moving  for  judgment  pro  confesao,  and  that  this  is  not  an 
application  for  judgment  pro  confeaso ;  but  in  the  same  way 
the  Consol.  Stat.,  cap.  49,  sec.  28,  merely  imposed  conditions 
upon  moving  for  judgment  pro  confeaso.  And  yet  it  was  held 
that  upon  such  default  as  would  entitle  plaintiff  to  move  for 
judgment  pro  confeaso  he  might  move  to  take  plea,  etc.,  off  file 
if  one  were  improperly  filed.    In  short,  the  plaintiff  is  not 
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^8^'  entitled  to  have  the  plea,  etc,  taken  off  unless  it  is  filed  under 
BuspBE  circumstances  which  enable  plaintiff  (notwithstanding  the  plea) 
Wetmore.   ^  move  for  judgment  pro  confesao. 

The  next  question  is  whether  the  Act  of  1882  extends  to 
the  case  of  a  defhurrer.  The  words  are :  That  no  notice  of 
motion  to  take  bill  pro  confesso,  or  to  dismiss  the  same,  shall 
be  given  for  want  of  plea,  answer,  replication,  or  other  plead- 
ing  without  *  *  a  demand  *  *  of  at  least  10  days  on 
the  solicitor  of  the  party,  from  whom  such  answer,  replication 
or  other  pleading  (as  the  case  may  be)  is  required.  The  question 
is  whether  a  demurrer  is  included  in  the  general  term  "or  other 
pleading."  It  is  to  be  noted  that  a  plaintiff  who  seeks  to  take 
a  bill  pro  confesso  under  sec.  28,  cap.  49,  Consol.  Stat.,  can 
only  do  so  if  the  defendant  has  failed  to  plead,  answer  or 
demur.  And  his  notice  of  motion  is  to  take  such  bill  pro 
confesso  for  want  of  plea,  answer  or  demurrer.  There  can  be 
no  notice  or  motion  to  take  a  bill  pro  confesso  for  want  of  a 
plea,  answer,  or  replication  alone.  If  there  is  a  demurrer  it 
prevents  such  notice  or  motion.  Therefore  it  might  seem  that 
when  it  is  said  "  no  notice  of  motion  to  take  a  bill  pro  confesso, 
or  to  dismiss  the  same,  shall  be  given  for  want  of  plea,  answer, 
replication  or  other  pleading,"  etc. — the  expression  "  or  other 
pleading"  would  cover  a  demurrer.  In  Story's  Equity  Pleadings 
a  demurrer  is  treated  as  an  equity  pleading.  It  is  treated  as 
if  demurrer,  plea,  answer,  disclaimer,  etc.,  are  all  pleadings. 
There  may  be  a  plea  to  the  jurisdiction  which  is  equivalent  to 
a  demurrer. 

Upon  the  whole,  I  think  that  the  demurrer  was  regularly 
filed  and  should  not  have  been  ordered  off  the  file,  and  so  this 
appeal  is  to  be  allowed. 

Tuck,  J.  This  is  an  appeal  by  the  defendants,  Charles 
Burpee,  George  G.  King  and  Egerton  R.  Burpee,  from  the 
judgment  of  the  Judge  in  Equit^'^,  ordering  that  the  demurrers 
of  these  defendants  be  struck  off  the  file. 

It  appears  that  the  bill  and  interrogatories  in  this  case  were 
served  upon  the  solicitors  of  Charles  Burpee  and  George  G. 
King,  on  the  16th  day  of  December,  1887,  and  the  same  soli- 
citors of  Egerton  B.  Burpee,  on  the  4th  day  of  May,  1888.  No 
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plea,  answer  or  demurrer  was  filed,  and  a  copy  thereof  served  1890. 
on  the  plaintiff's  solicitor  within  one  month  from  such  service,  Burpee 
as  required  by  cap.  49,  sec.  28,  Consol.  Stat.  Further  time  vvetmore 
was  not  granted  by  the  Judge  in  Equity  or  any  other  Judge, 
to  the  defendants,  to  put  in  a  plea,  answer  or  demurrer. 
Within  ten  days  after  a  demand  had  been  made,  demurrers 
were  filed  and  copies  thereof  served.  On  application  of  the 
plaintiff,  an  order  was  made  by  the  learned  Judge  in  Equity 
to  set  aside  and  have  them  taken  off  file,  on  the  ground 
that  they  had  been  filed  and  served  after  one  month  from 
the  time  of  service  of  bill  and  interrogatories  had  expired, 
without  having  first  obtained  a  Judge's  order.  In  making  this 
order,  the  Judge  followed,  as  he  says,  the  practice  of  the  High 
Court  of  Chancery  in  England,  as  it  existed  in  the  month  of 
March,  1839,  except  in  so  far  as  it  is  altered  by  any  Act  of 
Assembly  of  this  Province,  or  the  practice  of  Court.  Cap. 
49,  sec.  28,  Consol.  Stat,  enacta  that  a  demurrermust  be  filed 
within  one  month  from  the  service  of  bill  and  interrogatories, 
and  the  learned  Judge  holds  that  there  is  no  authority  to  file 
it  after  that,  unless  the  time  is  extended  by  the  order  of  the 
Oourt  or  a  Judge. 

Leaving  out  of  the  consideration  45  Vic.  cap.  8,  sec.  4,  I 
think  ^he  Judge  is  right.  That  section  enacts  "  that  no  notice 
for  a  motion  to  take  a  bill  pro  confesso,  or  to  dismiss  the  same, 
be  given  or  made  for  want  of  plea,  answer,  replication,  or  other 
pleading  in  any  case,  unless,  after  the  time  specified  for  delivery 
thereof,  a  demand  thereof  respectively  be  previously  made  in 
writing  at  least  ten  days,  on  the  solicitor  of  the  party  from 
whom  such  answer,  replication  or  other  pleading  (as  the  case 
may  be),  is  required." 

I  think  that  this  section,  in  the  words  ''  or  other  pleading 
(as  the  case  may  be),"  includes,  and  was  meant  to  include, 
a  demurrer ;  and  further,  that  it  alters  sec.  28,  cap.  49,  by  ex- 
tending the  time  for  filing  and  serving  a  demurrer,  to  ten  days 
after  a  demand  has  been  made  in  the  manner  prescribed  in  the 
section.  Where  a  party  has  failed  to  plead,  answer,  reply  or 
demur  in  Equity,  within  the  time  named  in  any  statute,  section 
four  provides  in  effect  that  no  adverse  motion  shall  be  made 
against  him,  unless  a  ten  days'  demand  has  been  previously 
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^^90.  made.  Before  45  Vic,  cap.  8,  was  passed,  an  order  could  not 
Burpee  be  made  to  take  a  bill  'pro  confeaao  without  the  production  of 
Wetmore.  *'^®  clerk's  certificate  that  no  plea,  answer  or  demurrer  had 
been  iiled.  Now,  before  this  can  be  done,  it  must  also  appear 
that  a  ten  days'  demand  in  writing  had  been  previously  made. 
Well  surely  that  must  mean  that  a  demurrer  may  be  filed  at 
any  time  within  the  ten  days  without  a  Judge's  order.  And 
if  it  can  be,  what  possible  difference  can  it  make  whether  the 
matter  comes  before  the  Court  on  a  motion  to  take  a  bill  pro 
confesso,  or  to  strike  a  demurrer  off  the  file.  Once  admit  that 
a  demurrer  may  be  properly  filed  without  a  judge's  order  after 
the  month  has  expired,  and  within  the  ten  days*  demand, 
then,  it  seems  to  me,  it  follows  that  no  judge  has  the  power  to 
strike  it  off,  on  the  ground  that  it  was  improperly  filed. 

In  so  far  as  he  refers  to  it,  the  Judge  in  Equity  puts  a  dif- 
ferent construction  on  section  4,  and  it  is  because  I  differ 
from  him  in  that  respect  that  I  think  this  appeal  must  be 
allowed. 

Sir  John  C.  Axlen,  C.  J.  This  was  an  appeal  from  the 
decision  of  the  Judge  in  Equity,  setting  aside  demurrers  filed 
by  the  appellants  in  this  case,  on  the  ground  that  they  had 
been  filed  more  than  thirty  days  after  service  of  a  copy  of  the 
plaintiffs'  bill  and  interrogatories,  without  leave  of  the  Court 

It  is  not  disputed  that  if  the  practice  had  continued  as  it 
was  under  the  28th  sec.  of  cap.  49  of  the  Consol.  Stat.,  the 
order  of  the  Judge  in  Equity  to  take  the  demurrers  off  file  was 
properly  made ;  but  it  was  contended  that  the  Act  45  Vic.,, 
cap.  8,  sec.  4,  had  altered  the  practice. 

That  section  enacts  "  that  no  notice  for  a  motion  to  take  a 
bill  pro  confeaso,  or  to  dismiss  the  same,  be  given  or  made  for 
want  of  plea,  answer,  replication  or  other  pleading,  in  any 
case,  unless,  after  the  time  specified  for  delivery  thereof,  a 
demand  thereof,  respectively,  be  previously  made  in  writing  at 
least  ten  days  on  the  solicitor  of  the  party  from  whom  such 
answer,  replication  or  other  pleading  (as  the  case  may  be)  is 
required." 

The  28th  section  of  the  Equity  Act  (Consol.  Stat.  cap.  49) 
enacts  that  if  the  defendant  in  a  suit  appears,  a  copy  of  tho 
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plaintiff 'a  bill  and  interrogatories  shall  be  served  on  his  soli-       J^^^ 
dtor ;  and  that  if  no  demurrer,  plea  or  answer  be  filed,  and  a     Bubpxb 
copy   thereof  served   on   the   plaintiff^s  solicitor  within  one   wbtmobb» 
month  from  such  service,  a  Judge  may,  at  any  monthly  sit- 
ting of  the  Court,  and  on  affidavit  of  the  facts,  and  on  pro- 
duction of  the  clerk's  certificate  of  the  filing  of  the  bill  and 
interrogatories,  and  that  no  plea,  answer  or  demurrer  has  been 
filed,  order  that  the  bill  be  taken  pro  confesao  against  the 
defendant ;  provided  that  it  is  made  to  appear  that  fourteen 
days  notice  of  the  motion  has  been  given  to  the  defendant 
Also,  that  the  Judge  may,  on  cause  shewn  by  affidavit,  grant 
further  time  to  the  defendant  to  put  in  a   plea,  answer  or 
demurrer. 

•  This  section  was  copied  substantially  from  the  7th  section 
of  the  Act  17  Vic.,  cap.  18,  relating  to  the  Administration  of. 
Justice  in  Equity,  which  was  in  force  when  the  case  of 
McCowrt  V.  McCarthy  was  decided,  and  which  was  also  an  ap- 
plication to  take  a  demurrer  off  file  because  it  had  been  filed 
after  the  time  allowed  by  the  Act. 

I  agree  with  the  decision  of  the  Judge  in  Equity  that  the 
4th  section  of  the  Act  45  Yic,  cap.  8,  does  not  profess  to  alter 
the  practice  with  reference  to  the  time  within  which  a  defend- 
ant has  a  right  to  file  a  demurrer ;  and  as  the  question  in  this 
ease  did  not  arise  either  on  an  application  to  take  the  plaintiff^s 
bill  pro  confe^Oy  or  to  dismiss  it,  it  does  not  come  within  the 
provisions  of  that  section.  It  is  only  by  implication  that  that 
section  can  be  held  to  alter  the  express  provision  of  the  28th 
section  of  cap.  49,  which  applies  to  the  time  of  filing  demurrers* 
and  to  the  adopted  practice  of  the  Court  of  Chancery  in  Eng- 
land ;  and  therefore  I  think  that  the  general  words  of  section 
4  of  the  Act  45  Vie.,  cap.  8,  should  not  be  construed  as  alter- 
ing the  established  practice  under  the  28th  section  of  cap.  49. 
The  general  rule  that  prior  statutes  are  held  to  be  repealed  by 
implication  by  subsequent  statutes  if  they  differ,  does  not  apply 
where  the  prior  statute  is  a  special  one,  unless  there  are  special 
words  to  indicate  that  such  was  the  intention,  or  unless  such 
an  intention  appears  by  necessary  implication.  Thorpe  v. 
Adams  (1) ;  Reg.  v.  Champneys  (2).    I  think  it  cannot  be  said  in 

(1)  L.  B.  e  G.  f  .  12S.  (2)  L.  IL  6.  C.  P.  884. 
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1890.       this  case,  either  that  there  are  any  special  words  in  the  Act  45 

Burpee     Vic.  cap.  8,  showing  an  intention  to  alter  the  practice  relating 

Wetmoeb.   ^  *^®  filing  of  demurrers,  or  that  it  is  shown  by  necessary  im- 

plication  that  such  was  the  intention.    On  the  contraiy,  the 

— ^  express  words  of  section  4  limit  its  application  to  motions  to 
take  bills  pro  confeaao  or  to  dismiss  them.  Full  effect  can 
therefore  be  given  to  the  words  of  sec.  4  without  in  any  way 
conflicting  with  the  construction  put  by  the  Judge  in  Equity 
on  sec  28  of  cap.  49,  so  far  as  it  related  to  the  question  then 
before  him. 

Fraser,  J.,  agreed  with  the  majority  of  the  Court 

Wetmore,  J.,  not  having  heard  the  argument,  took  no  part 

Appeal  allowed  wUh  coste. 
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PALMER,  Appellant,  and  THE  OCEAN  MARINE  INSUR-       1890. 
ANCE  CO.,  Respondents.  Mays. 

JnsuranGS  —  Foreign  corporation  —  Agent  —  Power  to  caned  policies 
—  Action  on  promissory  note  given  to  foreign  corporation  —  Proof 
of  foreign  corporation  —  ConsoL  Stat.,  c.  jt6,  sec.  12. 

Evidence  that  the  agent  of  a  foreign  insurance  company  received  applications 
for  inanranoe  and  forwarded  them  to  the  company ;  collected  the  premiums ; 
received  and  delivered  the  policies,  and  settlea  and  paid  the  losses,  does  not 
authorize  him  to  cancel  policies  issued  by  the  company. 

Evidence  that  a  foreign  corporation  was  empowered  to  transact  marine  insur- 
ance, with  the  other  powers  incident  to  corporations,  is  sufficient  to  authorize 
them  to  sue  on  a  promissory  note  given  them  for  the  premium  on  an  insur- 
ance policy. 

The  State  of  Maine  is  a  foreign  state  ;  and  an  j^ct  of  the  Legislatnre  of  that 
State  may,  under  the  Uonsol.  Stat.,  c.  46,  ^ec.  12,  be  proved  in  this  Province 
by  a  copy  thereof,  certified  by  the  Secretary  of  the  State,  and  under  the 
seal  thereof. 

This  was  an  appeal  from  the  Saint  John  County  Court. 

The  grounds  of  appeal  and  the  argument  of  the  counsel  are 
sufficiently  referred  to  in  the  judgments,  and  need  not  be  given 
here. 

October  17, 19, 1889.  E.  McLeod,  Q.  (7.,  argued  in  support 
of  the  appeal,  and 

Sedy,  contra. 

CW.  adv.  wZt 

The  following  judgments  were  now  delivered : 

Tuck,  J.  This  is  an  appeal  from  the  Saint  John  County 
Court,  where  the  learned  Judge  of  that  Court  ordered  a  verdict 
for  the  plaintifl^  (the  respondents),  for  one  hundred  and  two 
dollars  and  sixty  cents. 

The  action  is  on  a  promissory  note  given  for  a  premium  of 
insurance. 

In  1884,  the  defendant,  Charles  A.  Palmer,  was  the  owner  of 
38 shares  of  the  barque  ''Orinoco,"  and  Messrs.  Whittaker  Bros, 
were  insurance  agents  doing  business  in  Saint  John,  and  acted 
as  brokers  or  agents  of  the  plaintiff  company,  as  well  as  other 


Digitized  by  VjOOQ IC 


502  NEW  BRUNSWICK  REPORTS.  [VOL. 

1890.       companies.     On  the  Slat  of  May,  1884,  the  defendant  applied 

Palmsb     to  Whittaker  Bros,  for  $3,500  insurance  on  the  "Orinoco,**  that 

The  Ocean  ^^  Sl»500  with  plaintiffs,  and  $2,000  with  the  Phoenix  Insurance 

Mabine  In-  Company.     In  the  application  for  insurance,  the  vessel  was 

«URA»CE    Co.  ^^j^^^  ^^  $lQflOO. 

'^^^'  The  plaintiff  company  was  incorporated  by  the  laws  of  the 

State  of  Maine,  one  of  the  United  States  of  America. 

From  the  defendant's  evidence,  the  policy  of  insurance  was 
to  attach  from  the  time  the  vessel  sailed,  which  proved  to  be 
the  1 4th  day  of  June,  and  when  the  defendant  heard  of  the 
sailing  he  informed  Whittaker  Bros.  Some  time  between  the 
first  and  eighth  of  August,  1884,  and  after  he  had  told  Whit- 
taker Bros,  that  the  vessel  had  sailed,  the  defendant  sigpied 
the  note  in  suit.  Before  and  after  the  note  had  been  giv^en,  the 
defendant  had  a  conversation  with  Whittaker  Bros,  about  the 
valuation  of  the  vessel,  and  asked  to  have  it  altered  on  both 
policies  to  $12,000.  They  made  the  required  alteration  in  the 
Phoenix  policy,  and  said  that  they  would  send  the  other 
forward  and  have  it  altered.  The  note  was  then  left  with 
them.  Having  received  a  note  from  Whittaker  Bros,  about 
the  18th  day  of  August,  1884,  he  went  to  their  office  and  was 
informed  by  them  that  the  plaintiffs  declined  to  decrease  the 
valuation ;  and  in  answer  to  defendant's  question,  *'  What  they 
would  do  then  ? "  Whittaker  said,  "  They,  or  he,  (I  cannot  say 
which)  will  cancel."  Defendant  replied  "  All  right,"  that  he 
would  pay  the  premium  to  the  time  the  vessel  sailed  firom  New- 
port. Up  to  this  time  defendant  had  not  had  the  policy  in  his 
possession,  but  had  seen  it.     He  never  received  it. 

Defendant  then  went  to  Byron  Taylor,  and  effected  an  in- 
surance with  him  for  $1,500,  at  a  valuation  of  $12,000. 

Objection  was  taken  to  the  reception  of  a  certified  copy  of 
the  Act  of  the  State  of  Maine  incorporating  the  company, 
passed  in  March,  1832,  certified  by  the  Secretary  of  State  of 
Maine,  and  under  the  seal  of  that  State.  The  same  objection  was 
taken  to  the  reception  of  a  statute  passed  iu  1852,  containing 
the  first  Act,  and  also  of  a  further  statute  passed  in  1870, 
making  the  first  Act  perpetual,  both  certified  the  same  as  the 
first  one.  The  objection  taken  at  the  trial  was  that  the  Ck)urt 
would  not  recognize  the  State  of  Maine  as  a  foreign  state. 
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within  the  meaning  of  section  12,  cap.  46  Consol.  Stat,  which       ^800- 
applies  only  to  the  United  States  generally.     This  objection     Palmer 
was  not  pressed  at  the  argument.    It  was  simply  stated.    I  j^^^  ocean 
think  this  evidence  was  properly  received.  Marine  In- 

AU  the  other  objections  are  taken  under  the  head  of  mis-       

direction.  It  is  contended  first,  that  it  does  not  sufficiently  '^^^' 
appear  that  the  plaintiffs  were  incorporated  to  do  marine 
insurance  business,  or  to  make  a  contract  like  this  one.  The 
allegation  in  the  declaration  is  that  the  company  is  a  foreign 
corporation,  incorporated  by  the  laws  of  the  State  of  Maine, 
one  of  the  United  States  of  America,  with  power  to  sue  and 
be  sued.  It  is  claimed  that  the  declaration  should  have  gone 
further,  and  that  the  purpose  for  which  the  company  was 
formed  should  have  been  stated.  I  think  that  it  is  sufficient 
to  state  that  the  corporation  is  a  foreign  one  with  power  to 
sue  and  be  sued.  It  is  necessary  then  (the  foreign  corporation 
having  the  right  to  enforce  a  contract  in  the  Courts  of  this 
country),  to  prove  that  they  are  incorporated  in  the  foreign 
country.  That  was  done  in  this  case  by  putting  in  evidence 
a  certified  copy  of  their  Act  of  incoiporation,  by  which  it 
appeared  that  they  were  empowered  to  do  a  marine  insurance 
business,  together  with  the  other  powers  usually  incident  to  a 
-corporation.  The  evidence  shewed  that  they  were  an  auth- 
orized company  to  do  this  business  in  their  own  country.  The 
purpose  of  the  company  forms  a  part  of  a  pi^cedent  given  in 
Bullen  &  Leake,  24,  but  I  can  find  no  case,  whereit  is  held  that 
this  is  easential  to  the  validity  of  a  declaration.  That  is 
rather  a  matter  of  proof. 

Another  objection  was  taken  at  the  argument,  that  the 
plaintiffs  should  have  shewn  that  they  had  obtained  a  license 
from  the  Minister  of  Finance,  to  carry  on  business  in  Canada. 
This  point  was  not  argued  in  the  Court  below,  nor  is  it  specially 
{[iven  in  the  grounds  of  appeal.  But  even  if  it  was,  I  think 
it  would  not  be  tenable.  In  the  statutes  of  Canada,  38th  Vic. 
€ap.  20,  sec.  3,  companies  transacting  in  Canada  ocean  marine 
insurance  exclusively,  are  excepted  from  the  operation  of  the 
Act,  and  are  not  required  to  obtain  licenses.  This  Act  refers 
only  to  fire  and  inland  marine  insurance,  and  it  does  not  appear 
that  the  plaintiffs  transacted  any  such  business. 
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1890.  It  is  argued  that  the  certificate  put  in  evidence  does  not 

Palmer  prove  that  the  company  had  power  to  make  a  contract  like 
The  Ocean  ^^^^  ^^^  >  ^^^^  several  Acts  relating  to  the  plaintiff  company 
Marine  In-  were  not  put  in  evidence,  and  that  those  may  shew  that  the 

'company  is  restricted  to  doing  business  in  marine  only.    I 

Tock^j  think  that  where  a  company  has  been  duly  incorporated,  as 
this  one  has  been,  with  the  usual  powers  incident  to  such  a 
corporation,  it  was  not  necessary  to  adduce  evidence  that  the 
plaintiffs  had  the  power  to  make  this  contract.  It  will  be 
presumed  that  this  power  is  given  by  the  Act  of  incorporation. 
But  apart  from  this  consideration,  the  admission  of  the  defen- 
dant himself  by  signing  the  promissory  note,  is  proof,  without 
the  production  of  other  evidence,  that  the  corporation  had 
power  to  make  the  contract.  Then  if  there  was  any  other  Act 
of  the  legislature  of  the  State  of  Alaine,  which  restricted  the 
power  of  this  company  to  do  business,  it  was  incumbent  on  the 
defendant  to  have  produced  the  Act. 

I  come  now  to  the  objections  on  the  merits :  and  first  as  to 
whether  or  not  the  policy  attached.  The  evidence  is,  that  the 
defendant  applied  for  the  policy  on  the  30th  day  of  May,  1884 ; 
that  he  did  not  know  at  that  time  when  the  vessel  would  sail, 
but  he  was  to  be  insured  from  the  time  the  vessel  should  sail. 
The  vessel  sailed  on  the  14th  day  of  June,  but  Palmer  did  not 
hear  that  it  had  sailed  until  the  7th  or  8th  of  August  follow- 
ing. Before  this  time,  and  after  application  had  been  made 
for  insurance,  the  defendant  had  complained  that  the  valuation 
was  too  high,  and  asked  to  have  it  reduced  to  twelve  thousand 
dollars.  When  Palmer  heard  the  vessel  had  sailed,  he  gave  the 
note  in  suit  to  Whittaker  Bros.,  the  insurance  brokers,  and  at 
the  same  time  told  them  he  wanted  the  valuation  reduced  to 
$12,000,  and  they  promised  to  send  the  policy  forward  to  have 
it  altered.  I  have  no  doubt  that  when  the  defendant  left  the 
office  of  Whittaker  Bros.,  on  the  7th  or  8th  of  August,  or  what- 
ever other  day  it  was  after  having  given  his  note,  his  thirty-eight 
shares  of  the  "  Orinoco  "  were  insured  from  the  preceding  14th 
day  of  June,  and  had  a  loss  occurred  he  would  have  been  en- 
titled to  have  been  indemnified  by  this  company.  His  contract 
with  the  company  was  concluded  when  he  gave  the  note,  and 
the  valuation  was  allowed  to  remain  as  it  had  been. 
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The  only  point  left  is  that  of  cancellation.  What  evidence  is       ^890. 
there  of  it  ?    Only  this,  that  on  the  18th  day  of  August  the     Palmeb 
defendant,  having  received  a  note  from  Whittaker  Bros.,  went  t^^^  Ocean 
to  their  oflBce  and  was  told  by  them  that  the  plaintiffs  declined  Makinb  In- 

SURANCE    OOk 

to  decrease  the  valuation ;  that  the  defendant  asked  what  they       

would  do  then,  and  Whittaker  said  "  They,  or  he,  (defendant  ''^l^''- 
cannot  say  which)  will  cancel/'  Defendant  then  said  '^All  right," 
and  that  he  would  pay  the  premium  till  the  time  the  vessel 
sailed  from  Newport.  It  is  argued  that  the  questions  of  Whit- 
taker's  agency  and  the  cancellation  of  the  policy  should  have 
been  left  to  the  jury.  I  think  there  is  no  evidence  of  either, 
which  the  Judge  of  the  County  Court  should  have  submitted. 
The  evidence  is  clear  enough  that  Whittaker  Bros,  acted  only 
as  brokers  for  the  plaintifis.  They  had  no  power  to  issue  poli- 
cies, nor  to  alter  the  valuation  in  a  policy ;  much  less  had  they 
the  right  to  cancel  a  policy  after  it  had  been  entered  into. 
Their  duty  was  to  receive  applications  for  policies,  accept  pay- 
ment of  premiums  of  insurance,  and  countersign  policies  when 
issued. 

The  mere  fact  that  Whittakers  paid  defendant  a  total  loss 
on  account  of  the  plaintiffs,  took  risks  on  their  account,  sent 
policies  to  the  assured,  paid  losses  when  they  occurred,  and 
had  a  sign  over  their  doors,  on  which  were  written  the  words, 
"  Ocean  Insurance  Company,  Portland,  Maine,"  is  no  evidence 
that  they  were  clothed  with  the  same  power  as  the  head  office. 
If  the  Whittakers  possessed  such  power,  this  fact  should  have 
been  shown  by  the  defendant.  But  they  never  claimed  to 
have  it.  In  this  very  case  they  had  to  send  to  the  head  office 
for  the  policy,  and  to  i*eturn  it  there  to  have  the  valuation 
reduced.  Just  what  their  powers  were  as  agents  of  this  com- 
pany, could  have  been  readily  shown  by  calling  them  as  wit- 
nesses ;  and  as  this  was  part  of  the  defendant's  case,  it  was  his 
duty  to  have  produced  this  testimony.  But  neither  of  the 
Whittakers  was  called.  Byron  G.  Taylor,  another  insurance 
broker,  however,  did  give  evidence  on  behalf  of  the  defendant. 
It  was  through  him  that  the  defendant,  on  the  22nd  day  of 
August,  1884,  effected  an  insurance  with  the  India  Insurance 
Company  on  the  bark  "  Orinoco,"  in  place  of  that,  as  he  says, 
in  the  plaintiff  company.      Mr.  Taylor  says  that  he  repre- 
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18^-       sents  the  Ocean  Insurance  Company  at  Saint  John  now,  and 

Palmer     that  he  is  their  sole  broker  in  the  Maritime  Provinces.     On 

The  Ocean  cross-examination,  he  says  that  he  merely  receives  the  appli- 

Marine  In-  cations,  and  the  company  issues  the  policies.     In  answer  to 

"  the  question,  "  Have  you  any  power  to  alter  or  cancel  any 

^^'^-  policy  without  authority  from  the  head  office  ? "  he  says :  "  I 
am  simply  the  broker,  not  the  agent,  of  the  jplaintiffs."  He 
says  also  that  he  has  **  no  authority  to  cancel  or  alter  any 
policy  without  special  instructions  from  the  company  as  to 
that  particular  policy.''  Had  either  of  the  Whittakers  been 
called,  he  would  probably  have  given  like  testimony.  I  think, 
then,  the  evidence  shows  that  the  Whittakers  were  merely 
brokers  without  any  special  powers.  Mr.  Palmer's  evidence  is, 
that  Whittaker  said,  "  They — or  he — will  cancel,"  but  he  cannot 
tell  which  was  said.  If  it  was  the  plaintiffs  who  were  to 
cancel,  it  is  clear  they  never  did  so ;  and  if  it  was  the 
broker,  then  they  had  no  power.  In  Xenoa  v.  Wickham  (1), 
which  was  an  action  on  a  policy  of  insurance.  Lord  Cran- 
worth  says :  **  It  is  no  part  of  the  ordinary  duty  or  power 
of  a  broker  to  cancel  agreements  once  validly  and  com- 
pletely entered  into."  In  Linford  v.  The  Provincial  Horae 
and  CaMle  Insurance  Company  (2),  the  Master  of  the  Rolls 
says  "  that  Webb,  the  agent  of  the  Company,  was  competent 
to  do  all  acts  within  the  scope  of  the  ordinaty  duty  of  an 
agent  of  an  Insurance  Company ;  but  that  it  was  not  the  ordi- 
nary duty  of  such  an  agent  to  grant,  or  contract  to  grant, 
policies  of  assurance,  and  that  no  special  authority  had  been 
proved."  Here  no  special  authority  on  the  part  of  Whittaker 
Bros,  to  cancel  has  been  proved ;  and  whatever  evidence  has 
been  given  disproves  such  authority.  The  same  doctrine  is 
laid  down  in  Story  on  Agency ;  and  Tate  v.  Citizens*  Mutual 
Fvre  Insurance  Company  (3),  is  to  the  same  effect. 

For  these  reasons,  in  my  opinion,  this  appeal  must  be  dis- 
missed with  costs. 

Sir  John  C.  Allen,  C.  J.  The  principal  question  in  this 
case  is,  whether  a  policy  of  insurance  which  had  been  entered 
into  between  the  appellant  (defendant  below)  and  the  respon- 

(1)  L.  R.  8  H.  L  296.  (2)  U  Beav.  29L  (8)  18  Gn^  79. 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS.  607 

dents  (plaintiffs  below),  had  been  cancelled.    The  other  objee-       ^^^« 
tions  taken  at  the  trial  were  not  much  relied  on  at  the  argu-     Palubr 
ment.  The  Ockax 

The   respondents   are   a   foreign    company   doing   marine  Mabinb  Jx- 

insurance  business  in  this  Province — their  agents  here  being       

Messrs.  Whittaker  Brothers,  insurance  brokers.    They  were    ^^^'• 
also  the  agents  of  The  Phoenix  Insurance  Company — another 
foreign  corporation. 

[His  Honor  here  stated  the  facts,  as  above.] 

The  only  evidence  of  the  nature  of  Whittakers*  authority 
as  agent  of  the  plaintiffs  was,  that  in  1883  Whittakers  took  a 
risk  for  the  plaintiffs  and  sent  the  policy  to  the  defendant,  and 
a  loss  having  occurred,Whittakers  paid  it.  That  all  the  defend- 
ant's transactions  with  the  plaintiffs  were  done  through  Whit- 
takers ;  that  he  had  effected  insurances  with  the  plaintiff  for 
•other  people  in  that  way;  that  he  had  arranged  settlement  of 
losses  with  them  as  agents  for  the  plaintiffs,  which  were  car- 
ried out ;  and  that  he  would  make  applications  for  insurance,  pay 
premiums  and  settle  losses  with  Whittakers. 

I  think  the  defendant  failed  to  shew  any  authority  in  Whit- 
takers to  cancel  the  policy.  They  would  not  take  the  responsi- 
bility of  altering  the  valuation,  but  told  the  defendant  they 
-would  send  it  to  the  head  office.  What  they  said  about  cancel- 
ling the  policy  amounts  to  nothing,  unless  they  had  a  general 
.authority  to  act  for  the  plaintiffs,  which  was  not  shewn. 
Story  on  Agency,  sec.  126:  An  agent  of  an  insurance  com- 
pany to  receive  applications  for  insurance  and  premiums,  and 
to  transmit  policies,  has  no  authority  to  waive  notice  of  assign- 
ment of  a  policy.  Tate  v.  Citizens'  Mutual  Fire  Insurance 
Company  (1).  If  they  said  that  they  would  cancel  it,  there 
is  no  evidence  that  they  had  any  authority  to  do  so ;  and  if  they 
said  that  the  company  would  cancel  it,  it  amounts  to  nothing 
more  than  their  opinion  that  the  plaintiffs  would  do  so.  Angel 
&  Ames  on  Corporations  (10th  ed.),  sec.  309. 

In  XenoB  v.  Wickham  (2),  it  was  held  that  it  was  no  part 
•of  the  ordinary  duty  or  power  of  a  broker  to  cancel  agree- 
ments once  validly  and  completely  entered  into. 

I  think  there  was  a  valid  contract  of  insurance  entered  into 

(1)  18  Gray  70.  (2)  L.  R.  2  H.  K  296. 
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^^^-       in  this  case,  when  the  company,  upon  information  that  the 

Palmer     vessel  had  sailed,  issued   the  policy,  though   it  remained  in 

The  Ocean  Whittakers'  possession.    What  took  place  when  the  defendant 

Makinb  In-  applied  to  Whittakers  to  reduce  the  valuation  on  the  policy, 

'  and  when  the  company  refused  to  do  so,  which  was  communi- 

Au«n^.  J.  ^^d  ^  ^hg  defendant,  shows  that  both  parties  treated  it  as 
a  binding  contract  at  that  time.  If  that  is  the  case,  what  evi- 
dence is  there  to  shew  that  Whittakers  had  any  authority  to 
put  an  end  to  it  ? 

The  evidence  of  what  their  powers  were,  is  by  no  means  clear. 
There  is  nothing  to  shew  that  they  could  bind  the  company  to 
issue  a  policy,  or  that  they  could  do  more  than  receive  applica- 
tions for  insurance,  which  would  be  subject  to  the  approval  of 
the  company;  as  Taylor,  another  insurance  agent  in  St  John,  a 
witness  called  by  the  defendant,  said  he  did. 

In  Linford  v.  The  ProvinGial  Horse  amd  Cattle  Innurance 
Co.  (1),  it  was  held  that  the  agent  of  an  insurance  company, 
conducting  their  insurance  at  a  branch  office,  had  no  authority 
by  the  mere  fact  of  such  agency,  to  enter  into  a  contract  to 
grant  a  policy  of  insurance  without  the  sanction  and  approba- 
tion of  the  company. 

The  defendant  knew  that  Whittakers  had  no  authority  to 
issue  policies  or  to  alter  them ;  how  then  can  it  be  successfully 
contended,  without  any  evidence  of  the  extent  of  their  authority, 
that  they  had  power  to  cancel  a  policy  ? 

It  was  contended  that  the  defendant  had  altered  his  position 
by  effecting  another  insurance  on  the  vessel,  in  consequence  of 
Whittakers'  statement  that  the  policy  would  be  cancelled ;  and 
therefore  the  company  was  estopped  from  saying  that  the  policy 
was  not  cancelled.  But  this  depends  upon  the  question 
whether  Whittakers  had  power  to  cancel  it.  Their  saying  that 
it  would  be  cancelled  is  not  sufficient 

Another  argument  was,  that  the  company  kept  the  policy^ 
But  they  also  kept  the  defendant's  note ;  and  it  seems  rather 
improbable  that  he  should  have  left  the  note  with  the  company 
if  the  contract  was  at  an  end. 

As  to  the  objection  that  the  incorporation  of  the  plainti£& 
was  not  proved — that  it  should  have  been  certified  under  the 

a)  10  Jar.  N.  &  1066;  84  Beav.  89L 
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seal  of  the  United  States — I  think  there  is  nothing  in  that       ^8^- 
objection.    The  Att  (Consol.  Stat  cap.  46,  sec.  12)  requires  that     Palmer 
the  document  sought  to  be  proved  should  purport  to  be  sealed  rj.,jg  Oceav 
with  the  seal  of  the  foreign  State  to  which  the  original  docu-  Marinb  In- 
ment  belongs.     The  State  of  Maine  clearly  is  a  Foreign  State.       .,..• 

The  objection  that  the  company  could  not  sue  on  the  note  ^"''^'  ^' 
was  not  much  pressed.  I  cannot  see  any  objection  to  it,  there 
being  nothing  opposed  to  it  in  the  Act  of  incorporation.  See 
Angel  &  Ames  on  Corp.  (  10th  ed.),  sec.  266.  The  note  was 
only  the  evidence  of  a  debt  due  from  the  defendant  to  the 
plaintiffs. 

The  remaining  objection  was,  that  the  question  whether 
Whittakers  had  authority  to  cancel  the  policy  should  have  been 
left  to  the  jury.  I  think  there  was  an  entire  absence  of  any 
evidence  on  that  point  to  leave  to  the  jury. 

I  think  the  appeal  should  be  dismissed. 

Wetmore  and  King,  JJ.,  concurred. 
Palmer  and  Eraser,  JJ.,  took  no  part. 

Appeal  dismissed  with  costs. 
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OXEARY  V,  THE  PELICAN  INSURANCE  COMPANY. 

Marine  InsvArance — Policy — Prohibitory  clause —  Waiver — Sale  of 
vessel  by  master — Stringent  necessity — Constructive  total  loss — 
Notice  of  abandonmerU — Acceptance  of — Breach  of  Warranty  — 
Restoration  of  ship — Admiralty  charts — Names  and  location  of 
places — Judicial  notice  of — Nevo  trial — Discovery  of  new  evidence, 

A  condition  of  a  policy  of  marine  insarance, — after  prohibiting  the  yeasel  from 
carrying  in  bnlk,  except  under  certain  Bpecified  restrictions-— declared  as  fol- 
lows : — ''Prohibited  from  loading  lime,  from  the  river  and  gulf  of  St^  Law- 
rence (defining  the  bounds  of  the  gulf,  seaward),  Northumberland  Straits 
and  Cape  Breton,  between  October  31st  and  April  25th ;  permitted  however 
to  use  gulf  ports  in  Nova  Scotia  proper,  up  to  November  15th,  and  the  porta 
of  Sydney,  C.  B.,  and  Piotou,  N.  S.,  until  November  25th  and  March  Slst ; 
from  Newfoundland  between  November  25th  and  March  31st :  from  porta  in 
Greenland  or  Iceland  or  being  engaged  in  sealing ;  from  the  coast  of  Labra- 
dor, between  Septembw  15th  and  May  15th :" 

HM — that  the  prohibition  was  not  limited  to  the  loading  of  lime  at  the  porta 
mentioned  within  the  specified  dates,  but  ap|>lied  to  the  use  of  the  pro- 
hibited waters,  for  any  purpose  during  those  periods. 

The  master  of  a  vessel  has  no  power  to  sell  her  so  as  to  affect  the  insurers,  ex- 
cept under  circumstances  of  stringent  necessity. 

In  order  to  convert  that  which  was  a  constructive  total  loss  at  the  time  notice 
of  abandonment  was  given,  into  a  partial  loss,  the  ship  must  either  have  been 
restored  to  the  owner  before  the  commencement  of  the  action,  or  be  in  a 
position  to  be  restored.     (Per  King  and  Tuck,  JJ.) 

Acceptance  of  notice  of  abandonment  must  be  by  some  unequivocal  act.  Re- 
ceipt of  notice  of  abandonment,  by  the  agent  of  an  insurance  oompany,  and 
his  statement  that  he  would  forward  it  to  his  principal,  and  his  belief  thai 
the  Ices  would  be  paid,  does  not  amount  to  acceptance  of  abandonment. 

The  Court  will  take  judicial  notice  of  the  geographical  position  and  names  of 
places  laid  down  in  Admiralty  Charts. 

Where  a  policy  of  insurance  required  that  an  action  against  the  underwriters 
should  oe  brought  within  a  year  aftor  the  loss  claimed  for,  and  a  writ  waa 
issued  within  the  time,  but  the  copy  having  been  served  on  the  wrong 
person,  it  was  returned  by  the  officer  to  the  attorney  who  issued  it,  and  he 
sent  another  copy,  which  was  properly  served — though  after  the  year  : 

Held —  Per  Tuck,  J.,  that  the  suit  was  commenced  when  the  writ  was  firrt 
sent  to  the  sheriff  to  be  served. 

Plaintiff  obtained  a  verdict  in  an  action  against  an  insurance  o(»n^any,  leave- 
havinff  been  reserved  to  defendant  to  move  to  enter  a  non-suit,  on  the 
ground  that  there  had  been  a  breach  of  warranty  by  the  plaintiff.  On  hear- 
ing the  motion  for  that  purpose,  the  defendant's  counsel  stated  th^  existence 
of  a  letter  in  the  plaintiff^s  possession,  which  the  Court  thought  mi^t 
operate  as  a  waiver  of  the  breach  of  warranty !  relied  on  as  a  ground  of 
non-suit ;  and  he  also  admitted  that  the  ^aintiff 's  oounael  was  not  aware  of 
the  existence  of  the  letter,  at  the  trial.  The  Clionrt  (Palmer,  J.,  dissenting), 
granted  a  new  trial  on  payment  of  costs. 

This  was  an  action  on  a  policy  of  insurance  upon  the  barque 
"  C.  S.  Pamell,"  tried  before  His  Honor  Mr.  Justice  Tuck,  at 
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the  Kent  Circuit  in  September,  1888.    A  verdict  was  found  for       ^889. 
the  plaintiff,  with  leave  reserved  to  the  defendants  to  move  for    O'Lkary 

a  nonsuit.  Xhb  Pmcan 

Insitrancr 
June  18, 1889.     (7.  A.  Paliner  moved  for  a  nonsuit  pursuant        ^• 
to  leave  reserved,  or,  failing  that,  for  a  new  trial  or  a  reduction 
of  the  verdict. 

Barker,  Q.  (7.,  contra. 

The  material  facts  as  they  appeared  at  the  trial,  and  the 
arguments  of  the  counsel,  are  sufficiently  referred  to  in  the 
judgments  and  need  not  be  given  here. 

(7ur.  adv,  vult 
The  following  judgments  were  now  delivered : 

Tuck,  J.  This  action  is  brought  on  a  policy  of  marine 
insurance,  whereby  the  defendants,  through  their  agents,  Messrs. 
Knowlton  Bros.,  at  Saint  John,  caused  the  plaintiff  to  be 
insured  two  thousand  dollars  on  the  bark  "  C.  S.  Pamell,"  for 
twelve  months  from  the  first  day  of  September,  1886.  In 
November,  1886,  this  vessel  was  at  Kingston,  Kent  County, 
loading  with  deals  for  Liverpool.  Richibucto,  in  the  County 
of  Kent,  is  what  is  called  a  "  bar  harbor,"  so  that  when  a  vessel 
is  loaded  down  to  fourteen  or  fifteen  feet  inside  the  bar,  any 
additional  loading  must  be  done  outside  the  bar.  As  the  ''  C. 
S.  Famell  "  had  a  draft  of  at  least  seventeen  feet  when  loaded, 
her  loading  had  to  be  completed  outside  the  bar.  This  is 
described  by  the  plaintiff  as  being  an  exposed  place,  in  the 
Straits  of  Northumberland,  going  towards  the  Miramichi. 
There  is  a  sand  bar,  the  sand  on  which  varies  some  years  in 
depth,  according  to  the  storms.  It  is  very  dangerous.  It  has 
a  short  turn  going  out,  bo  that  you  have  to  go  nearly  around 
the  compass  to  get  out.  This  is  a  very  dangerous  place ;  is 
exposed  to  southern,  north-east  and  easterly  storms,  and  there 
have  been  several  wrecks  there.  The  vessel,  being  partially 
loaded,  in  going  outside  to  finish  loading,  got  on  the  south  side  of 
the  bank,  on  the  ninth  day  of  November,  1886,  and  came  off 
on  the  tenth  November.     She  could  not  get  over  the  bar  that 
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^^^' night,  and  was  driven  up  on  the  beach  by  a  severe  easterly 


O'LsABY  storm.  The  vessel  is  described  as  being  stem  on  to  the  beach; 
The  Pelican  there  were  over  ten  feet  of  sand  at  her  stem  at  low  water ; 
^^^^^'  there  is  a  rise  and  fall  of  the  tide  at  that  place  of  only  four 
— 1  feet ;  at  low  water  one  could  go  to  her  in  his  boots,  without 
'^^^'  wetting  his  feet ;  and  at  high  water  there  were  about  eight 
feet  of  water  at  the  bow.  The  tide  ebbed  and  flowed  right 
through  the  vessel.  She  had  a  hole  in  her,  and  was  full  of 
water ;  her  decks  were  started,  and  she  was  hogged.  A  survey- 
was  called,  and  the  vessel  was  condemned  and  sold.  On  the 
15th  or  16th  November,  1886,  Mr.  Joseph  Sullivan  was  sent 
to  Richibucto  from  Saint  John  to  look  after  the  interests  of 
the  Pelican  Insurance  Company,  and  took  with  him  a  letter 
from  Knowlton  to  the  plaintiff.  In  giving  evidence,  Sullivan 
says  that  his  opinion  agreed  with  the  recommendation  of  the 
surveyors  that  the  vessel  should  be  sold.  He  says  also  that 
he  could  not  see  any  way,  at  that  time  of  year,  to  get  the 
vessel  ofT  without  costing  the  owners  more  than  she  was 
actually  worth.  In  fact,  it  was  not  practicable  at  all.  Geoi^ 
Mclnemey,  a  barrister-at-law,  in  his  evidence,  says  that  he 
knows  the  locality  well;  that  he  remembers  one  fall  when 
eight  wrecked  vessels  were  lying  there,  and  during  the  last 
twenty  years  he  knew  of  from  twenty  to  thirty  vessels  being 
wrecked  there.  At  one  time  an  iron  ship  went  on  about  mid- 
summer, and  the  next  year  she  was  completely  out  of  sight  in 
the  sand ;  there  are  lots  of  the  bones  of  vessels  lying  there. 
One  can  see  their  sides  sticking  up  in  the  sand,  but  generally 
they  have  gone  out  of  sight  and  to  pieces.  One  vessel,  within 
ten  yards  of  the  "C.S.  Pamell,"  was  imbedded  to  her  beams  in  the 
sand.  The  sand  there  is  a  shifting  sand ;  shifts  on  the  bar,  so 
that  it  would  be  at  one  course  at  one  time,  and  another  course 
at  another  time  of  the  year.  The  sand  drifts  just  like  snow, 
and  shifts  along  the  beach,  so  that  it  is  almost  impossible  to 
stand  in  consequence  of  the  drift  of  the  sand. 

A  notice  of  abandonment  of  the  vessel  was  received  from  the 
plaintiff  by  Knowlton  Bros.  Proofs  of  loss  were  also  sent  to 
Knowlton  Bros. 

The  vessel  was  sold  on  the  twenty-third  day  of  November, 
to  Edward  Lantalum,  for  two  hundred  and  fifty  dollars. 
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In  the  following  spring  the  "  C.  S.  Parnell "  was  got  off,  taken       ^889. 

to  Pictou  and  repaired  ;  and  was  running  at  the  time  the  action    0'L£arv 
was  brought,  and  in  the  summer  of  1888.  T^g  Pelicak 

Some  time  in  November,  and  after  the  sale,  Knowlton  told  Insurance 

witness,  that  he  had  received  proofs  of  loss  and  recommended       1 

payment.  In  January,  1888,  the  plaintiff  asked  Knowlton  if  tuo^»j' 
he  had  forwarded  the  papers,  who  told  him  then  for  the  first 
time,  that  he  was  not  acting  for  the  company,  but  Whittaker 
Bros.  were.  Plaintiff  then  went  to  Whittaker  Bros.,  who  told 
him  that  they  had  sent  the  papers  off,  and  recommended  pay- 
ment. 

At  the  trial,  the  jury  in  answer  to  questions  put  by  the 
Court,  said :  First,  that  under  the  circumstances  of  the  case, 
According  to  the  evidence,  the  master  of  the  "  C.  S.  Parnell," 
acted  as  a  prudent  man,  in  the  exercise  of  a  sound  judg- 
ment, when  he  sold  the  vessel  in  November,  1886.  Second, 
that  the  defendants,  through  their  agent,  Knowlton  or  Whit- 
taker, accepted  the  abandonment  of  which  they  had  notice. 
And  third,  that  the  necessity  for  the  sale  was  concurred  in  by 
Sullivan. 

A  motion  is  now  made  for  a  nonsuit,  pursuant  to  leave 
reserved;  or  for  a  new  trial;  or  to  reduce  the  verdict  to  nominal 
damages. 

In  the  policy,  there  is  this  clause :  "  Prohibited  from  loading 
lime,  from  the  river  and  Gulf  of  St.  Lawrence  (a  line  drawn 
from  Cape  Ray  to  Cape  North  and  across  the  Gut  of  Canso,  at 
the  northern  entrance  thereof,  being  considered  the  bounds  of 
the  Gulf  of  St.  Lawrence,  seaward),  Northumberland  Straits 
and  Cape  Breton,  between  October  thirty-first  and  April 
twenty-fifth ;  permitted,  however,  to  use  Gulf  Ports  in  Nova 
Scotia  proper,  up  to  September  fifteenth,  and  the  ports  of 
Sydney,  C.  B.,  and  Pictou,  N.  S.,  until  November  twenty-fifth ; 
from  Newfoundland,  between  November  twenty-fifth  and 
March  thirty-first;  from  ports  in  Greenland  or  Iceland,  or 
being  engaged  in  sealing ;  from  the  coast  of  Labrador  between 
September  fifteenth  and  May  fifteenth."  I  find  in  the  ordinary 
printed  forms  of  policy  of  this  company  (which  I  have  had  an 
opportunity  of  seeing),  after  the  words  "  loading  lime,"  the 
following  words,  "  or  more  than  registered  tonnage  of  marble. 

Vol.  XXIX.,  N.  B.  Reports.  83 
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1889.    ^  stone,  slate,  lead,  pig  iron,  scrap  iron  or  bloom,  steel,  phosphate, 

O'Leary     iron  or  copper  ores,  either  or  in  any  combination,"  and  then  a 

The  Pelican  ^^^^'^^^^'^^      ^  black    line   has  been  drawn   through   these 

Insurance   words  and  the  semi-colon  in  the  present  policy,  so  that  they 

L       are  completely  obliterated.     One  of  the  grounds  for  a  nonsuit 

Tuck^.  jg^  ^j^^^  ^j^^  j^gg^  having  occurred  after  the  first  day  of  Novem- 
ber, is  not  within  the  terms  of  the  policy.  To  this,  two 
answers  are  made.  First,  the  plaintiff  says  that  the  word 
"  prohibited "  in  the  clause,  relates  to  loading  lime  from  the 
Gulf  of  St.  Lawrence,  and  not  to  the  use  of  the  Gulf.  Second: 
that  even  if  it  refei-s  to  the  use  of  the  Gulf,  there  is  no  proof 
that  the  vessel  was,  when  the  loss  took  place,  within  the  pro- 
hibited line  named  in  the  policy. 

As  to  the  first  answer,  I  think,  after  a  careful  consideration 
of  the  clause,  that  "  prohibited  "  governs  the  words  "  from  the 
river  and  Gulf  of  St.  Lawrence,"  as  well  as  the  words  "  from 
loading  lime."  That  is,  the  vessel  is  prohibited  from  loading 
lime  after  the  thirty-first  day  of  October,  and  is  also  prohibited 
from  the  use  of  the  Gulf  after  that  date.  Although  the  con- 
struction of  the  sentence  is  bad,  yet  the  meaning  is  sufficiently 
clear,  especially  when  the  whole  clause  is  read  together.  The 
difficulty  has  arisen  chiefly  from  the  erasure  of  certain  words. 
Let  those  words  be  inserted  and  the  difficulty  will  be  removed. 
For  it  would  be  absurd  to  interpret  the  clause  as  meaning  that 
the  vessel  is  prohibited  from  loading  lime,  or  more  than  regis- 
tered tonnage  of  marble,  stone,  steel,  phosphate,  scrap  iron  or 
bloom,  iron  or  copper  ores,  from  the  river  and  Gulf  of  St.  Law- 
rence, inasmuch  as  cargoes  or  parts  of  cargoes  of  such  material, 
or  the  greater  part  of  it,  are  never  loaded  from  the  St.  Law- 
rence. Another  evidence  that  the  vessel  is  prohibited  from  the 
Gulf  after  the  31st  October,  is  found  in  the  use  of  the  words 
which  follow  "  April  twenty-fifth,"  namely,  "  permitted,  how- 
ever, to  use  Gulf  ports  in  Nova  Scotia  proper,  up  to  November 
fifteenth."  This  means  clearly  that  whilst  the  vessel  may  use 
the  gulf  ports  of  Nova  Scotia  up  to  the  fifteenth  of  November, 
it  is  not  permitted  to  use  the  other  gulf  ports  after  the  thirty- 
first  day  of  October.  Again,  if  the  plaintiff's  construction  k 
correct,  and  the  clause  means  that  the  prohibition  is  only  from 
loading  lime  from  the  river  and  Gulf  of  St.  Lawrence,  then  the 
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vessel  is  not  prohibited  from  ports  in  Greenland  or  Iceland,  but       1889. 
only  from  loading  lime  from  those  ports :  not  prohibited  from     O'Leaky 
the  coast  of  Labrador  between  September  fifteenth  and  May  xhe  Pelicax 
fifteenth,  but  only  from  loading  lime  from  that  coast  between  Insurance 

those  dates.     It  seems  only  necessary  to  state  this  to  show  its       1 

absurdity.  I  think  the  second  answer  is  not  tenable.  At  the  ^JJ^J- 
trial  the  plaintiff  did  not  pretend  to  say  that  the  vessel  was 
not  within  the  prohibited  line.  His  argument  then  was  that 
the  line  was  not  prohibited.  The  plaintiff  himself  says  that 
outside  the  harbor,  where  the  vessel  was  to  finish  loading,  was 
in  the  Straits  of  Noi-thumberland,  which,  I  have  always  under- 
stood, formed  a  part  of  the  Gulf  of  St.  Lawrence.  Besides,  by 
the  terms  of  the  policy,  Northumberland  Straits  are  prohibited 
by  name  during  the  same  period  as  the  Gulf  of  St.  Lawrence  is. 
John  Newms^n,  the  master,  in  his  evidence  says,  that  from  the 
position  where  the  vessel  was  anchored,  the  first  land  in  a  north- 
easterly course  would  be  the  Island  of  Anticosti,  about  two 
hundred  miles  distant ;  and  that  the  sea,  bay  or  water  there  is 
called  the  Gulf  of  St.  Lawrence. 

It  is  argued  that  there  is  no  proof  of  loss  and  adjustment 
thereof,  and  proof  of  interest,  as  required  by  the  policy.  The 
proof  of  loss  and  interest  was  complete,  and  no  adjustment  was 
necessary  in  accordance  with  English  practice.  There  was 
nothing  to  adjust,  according  to  the  usage  of  Lloyds.  The  "  C. 
S.  Famell,"  her  tackle  and  apparel,  had  been  sold  and  brought 
so  much  money,  the  amount  being  known.  All  then  to  be  done 
was  to  use  the  money  available  from  the  sale,  to  reduce  the 
amount  payable  by  the  face  of  the  policy.  An  average  adjuster 
was  not  required  for  this  purpose.  It  w^as  a  simple  sum  in 
arithmetic. 

Then  it  is  said  that  the  vessel  was  not  a  constructive  total 
loss,  in  accordance  with  the  conditions  of  the  policy  ;  or,  if  she 
was,  there  is  no  evidence  which  proves  it.  The  condition 
referred  to  reads  as  follows :  "And  the  insurers  shall  not  be 
liable  for  a  constructive  total  loss  of  the  vessel,  in  case  of 
abandonment  or  otherwise,  unless  the  cost  of  repairing  the 
vessel,  under  an  adjustment  as  of  a  partial  loss,  according  to 
the  terms  of  this  policy,  shall  amount  to  more  than  half  of  its 
value,  as  declared  in  this  policy.''     I  think  that  clause  has  no 
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^889.       application  to  this  case.     At  the  time  the  vessel  was  sold,  it 

O'Leaky     was  apparently  impracticable,  in  view  of  the  season  of  the 

The  ^ican  y^^»  ^°<J  ^^  ^^^  ^^^  ^^^^  ^ce  was  about  to  form,  that  she 

iNsuRAifCE   could  be  got  off  at  all.     Sullivan  says  that  he  could  not  see 

1        any  way  to  get  the  vessel  off,  without  costing  the  owners  more 

'^^*^'  than  she  was  actually  worth.  Now,  Sullivan  was  the  man 
sent  by  the  agents  of  the  underwriters  to  Richibucto  to  look 
after  their  interests.  He  acquiesced  in  the  sale,  because  he 
says  that  he  agreed  in  the  conclusion  to  which  the  surveyors 
came.  The  agents,  having  received  notice  of  abandonment, 
acted  upon  it,  and  acquiesced  in  the  sale,  when  they  recom- 
mended payment  of  the  claim.  Not  that  this  recommendation 
.  to  pay  created  an  obligation  of  the  principal  to  pay,  but  it  is 
some  evidence  that  the  agents,  so  far  as  in  their  power, 
accepted  the  abandonment,  and  acknowledged  that  the  sale 
was  justifiable.  Sullivan,  who  was  the  special  agent  of  the 
underwriters  to  look  after  their  interest  in  the  wrecked  vessel, 
had  come  to  the  same  conclusion.  How,  then,  can  it  be  said, 
with  success,  that  the  company  is  not  liable  for  a  constructive 
total  loss,  on  account  of  this  clause  in  the  policy  ?  Under  the 
evidence,  there  can  be  no  question  that  the  cost  of  repairing  the 
vessel,  under  adjustment  as  of  partial  loss,  would  amount  to 
more  than  half  its  value,  as  declared  in  the  policy.  Sullivan, 
the  company's  own  agent,  says  the  cost  of  repairing  would  be 
more  than  it  was  really  worth.  Under  such  circumstances,  it 
would  have  been  idle  for  the  owners  to  have  asked  for  tenders 
to  repair  the  vessel,  and  no  adjustment  as  of  partial  loss  could 
have  been  niade.  Gerow  v.  The  Royal  Canadian  Asawrance 
Company  (1),  decided  by  this  Court,  is  an  entirely  different  case. 
There,  the  vessel,  having  sprung  a  leak,  put  into  Valparaiso. 
A  survey  was  held,  and  tenders  were  asked  for  repairing. 
Tenders  were  put  in,  and  this  Court  determined  that  the  cost 
of  repairing  the  vessel,  from  the  evidence,  would  not  have 
amounted  to  more  than  half  its  declared  value,  and  therefore 
the  plaintiff  could  not  recover.  That  decision  is  not  an 
authority  in  this  case,  because  the  circumstances  are  different. 
While  I  think  that  the  sale  of  the  "  C.  S.  Parnell "  was  justi- 
fiable, I  cannot  agree  with  the  contention  of  the  plaintiff's 

(I)  27  N.  B.  Rep.  618. 
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counsel,  that  the  stringency  was  such  as  to  justify  the  sale,  so       ^^^' 
that  there  would  be  an  absolute  total  loss,  for  which  the    O'Leart 
defendants  would  be  liable  without  notice  of  abandonment,  rp^^  Pelican 
The  facts  do  not  show  that  the  ship  was  in  such  imminent  Insurance 
danger  of  immediate  destruction,  that  a  sale  appeared  to  afford        — L 
the  only  reasonable  hope  of  saving  any  part  of  her  value.      '^^^' 
When  the  jury  found  that  the  master  acted  as  a  prudent  man, 
in  the  exercise  of  a  sound  judgment,  when  he  sold  tl^e  vessel, 
they  did  not  say  that  there  was  such  urgent  necessity  as  would 
justify  a  sale  without  notice  of  abandonment.     I  recognize 
that  there  may  be  a  total  loss  without  abandonment,  when 
there  has  been  a  right  sale,  caused  by  urgent  necessity,'  with 
full  proof  that  every  thing  was  done  optima  fide,  and  for  the 
real  benefit  of  all  concerned.     This  is  the  doctrine  of  It(mx  v. 
Salvador  (1);  Knight  v.  Faith  (2),  and  Famworth  v.  Hyde  (3). 
In  those  cases,  the  urgent  necessity  was  found  by  a  jury  upon 
facts  as  to  the  imminent  danger,  which  justified  the  finding. 
There  is  no  such  finding  by  a  jury  here,  and  if  there  had  been, 
the  facts  do  not  warrant  it.     On  the  contrary,  the  cause  was 
tried  as  for  a  constructive  total  loss,  where  it  would  cost  more 
to  get  the  vessel  off  and  repair  it,  than  its  value  would  be  when 
repaired;    and   where  a  prudent    owner,   uninsured,  would 
decline  any  further  expense  in  getting  the  vessel  off*  and  put- 
ting it  in  a  state  of  repair. 

It  appears  that  the  writ  in  this  cause  was  issued  on  the  3rd 
day  of  November,  1887,  with  instructions  to  the  Sheriff"  of 
Saint  John,  by  letter  from  Messrs.  Mclnerney  &  Carter,  plain- 
tiff's attorneys,  to  serve  on  Knowlton,  as  agent  of  the  defend- 
ant company.  When  the  deputy  sheriff  served  Knowlton, 
he  said  that  he  was  not  agent ;  whereupon  the  deputy  returned 
the  writ  of  summons  to  the  plaintiff's  attorneys.  They  sent 
him  back  the  same  writ  on  the  17th  November,  with  a  copy 
to  serve  on  Whittaker,  who  was  agent.  It  is  claimed  by  the 
defendants  that  this  was  a  new  issue  of  the  writ,  and  if  so, 
the  action  was  not  commenced  within  the  twelve  months  next 
after  the  loss  occurred.  There  is  nothing  in  this  objection.  I 
think  there  was  but  one  issue  of  the  writ ;  that  of  3rd  Novem- 
ber.    Giving  a  copy  to  Knowlton  was  useless,  for  he  was  not 

0)  8  Blng.  N.  C.  28au  (2)  15  Q.  &  649.  (8)  18  C.  B.  20  N.  S.  835. 
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1889.       agent.      Another  copy  was  therefore  necessary  to  serve  on 

O'Lbary     Whittaker,  and  it  is  immaterial  whether  that  copy  was  made 

The  Pelican  ^l^^n  the  original  was  in  the  office  of  the  plaintiff's  attorneys. 

Insurance   or  in  the  office  of  some  other  person.    The  suit  was  commenced 

1        on  the  3rd  November. 

Tock^j.  Another  point  argued  is  that  the  plaintiff 's  direction  to  the 

master  to  act  in  accordance  with  the  surveyors'  report,  was 
such  a  direction  as  to  avoid  the  sale,  and  prevent  the  plaintiff 
from  recovering  for  a  total  loss.  I  think  the  whole  evidence 
shews  that  the  master  was  left  to  act  according  to  his  best 
judgment  and  that  the  sale  was  his  own  act  In  one  place  he 
says  that  he  thinks  O'Leary  said  that  it  was  best  to  act  as  the 
surveyors  recommended ;  in  another,  he  says  that  O'Leary  told 
him  that  he  had  to  act  according  to  the  survey,  if  he  thought 
it  was  all  right.  It  is  clear  that  all  the  parties  acted  in  good 
faith. 

There  is  a  further  important  contention  by  the  defendant 
company,  to  the  effect  that  the  plaintiff  cannot  recover  for  a 
constructive  total  loss,  because  when  this  action  was  brought 
and  at  the  time  of  trial,  the  vessel  was  in  good  seaworthy  con* 
dition,  sailing  the  seas,  and  that  the  circumstances  which 
existed  when  the  sale  was  made  and  notice  of  abandonment 
given,  must  continue  to  exist  when  the  action  is  commenced. 
I  think  this  is  not  an  accurate  statement  of  the  law.  The 
principle  of  the  decided  cases  does  not  go  to  that  extent  In 
order  to  convert  that  which  was  a  constructive  total  loss  at 
the  time  notice  of  abandonment  was  given,  into  a  partial  loss, 
the  ship  must  either  have  been  restored  to  the  owner,  or  be  in 
a  position  to  be  restored.  Suppose  there  had  been  no  sale  of 
the  vessel  here,  and  in  the  spring  of  1887,  it  had  been  got  off 
by  the  underwriters,  but  in  an  utterly  wrecked  condition,  so 
that  the  cost  of  repairing  would  be  greater  than  the  value  of 
the  ship  after  being  repaired,  the  owner  would  be  justified  m 
refusing  to  accept  the  vessel,  and  would  have  a  right  to  bring 
his  action  as  for  a  total  loss.  So  where  notice  of  abandonment 
has  been  given,  and  not  accepted,  which  abandonment  the  cir- 
cumstances then  existing  justified,  and  the  ship  has  been  sold 
and  afterwards  repaired  by  the  purchaser,  so  that  she  is  in 
good  seaworthy  condition  at  the  time  a  suit  is  brought,  but  not^ 
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in  a  position  to  be  restored  to  the  assured,  an  action  may  be  _    1889. 

maintained  for  a  total  loss.    A  vessel  may  be  driven  ashore    O'Lkaby 
and  liable  to  become  a  total  loss,  so  that  it  would  be  competent  y^^^  Peucak 
for  the  owner  to  give  notice  of  abandonment,  and  for  the  un-  Insubance 
derwriters  to  refube  to  accept  it.     If  then  a  survey  be  held,       — 1 
and  the  vessel  be  condemned,  but  before  action  is  brought  the      ^"^'  ^' 
vessel  is  in  safety,  and  capable  of  being  repaired  at  a  less  cost 
than  her  value  when  repaired,  and  of  being  restored  to  her 
owner ;  in  such  case  the  insured  is  entitled  to  recover  only  for 
s,  partial  loss.    That  was  the  case  of  Taylor  v.  Smith  (1). 
Ritchie,  C.  J.,  says  :  "The  assured  cannot  recover  for  a  total 
loss  if  the  ship  be  restored  before  he  commences  his  action,  in 
such  a  state  that  he  may  reasonably  be  expected  to  take 
possession  of  it."    Restoring  the  ship  in  a  state  fit  to  be  re- 
paired, was  evidently  in  the  mind  of  the  learned  Chief  Justice 
when   he   prepared   this   judgment      The  right  to  recover 
depends  upon  the  state  of  things  existing  at  the  time  of  action 
brought ;  but  before  the  owner  will  be  deprived  of  his  right  to 
recover  for  a  total  loss,  there  must  be  a  restitution  of  the  ship, 
or  the  underwriter  must  be  in  a  position  to  restore  it.    The 
owner's  right  to  recover  is  not  necessarily  taken  away  because 
the  ship  is  in  existence  and  sailing  the  seas  when  action  is 
brought.     I  can  find  no  English  authority  for  the  contention 
that  the  assured  ceases  to  be  in  a  condition  to  be  indemnified 
for  a  total  loss,  simply  because  the  ship  is  sailing  when  he 
commences  his  suit. 

In  Amould  on  Marine  Insurance  the  law  is  thus  stated : 
-"  But  if,  before  the  assured  has  gone  into  court,  there  be  a  res- 
titution of  his  property,  he  ceases  to  be  in  a  condition  requiring 
to  be  indemnified  against  a  total  loss ;  and  his  notice  of  aban- 
donment, though  once  valid,  is  obliterated  to  the  eye  of  justice 
by  the  state  of  facts  which  have  subsequently  supervened/' 
Again  Mr.  Arnould  says:  ''  But  though  the  loss  be  prima  fcicie 
to*al,  as  in  the  case  of  capture,  and  notice  of  abandonment  have 
been  given,  still  for  the  same  reason,  if  there  be  restitution  be- 
fore action  commenced,  occasion  for  such  indemnity  no  longer 
exists  in  respect  of  the  fact,  and  any  foundation  for  asserting 
the  right  by  legal  claim  is  consequently  gone." 

(1)  1  Hail.  119. 
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^889.  This  principle  is  recognized  in  Bainbridge  v.  Keilsmi  (1),  and 

OXeary     Mclcer  v.  Henderson  (2),  and  is  consistent  with  the  decisions 

The  Pelican  ^^  Hamilton  v.  Mendes  (3),  and  Godscdl  v.  BoLdero  (4).     In 

Iksuramce   Holdaworth  v.  Tri««  (5),  Bayley,  J.,  in   delivering  judgment 

L       says :     "  There  are  cases  which  shew  that  the  mere  existence  of 

'^^^'  a  ship,  after  a  total  loss  and  abandonment,  will  not  reduce  it 
to  a  case  of  partial  loss.  The  ship  must  be  in  esse  in  this  king- 
dom under  such  circumstances  that  the  assured  may,  if  they 
please,  have  possession,  and  may  reasonably  be  expected  to 
take  it."  In  Dean  v.  Hornby  (6),  Wightraan,  J.,  says :  "  The 
question  here  is,  whether  that  which  was  at  one  time  a  total 
loss  has  been  converted  into  a  partial  one.  To  make  that  so, 
the  circumstances  ought  to  be  such  as  to  restore  the  possession 
to  the  assured,  or  to  afford  them  the  means  of  obtaining  pos- 
session." 

What  is  said  by  Lord  Blackburn  in  Shepherd  v.  Henderson 
(7),  and  Rankin  v.  Potter  (8),  is  not  opposed  to  these  decisions, 
nor  is  the  dictum  of  Mr.  Justice  Strong  in  Providence  Wash- 
ington Ins,  Co,  V.  Corhett  (9).  If  the  sale  by  Newman,  master 
of  the  "C.  S.  Pamell "  in  November,  1886,  was  a  valid  one,  as  I 
think  it  was,  then  the  right  of  the  plaintifi'  to  recover  for  a 
total  loss  could  not  be  taken  away  without  restitution  of  the 
ship. 

I  think  the  plaintiff  may  recover  interest  as  damages  under 
the  statute,  without  a  count  for  interest. 

It  was  admitted  by  Mr.  Palmer,  defendants'  counsel,  at  the 
argument,  that  on  the  third  day  of  November,  188G,  Knowlton 
Bros.,  as  agents,  wrote  a  letter  to  the  plaintiff  giving  him  per- 
mission to  use  the  Gulf  of  Saint  Lawrence  for  the  voyage  for 
which  the  vessel  was  then  being  loading.  Now  if  my  construc- 
tion of  the  clause  relating  to  prohibited  ports  is  the  correct  one, 
and  the  vessel  was  shown  to  have  been  in  the  Gulf  of  Saint 
Lawrence  when  the  loss  occurred,  the  plaintiff's  verdict  cannot 
stand,  unless  the  jury  were  justified,  under  the  evidence,  in 
finding  that  the  defendants,  through  their  agent,  Knowlton  or 
Whittaker,  accepted  the  notice  of  abandonment.  If  they  did, 
it  operated  as  an  immediate  cession  of  the  property  to  them, 

(1)  10  East  829.  (4)  9  East  72.  (7)  7  App.  Caa.  40. 

(2)  4  M.  ft  S.  676.  (5)  7  B.  &  C.  794.  (3)  L.  R.  6  H.  L.  89. 
(S)  2  Burr.  1198.                         («)  3  R  &  B.  180.  (9)  9  Can.  S.  C.  R.  2S& 
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and  made  the  abandonment  at  once  indefeasible,  as  it  is  said       ^889. 
in  one  of  the  cases.  O'Lea&y 

As  there  is  some  doubt,  however,  whether  the  act  of  the  thb  Pelican 
agents,  Knowlton  and  Whittaker,  in  recommending  payment  of  Insurance 

the  claim,  and  the  concurrence  of  Sullivan  in  the  sale  are  suf-       1 

ficient  evidence  that  the  defendants  accepted  the  notice  of  '^^^*  ^' 
abandonment ;  and  as  the  rulings  at  Nisi  Privs  as  to  the  con- 
struction to  be  put  on  the  different  conditions  of  the  policy 
were  all  favorable  to  the  plaintiff,  I  am  of  opinion  that  the 
justice  of  this  case  will  be  met  by  sending  it  down  for  a  new 
trial ;  but  I  do  not  think  the  terms  of  paying  costs  should  be 
imposed. 

Fraser,  J.  I  agree  that  there  should  be  a  new  trial,  but 
upon  payment  of  costs. 

EliNG,  J.  This  is  an  action  upon  a  policy  of  insurance  on 
the  barque  "  C.  S.  Parnell."  At  the  trial  before  Mr.  Justice 
Tuck  at  the  Kent  Circuit  the  plaintiff  obtained  a  verdict  as 
for  a  constructive  total  loss,  and  this  is  an  application  for  a 
nonsuit  pursuant  to  leave,  or  for  a  new  trial,  or  reduction  of  the 
verdict. 

The  policy  was  for  a  period  of  twelve  months,  and  was 
effected  by  defendants'  agent  at  Saint  John.  The'  usual 
printed  forms  of  policies  of  the  company  contained  the  follow- 
ing prohibitory  clause,  from  which,  however,  the  portion  now 
set  in  italics  was  struck  out  at  the  time  of  the  execution  of 
the  policy  in  question : 

"  Prohibited  from  carrying  in  bulk,  except  grain  warranted 
to  be  loaded  under  the  inspection  of  a  surveyor  to  the  Board 
of  Marine  Underwriters  at  port  of  shipment ;  and  the  vessel 
not  to  proceed  to  sea  with  grain  in  bags  or  bulk  on  board 
without  a  certificate  from  such  inspector  that  the  vessel  is 
properly  laden  and  fitted  out  for  her  intended  voyage ;  pro- 
hibited from  loading  lime,  or  more  than  her  registered  tonnage 
of  marble,  stone,  slate,  pig  iron,  sci^ap  iron  or  bloom,  steel, 
phosphate,  iron  or  copper  ores,  eitfier  or  in  any  combination  ; 
from  the  River  and  Qulf  of  St.  Lawrence,  a  line  drawn  from 
Cape  Bay  to  Cape  North,  and  across  the  Out  of  Cansb,  at  the 
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1889.       northern  entrance  thereof,  being  considered  the  bounds  of  the 

O'Lkary     Gulf  of  St.  Lawrence  seaward,  Northumberland  Straits  and 

Thk  Pkucan  Cape  Breton,  between  October  thirty-first  and  April  twenty- 

Insdranck   fifth;  permitted  however  to  use  Gulf  ports  in  Nova  Scotia 

1        proper  up  to  November  fifteenth,  and  the  ports  of  Sydney, 

King^j.  Q  B^  a^jj^j  pictou,  N.  S.,  until  November  twenty-fifth ;  from 
Newfoundland  between  November  twenty-fifth  and  March 
thirty -first;  from  ports  in  Greenland  or  Iceland,  or  being 
engaged  in  sealing ;  from  the  coast  of  Labrador  between  Sep- 
tember fifteenth  and  May  fifteenth." 

At  the  time  of  the  loss,  the  vessel  was  at  the  mouth  of  the 
Richibucto  River,  and  so  was  using  what  is  known  as  either 
the  Gulf  of  St.  Lawrence  or  Northumberland  Straits  between 
October  thirty-first  aud  April  25th,  viz.,  on  November  the 
eleventh.  Upon  the  maps,  the  waters  between  New  Brunswick 
and  Prince  Edward  Island  are  named  Northumberland  Straits, 
although  doubtless  within  the  Gulf  of  St.  Lawrence ;  and  in 
chapter  2  of  the  Consolidated  Statutes,  the  Gulf  of  St.  Lawrence 
is  named  as  the  easterly  boundary  of  the  counties  of  Northum- 
berland and  Kent. 

It  was  stated  upon  the  argument  that  there  had  been  some 
correspondence  between  the  assured  and  the  company  respect- 
ing permission  to  make  later  use  of  these  prohibited  waters,  but 
this  was  not  known  to  plaintiff's  counsel  at  the  trial,  and  the 
correspondence  is  unfortunately  not  before  us.  Upon  the  trial 
the  counsel  for  the  plaintiff  contended  (and  the  learned  Judge 
was  inclined  to  agree  with  him)  that  the  prohibition  was  not 
against  the  use  of  the  ports  in  question  within  the  time  named, 
but  merely  a£;ainst  the  loading  of  lime  from  such  ports  within 
such  times.  But  this  is  obviously  a  wrong  construction.  Per- 
sons engaged  in  shipping  and  marine  insurance  know  that 
certain  cargoes  are  deemed  extra  hazardous,  either  absolutely 
or  unless  carried  under  certain  restrictions ;  and  also  that  cer- 
tain waters  are  extra  hazardous  at  certain  seasons.  The  plain- 
tiff's argument  depends  upon  the  omission  to  repeat  the  word 
"  prohibited  "  before  the  words  "  from  the  river  €aid  gulf  of  St 
Lawrence,  Northumberland  Straits,"  etc.;  but  there  is  the  like 
omission  in  the  case  of  every  one  of  the  succeeding  clauses 
relating  to  Newfoundland,  Greenland,  Iceland,  Labrador  and 
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seal  lishing;  and  a  mercantile  man  could  not  seriously  think       ^889. 
i^hat  all  the  prohibitory  provisions  of  this  policy  as  to  times    O'Leaby 
•and  places  are  mere  conditions  imposed  upon  the  loading  of  rp^^  j^^^^^ 
lime.     Imagine  two  business  men  stipulating  specially  in  such  Insukakce 
A  policy  as  this  against  the  carrying  of  lime  from  Greenland        — L 
and  Iceland  and  from  the  coast  of  Labrador!    What  is  prohib-      ^^^*  ^' 
ited  is:  Firstly,  the  carrying  of  grain  except  under  certain 
restrictions ;  secondly,  the  loading  of  lime ;  thirdly,  the  use> 
between  October  31st  and  April  25th,  of  the  river  and  Gulf  of 
.St.  Lawrence,  Northumberland  Straits  and  Cape  Breton,  with 
permission  however  to  use  gulf  ports  in  Nova  Scotia  proper  up 
to  November  15th,  and  the  ports  of  Sydney,  C.  B.,  and  Pictou, 
N.  S.,  until  November  25th ;  fourthly,  the  use  of  Newfound- 
land ports  or  waters  between  November  25th  and  March  3l8t ; 
fifthly,  the  use  of  ports  in  Greenland  or  Iceland,  or  being  en- 
gaged in  sealing ;  sixthly,  the  use  of  the  coast  of  Labrador 
between  September  15th  and  May  15th.    The  clauses  relating 
to  certain  ports  and  waters  at  certain  seasons  are  independent 
•clauses,  but  governed,  however,  by  the  antecedent  words  of  pro- 
hibition in  accordance  with  an  ordinary  use  of  language.    This  • 
was  very  plain  in  the  printed  words  as  they  stood  before  the 
striking  out  of  the  clause  relating  to  the  loading  of  more  than 
the  registered   tonnage  of  stone,  iron,  etc;    and    I    do  not 
think  it  less  clear  in  the  words  as  they  stand.     I  may  only  add 
that  the  terms  in  which  liberty  is  given  to  use  certain  ports  of 
Nova  Scotia  for  a  longer  period  than  that  previously  named, 
show  that  the  antecedent  clause  related  to  the  prohibition  of 
any  and  all  use  of  the  waters  named  therein  during  the  pro- 
hibited season. 

The  defendants  were  therefore,  upon  the  case  as  it  stood  at 
the  trial,  and  in  the  absence  of  proof  of  a  permission  to  use  the 
prohibited  waters,  entitled  to  succeed  upon  the  ground  of 
breach  of  warranty,  which  was  duly  pleaded,  unless  the  breach 
of  warranty  had  been  waived ;  for  in  Provincial  Insurance 
Co.  v.  LedvAi  (1)  it  was  held  that  acceptance  of  abandonment 
waives  a  breach  of  warranty.  Then  was  there  an  acceptance 
by  defendants  of  plaintiflTs  abandonment?  The  jury  have 
found  that  there  was.  In  my  opinion  there  is  an  entire  ab- 
:sence  of  evidence  to  support  such  finding. 

(1)  L.  R.  6  p.  C.  224. 
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^889.  The  material  facts  are  as  follows :     On  the  9th  November, 

OXkaby     1886,  the  vessel,  partially  loaded  with  deals,  was  proceeding 

Thb  ^ltcan  ^i*oss  the  bar  at  the  mouth  of  the  Richibucto  river  in  order  to 

Insurance   complete  her  loading  outside,  when  she  grounded  upon  the  bar, 

1        On  the  11th  she  came  off  and  was  anchored  in  the  channel 

Kin^J.  when  a. gale  sprang  up  and  she  was  driven  high  up  upon  the 
bar  and  became  partially  embedded  in  the  sand  and  very  much 
strained  and  broken.  As  soon  as  he  could  get  ashore,  the  mas- 
ter returned  to  Richibucto  where  the  owner  resided,  and  a  sur- 
vey was  called.  At  the  survey,  one  Sullivan,  a  shipwright  of 
experience,  who  had  been  sent  from  St.  John  by  the  defend- 
ants'  agent  there  to  inspect  and  report,  was  present  The  sur- 
vey resulted  in  a  recommendation  that  the  vessel  be  sold.  The 
report  of  the  surveyors  was  sent  to  the  defendants'  agent  at  St^ 
John,  and  the  plaintiff  about  the  same  time  gave  notice  of 
abandonment  to  the  defendants  through  their  agent  at  St^ 
John.  The  vessel  was  sold  at  public  auction  and  brought  S25(X 
The  jury  have  found  that  the  master  in  selling  acted  as  a  pru- 
dent man  and  in  the  exerciise  of  a  sound  discretion.  Sullivan's 
•  testimony  agrees  with  that  of  the  surveyors  as  to  the  extent  of 
damage,  the  imminent  danger  of  breaking  up  or  becoming  im- 
movably imbedded  in  the  sand.  The  vessel  was  got  off  the 
following  spring  by  the  purchaser  and  repaired  at  Pictou,  and 
at  the  time  of  action  brought  was  running ;  but  the  fact  of  the 
vessel  having  been  got  off  and  repaired  is  not  inconsistent  with 
the  existence  of  stringent  necessity  for  a  sale  at  the  time  the 
vessel  was  sold.  A  master  is  clothed  with  implied  authority 
to  sell  in  the  absence  of  the  owner,  provided  he  acts  bona  fide 
and  for  the  benefit  of  all  concerned  and  under  circumstances  of 
stringent  necessity.  "  What  a  prudent  owner  would  have  done 
under  the  circumstances,  if  uninsured,  may  illustrate  the  ques- 
tion as  to  how  far  there  was  a  stringent  necessity  for  selling,, 
yet  the  rule  is  that  there  must  be  a  stringent  necessity." 
Cohequid  MaHne  Insurance  Co.  v.  Barteaux  (1) ;  The  Eliza  Cor- 
nish (2) ;  Robertson  v.  Clarke  (3) ;  GaUagher  v.  Taylor  (4). 

One  consequence  of  such  sale  is  to  excuse  notice  of  abandon* 
ment  not  being  given,  and  the  loss  is  deemed  an  actual  total 

(1)  L.  R  6  p.  C.  819.  US)  1  Biag.  446. 

(2)  17  Jur.  738.  (4)  6  Can.  S  G.  K  S6& 
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loss  because  the  owner  wholly  loses  the  subject  matter  of  the       ^^^' 
insurance;  and  by  reason  of  the  legal  expropriation  there  is    O'Leary 
nothing  left  of  the  subject  matter  in  the  owner  to  transfer  to  ^he  Pelicak 
the  underwriters  through  abandonment.     Here  the  sale  was  Insurance 
made  with  the  knowledge  and  in  the  presence  of  the  owner.       — 1 
It  was  also  made  with  the  knowledge  of  the  underwriters  to      ^^^' 
whom  notice  of  abandonment  had  been  given  after  the  survey 
and  before  the  sale.     The  owner  having  given  notice  of  aban- 
donment, apparently  did  not  wish  by  any  intervention  in  the 
sale  to  affect  his  notice,  and  the  underwriters  apparently  did 
not  wish  by  any  intervention  to  appear  to  accept  the  abandon- 
ment.   Assuming  for  the  purposes  of  the  case,  that  the  sale  by 
the  master  under  such  circumstances — his  principal  being  pres- 
ent— would  have  the  same  effect  as  if  made  by  him  in  the 
absence  of  the  owner,  there  is  still  left  something  to  be  found 
by  the  jury  to  justify  such  sale,  viz.,  the  fact  of  the  stringent 
necessity  for  the  sale.     The  question  left  to  the  jury  as  to 
whether  the  master  acted  as  a  prudent  person,  and  in  the  exer- 
cise of  a  sound  discretion,  and*  found  by  the  jury  in  the  affir- 
mative does  not  meet  the  point.    The  question  of  stringent 
necessity  should  be  clearly  presented,  explained,  and  passed 
upon.     While  therefore  the  act  of  the  master  in  selling  was  an 
axst  which,  as  between  the  owner  and  the  purchaser,  could  not 
be  impugned,  inasmuch  as  the  owner  stood  by  and  allowed  the 
sale  to  go  on ;  it  is  not  shown  by  the  verdict  of  the  jury  that, 
as  between  the  plaintiff  and  defendants,  it  is  to  be  treated  as  a 
sale  made  under  circumstances  of  stiingent  necessity. 

Then,  as  to  the  finding  of  the  .jury  that  the  defendants 
accepted  the  abandonment:  the  only  evidence  bearing  on 
this  is  a  statement  of  Mr.  OXeary,  that  Knowlton,  when  still 
agent  of  the  company,  and  Whittaker,  when  he  became  agent, 
said  that  they  had  sent  the  papers  to  the  company,  and  had 
advised  that  the  matter  be  arranged,  or  had  recommended 
payment. 

Acceptance  of  abandonment  is  to  be  by  something  distinct 
and  unequivocal :  Thdlusson  v.  Fletcher  (1).  Here  there  is 
not  even  an  equivocal  acceptance,  for  the  agents  refrained  from 
exercising  any  authority  they  may  have  had,  and  referred  the 

a)£fll>.73. 


Digitized  by  VjOOQ IC 


626  NEW  BRUNSWICK  REPORTS.  [VOU 

1889.       matter  to  their  principals  for  their  action,  accompanied,  how- 

OXeary     ever,  with  an  expression  of  their  views.     This  bound  nobody^ 

The  Pelican  "^^^  J^^'^X  ^^^^  found  that  Sullivan  consented  to  the  sale.   There 

INSURANCE   is  no  evidence  of  this,  in  any  proper  sense  of  the  word  "  con- 

1        sent."     And  besides,  there  is  nothing  to  show  that  Sullivan 

King^j.  jj^^  g^j^y  authority  to  bind  defendants  by  any  expression  of 
his  opinion.  On  this  point,  the  remarks  of  Mr.  Justice 
Gwynne,  at  p.  378  of  Gallagher  v.  Taylor  (1),  are  very  perti- 
nent. 

There  being  then  no  waiver  of  the  breach  of  warranty  by 
an  acceptance  of  abandonment,  the  defendants  would  be 
entitled  to  a  nonsuit,  were  it  not  that  the  existence  of  some 
correspondence  on  the  subject  of  permission  to  use  such  waters 
renders  it  proper  to  direct  a  new  trial  instead  of  a  nonsuit 

There  is,  however,  another  ground  for  a  new  trial,  in  the 
absence  of  evidence  of  a  constructive  total  loss.  One  condi- 
tion of  the  policy  stipulates  that  the  insurers  are  not  to  be 
held  liable  for  a  constructive  total  loss  in  case  of  abandonment 
or  otherwise,  unless  the  cost  of  repairing  the  vessel,  under  an 
adjustment  as  of  partial  loss  according  to  the  terms  of  th& 
policy,  should  amount  to  more  than  one-half  of  the  vesseFs 
value  as  declared  in  the  policy ;  and  the  declared  vfilue  was 
$2,500.  There  was  no  attempt  to  prove  that  this  condition 
had  been  met ;  and  there  being,  as  already  shown,  no  proof  of 
acceptance  of  abandonment,  the  verdict  as  for  a  constructive 
total  loss  cannot  be  sustained,  and  on  this  ground  also  there 
should  be  a  new  trial. 

Then  as  to  recovery  as. for  a  partial  loss:  Such  a  claim  is 
recoverable  upon  a  declaration  claiming  a  total  loss,  upon 
sufficient  proof  of  the  amount  of  the  partial  loss ;  but  no  proof 
of  amount  was  adduced. 

Mr.  Palmer  contended  that  the  plaintiff  could  not  in  any 
event  recover  as  for  a  constructive  total  loss,  because  the  vessel 
was  proved  to  be  in  existence  as  a  vessel  at  the  time  of  action 
brought,  citing  Taylor  v.  Smith  (2) ;  Providence  Wa^hivgUyii 
Insurance  Company  v.  Corbett  (3) ;  Shepherd  v.  Henderson 
(4) ;  Dean  v.  Hornby  (5).     In  order  to  defeat  what  was  pre- 

(1)  5  Can.  R.  C.  S.  868.  (3)  9  Can.  S.  C.  R.  266.  (6)  3  E.  &  R  18a 

(2)  1  Han.  119.  (4)  7  App.  Gas.  49. 
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viously  a  total  loss,  it  is  essential,  however,  that  the  assured       ^889. 
must  at  the  time  of  action  brought,  either  have  the  possession    O'Leary 
of  the  vessel  or  the  means  of  obtaining  restoration.     Examples  rp^g  pincAN 
of  this  are,  where  a  vessel  after  total   loss  by  capture  is  re-  Insurance 

captured;  and  where  (as  in  Taylor  v.  Smith)  the  underwriters       1 

saved  the  vessel  and  oflfiered  to  restore  her  to  the  assured  who  ^H!^' 
had  given  notice  of  abandonment.  The  rule  is  not  however 
applicable  where  there  has  been  a  legal  sale  of  the  vessel  and 
she  is  in  existencain  the  hands  of  the  purchaser  or  his  assigns; 
for  in  such  case  the  assured  would  not  have  the  possession  or 
the  means  of  restoration.  That  might  perhaps  have  been  this 
case  if  the  sale  had  been  proved,  and  been  found  by  the  jury 
to  have  been  bona  fide,  and  for  the  benefit  of  all  concerned, 
and  to  have  been  made  under  circumstances  of  stringent  neces- 
sity. 1  say  nothing  however  as  to  whether  a  sale  by  the 
master,  in  the  presence  of  the  owner,  could  under  any  circum- 
stances be  treated  as  otherwise  than  a  sale  by  the  assured 
himself. 

In  my  opinion  there  must  be  a  new  trial. 

Palmer,  J.  This  is  an  action  on  a  policy  of  insurance  on 
the  barque  "  C.  S.  Parnell,"  tried  before  Mr.  Justice  Tuck  at 
the  Kent  Circuit,  in  September,  1888,  and  resulted  in  a  ver- 
dict for  plaintift*  with  leave  for  this  Court  to  enter  a  nonsuit. 

The  vessel  was  proved  to  be  lying  a  mile  or  two  off  the 
coast  of  New  Brunswick,  at  the  mouth  of  the  river  Richibucto, 
and  on  the  eleventh  November,  drove  on  shore  on  the  east 
coast  of  Kent,  within  or  near  the  harbor  of  Richibucto.  It 
was  contended  by  the  defendants  that  this  was  a  being  within 
the  Gulf  of  Saint  Lawrence  or  Straits  of  Northumberland, 
after  the  thirty-first  of  October.  On  the  other  hand,  the 
plaintiff  contends  that  there  was  no  proof  that  this  was  in  the 
Gulf  of  Saint  Lawrence  or  the  Straits  of  Northumberland; 
but  if  we  could  not  take  judicial  notice  of  the  geography  of 
the  place,  it  would  appear  to  be  clear  that  it  is  the  east  coast  of 
Kent,  as  declared  by  the  Consolidated  Statutes,  cap.  2,  which 
is  there  stated  to  be  bounded  by  the  Gulf  of  Saint  Lawrence. 

The  fact  that  the  vessel  drove  on  that  shore  would  be  proof 
that  the  waters  that  so  floated  her  ashore  were  the  waters  of 


Digitized  by  VjOOQ IC 


528  NEW  BRUNSWICK  REPORTS  [VOU 

1889.       the  Gulf  of  Saint  Lawrence.     But  in  the  case  of  BirreU  v. 

O'Leaby     Dryer  (1),  Lord  Blackburn,  in  addressing  the  House  of  Lords, 

The  Pelican  ^^y^ '  — "  ^  think  that  the  Court  should  take  judicial  notice  of 

iNsiTRANCE    the  gcographical  position  and  the  general  names  applied  to  such 

L        districts  as  this;  in  short,  of  all  that  we  see  on  the  Admiralty 

^'°®''''^'  chart  of  this  part  of  the  sea.  I  do  not  know  whether  the 
first  discoverers  of  America  called  the  Gulf  that  of  St.  Law- 
rence, and  then  gave  the  same  name  to  the  river,  or  vice  versa, 
nor  do  I  think  it  material.  The  name  has  for  many  years 
been  applied  to  both.  I  think,  that  applying  the  name  as  we 
find  it  used  in  charts  and  by  geographers,  to  a  well  defined 
district,  it  includes  both  the  river  and  the  gulf." 

The  plaintiff  contends  that  the  proper  construction  of  the 
clause  in  the  policy  is,  that  the  vessel  was  not  prohibited  from 
being  in  the  Gulf  of  St.  Lawrence,  but  only  from  loading  lime 
there;  but  I  think  that  by  the  proper  construction  she  was 
prohibited  from  being  there  at  all.  The  words  are,  "  from  load- 
ing lime,  from  the  River  and  Gulf  of  Saint  Lawrence,"  &a, 
"  permitted,  however,  to  use  Gulf  ports  in  Nova  Scotia  proper, 
up  to  November  fifteenth,"  &c.,  "  from  Newfoundland,"  &c, 
"  from  ports  in  Greenland  or  Iceland  or  being  engaged  in  seal- 
ing." If  the  words,  "  from  loading  lime "  applied  to  one,  it 
would  apply  to  all  these  prohibitions.  Such  a  view  is  entirely 
inconsistent  with  the  permission  to  use  the  gulf  ports  in  Nova 
Scotia,  or  being  engaged  in  sealing,  unless,  forsooth,  we  could 
suppose  the  absurdity  that  the  contract  could  mean  that  the 
shipowner  was  to  be  prohibited  from  loading  lime  when 
engaged  on  a  sealing  voyage. 

All  contracts  such  as  policies  of  insurance  must  be  read  in 
the  light  of  relevant  facts,  and  must  have  a  reasonable  con- 
struction ;  and  here,  if  lime  is  to  be  prohibited  from  being 
loaded  in  the  Gulf  of  Saint  Lawrence,  so  it  must  be  in  the 
ports  of  Greenland,  or  being  engaged  in  sealing.  All  this 
would  appear  to  be  unreasonable  even  if  another  construction 
of  the  instrument  wa^s  not  perfectly  plain.  But  when  we  look 
at  the  draft  of  the  contract  as  it  originally  stood,  and  see  the 
words  that  all  these  were  a  matter  of  entire  prohibition,  and 
all  that  is  erased  is  the  prohibition  from  loading  more  than  the 

(1)  9  App.  Gas.  S45. 
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registered  tonnage  of  the  articles  named,  I  can  see  no  reason       ^889. 
why  any  other  alterations  should  be  supposed  to  have  been    O'Lkary 
intended  when   the  words  are    at   least    equally  capable  of  tue  Pelican 
meaning   that  the   vessel  should  be  prohibited  from  loading  Insurance 
lime,  and  also  from  using  the  ports  in  the  river  and  Gulf  of       — 1 
Saint  Lawrence,  subject  to  the  exceptions  named.     I  therefore     ^^^^^*  *'• 
think  it  is  clear  that  a  nonsuit  should  be  entered. 

The  plaintiff  has  applied  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence ;  that  is,  that  he  has  a  paper  to 
shew  that  the  defendants  agreed  that  he  should  have  power  to 
use  the  Qulf  of  Saint  Lawrence  after  the  prohibited  time,  and 
the  only  proof  given  of  this  is  that  the  defendants'  counsel  ad- 
mitted that  there  was  a  letter  written  to  the  plaintiff  by  the 
defendants'  agent  with  whom  he  effected  the  insurance,  an 
extract  from  which  relating  to  this  matter  is  as  follows : — 

"  We  enclose  slip  giving  permission  for  the  barque  to  use 
Gulf  of  Saint  Lawrence  on  present  voyage  and  trust  you  will 
find  satisfactory.  You  can  remit  the  premium  by  cheque,  or 
pay  on  next  visit  to  St.  John." 

He  made  no  admission  other  than  what  was  contained  in  the 
letter  and  that  plaintiff's  counsel  did  not  know  of  it  at  the 
trial,  stating  that  the  company  did  not  know,  and  he  denied 
that  the  company  ever  got  any  premium,  or  that  the  plaintiff 
ever  assented  to  the  terms  of  the  paper  referred  to,  or  be- 
came liable  to  pay  for  the  permission,  whatever  it  was,  that 
was  contained  in  the  letter.  The  plaintiff  made  no  affidavit  at 
all,  and  we  know  nothing  about  it  except  as  above  stated.  If 
the  plaintiff  had  shewn  the  exact  terms  of  the  permission,  and 
shewed  that  he  had  accepted  it  and  made  himself  liable  to  pay 
for  it,  or  if  we  could  see  that  by  the  application  that  he  made  to 
the  agent  he  had  so  made  himself  liable  by  the  permission 
being  within  the  exact  terms  of  the  application,  and  then  he 
had  shewn  that  he  did  not  know  of  it,  or  could  not  get  it,  at 
the  former  trial,  I  think  we  ought  to  grant  a  new  trial  if  we 
could  see  that  by  the  terms  of  it  the  plaintiff  had  made  out  a 
case.  Of  course  this  would  involve  the  amendment  of  the  decla- 
ration on  the  payment  of  the  costs  occasioned  both  by  the 
amendment  and  by  the  new  trial.  But  as  this  is  not  the  case,  I 
<;annot  see  how  the  Court  can  accede  to  the   application. 
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1889.       without  violating  every  principle  on  which  such  new  trials  have 

O'LeARY    ever  been  granted,  and  introducing  a  principle  so  dangerous, 

Tflfe  Pelican  ^^^^  ^  ^^^^^  could  never  be  final.     It  is  so  plainly  the  principle 

Insurance    on  which  new  trials  of  this  nature  are  granted,  that  it  must  be 

L       shewn  the  party  did  not  know  of  the  newly  discovered  evidence 

paimOT,  J.     ^^  ^jjg  |g^^|.  ^j^g^j .  j^jj^  j^  must  also  appear  clearly  that  if  it  had 

been  there  it  would  make  out  a  case  in  favor  of  plaintiff.  It  is 
impossible  for  either  of  these  things  to  appear,  without  the 
Court  being  in  possession  of  the  exact  terms  of  the  plaintiff's 
application,  and  the  exact  terms  of  the  permission  and  the  con- 
sideration, if  any,  there  was  to  be  for  it. 

There  does  not  appear  to  be  any  reason  why  these  matters 
should  be  withheld  from  the  Court,  nor  why  it  was  not  shown 
on  the  former  trial ;  and,  therefore,  it  appears  to  me  we  would 
not  be  warranted  in  granting  a  new  trial  on  this  ground.  The 
authorities  are  collected  in  2  Chit.  Arch.  (12  ed.)  1516. 

I  therefore  think  a  nonsuit  ought  to  be  entered. 

Sir  John  C.  Allen,  C.  J.  I  think  it  clear  that  the  defend- 
ants are  entitled  to  a  nonsuit,  unless  the  question  of  the  dis- 
covery of  new  evidence  is  sufficient  to  prevent  it. 

The  case  has  been  very  fully  discussed  by  my  brothers, 
Palmer,  King  and  Tuck,  who  have  considered  all  the  important 
questions  on  both  sides,  and  therefore  it  is  unnecessary  for  me 
to  say  anything  on  the  merits  of  the  case,  and  I  shall  confine 
my  remarks  to  the  point  of  the  discovery  of  new  evidence. 

I  admit  that  the  facts  on  this  point  are  weak.  There  is  no 
affidavit  from  the  plaintiff  on  the  subject,  and  nothing  to  shew 
why  he  had  not  the  letter  at  the  trial  which  authorized  him 
to  use  the  Gulf  of  St.  Lawrence  after  the  date  mentioned  in 
the  policy.  He  ought  to  have  known  that  this  letter  was  a 
very  essential  part  of  his  case.  It  is  admitted  that  the  letter 
was  in  the  defendants'  possession  at  the  trial,  and  that  the 
plaintiff's  counsel  had  no  knowledge  of  its  existence  till  then; 
but  it  is  difficult  to  suppose  that  the  plaintiff  himself  bad  for- 
gotten it. 

■  I  do  not  think  it  probable  that  the  defendants  had  volun- 
teered to  extend  the  time  for  using  the  Oulf  ports.  It  is  much 
more  reasonable  to  suppose  that  the  letter  was  written  in 
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answer  to  an  application  by  the  plaintiff  for  an  extension  of       ^889. 
time.    At  all  events,  in  case  of  a  new  trial,  if  the  plaintiff  does     O'LeAby 
not  prove  either  that  the  extension  of  time  was  given  on  his  ji^.  Pelican 
application,  or  that  he  assented   to   the  offer  made  by  the  Insurance 
defendants  by  the  letter  (if  it  did  originate  with  them),  he 
would  probably  fail  in  his  action. 

I  think,  with  some  hesitation,  that  a  new  trial  should  be 
granted,  the  plaintiff  paying  the  costs  of  the  former  trial  and 
of  the  application  to  set  aside  the  verdict,  in  thirty  days  after 
taxation ;  and  in  ease  they  are  not  so  paid,  that  a  nonsuit 
should  be  entered. 

Wetmore,  J.    I  agree  with  the  learned  Chief  Justice. 

New  trial,  upon  payment  of  costs. 


SAYRE  V.  WILLIAMS.  1889. 


Practice  —  Affidavit  to  hold  to  hail  —  Statement  of  cause  ofa^ition  — 

Certainty  of. 

An  affidaTit  to  hold  to  bail  should  be  direct  and  positive  as  to  the  existence  of 
a  caiiBe  of  action. 

Therefore,  an  affidavit  to  hold  the  master  of  a  vessel  to  bail  in  an  action  for 
neglisentlv  losing  a  scow,  which  stated  that  tbe  scow  had  been  taken  to  the 
vend  with  deals  for  loading,  and  made  fast  thereto,  and  taken  charge  of  by 
the  master,  but  only  alleged  the  negligence  of  the  master,  and  consequent 
loss  of  the  scow,  as  matter  of  information  and  belief,  was  held  insufficient. 

Per  Palmeb,  J.  That  if  the  affidavit  alleged  facts  Hiat  were  reasonable  evi- 
dence of  a  cause  of  action,  sufficient  to  satisfy  the  Judge  who  ordered  the 
arrest,  it  was  sufficient. 

This  was  an  application  made  to  His  Honor  Mr.  Justice  King, 
at  Chambers,  to  set  aside  the  arrest  of  the  defendant  Thomas 
Williams,  and  for  an  order  to  have  the  bail-bond  delivered  up 
to  be  cancelled,  on  the  ground  that  the  affidavit  on  which  the 
Judge's  order  for  the  defendant's  arrest  was  made  was  insuffi- 
cient. 

His  Honor  referred  the  matter  to  the  Court. 

June  12, 1889.    McLea/n,in  support  of  the  application.    The 
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1889.  affidavit  to  hold  to  bail  is  not  distinct  and  positive  as  to  the 
Sayre  existence  of  a  cause  of  action,  nor  does  it  state  a  sufficient 
Williams  ^^"®®  ^^  action.  Many  of  the  allegations  are  only  of  the 
deponent's  belief  or  information.  See  Fi^icke  v.  Poole  (1)  ; 
Nicholson  v.  Nowlin  (2).  It  should  aver  whatever  is  necessary 
.to  shew  the  plaintiff's  right  of  action:  Townsendv.  Brims 
(3).  An  executor  may  swear  to  his  belief:  SJiddon  v.  Baker 
(4).  No  contract  to  return  the  scow  is  shewn.  At  most,  there 
was  a  non-feasance  and  not  a  mis-feasance.  It  is  not  alleged 
that  the  captain  or  any  of  his  servants  took  control  of  the 
scow.  Wetmore  v.  McKenzie  (5).  [King,  J.  referred  to  FouUcea 
V.  Metropolitan  District  Railway  Co.  (6)].  The  right  of  a  pas- 
senger to  be  carried  safely  is  independent  of  contract.  Piggott 
on  Torts,  233.  In  case  of  non-feasance  there  is  no  liability. 
Thome  V.  Deas  (7) ;  Balfe  v.  West  (8) ;  Elsee  v.  Gaiward  (9). 

C.  A,  Palmer,  contra.  The  test  is,  had  the  defendant  charge 
of  the  scow.  If  so,  his  not  doing  an  act,  or  what  might  be 
termed  non-feasance,  renders  him  equally  responsible  as  if  be 
had  committed  a  mis-feasance.  It  is  submitted  that  when  the 
affidavits  are  read  together,  they  clearly  shew  a  sufficient  cause 
of  action  to  entitle  the  plaintiff  to  an  order  to  arrest  the  de- 
fendant. In  the  case  of  a  Judge's  order,  it  is  only  necessary 
that  the  Judge  to  whom  the  application  is  made,  is  satisfied, 
from  all  the  facts  brought  before  him,  of  the  existence  of  a 
cause  of  action.  Darner  v.  Bvshy  (10).  Even  if  there  is  doubt 
as  to  the  sufficiency  of  the  affidavit,  the  arrest  should  not  be 
set  aside,  as  the  plaintiff  would  thereby  be  deprived  of  all  pos- 
sible means  of  recovering  his  claim. 

McLean,  in  reply.  In  the  case  of  Stephenson  v.  Elliott  (11), 
the  arrest  was  upon  a  Judge's  order,  and  there  the  affidavit 
was  held  insufficient. 

Cur,  adv.  mdt. 

The  following  judgments  were  now  delivered : 

Sir  John  C.  Allen,  C.  J.    The  only  point  which  I  think 

(1)  9  B.  &  C.  643.  (5)  1  P.  &  B.  667.  (9)  6  T.  R.  14S. 

"      "^  (6)  6  C.  P.  D.  167.  (10)  6  P.  R.  (Ont.)  36& 


{%)  8  Pugs.  21G.  (6)  6  G.  P.  D.  167.  (10)  5  P.  R.  (Om 

(3)  2  C.  &  J.  468.  (7)  4  Johns.  (N.  Y.)  84.  (11)  8  Pugs.  199. 

(4)  1  T.  R.  87.  (8)  18  C.  R  466. 
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it  necessary  to  consider  in  this  case   is,  whether  the  cause  of  ^^^- 

action  on  which  the  plaintiff  claims,  is  stated  with  sufficient  Satre 

certainty  and  positiveness  in  the  affidavits  on  which  the  Judge's  wiluams. 

order  for  the  defendant's  arrest  was  made.  

Allen,  G.  J. 

It  is  stated  in  Chit.  Arch.  (12th  ed.)  752,  that  the  affidavit       

must  be  direct  and  positive  as  to  the  existence  of  the  debt  or 
other  cause  of  action,  and  not  merely  argumentative.  And  in 
Fricke  v.  Pooh  (1) ;  Lord  Tenterden,  C.  J.,  said  :  "  An  allega- 
tion in  an  affidavit  to  hold  to  bail,  is  conclusive  on  the  defen- 
dant ;  it  is  not  traversable.  It  ought  therefore  to  be  certain. 
We  must  not  intend  anything  in  such  affidavit." 
.  Applying  those  principles  to  the  present  case,  let  us  see  what 
material  facts  are  stated  positively. 

The  plaintiff  states :  1.  That  he  was  the  owner  of  a  scow 
or  lighter,  used  for  the  purpose  of  delivering  deals  alongside  of 
vessels  in  the  harbor  of  St.  John.  2.  That  he  hired  the  scow 
to  one  Gregory,  for  the  purpose  of  delivering  deals  alongside 
the  steamship  North  Erin.  Then  it  is  stated  in  the  third 
paragraph  that  the  plaintiff  was  informed  and  believed  that 
the  scow  was  taken  alongside  the  vessel  on  the  30th  April  last, 
and  delivered,  with  her  lading  of  deals,  into  the  custody  and 
control  of  the  defendant,  the  master  of  the  steamship  North 
Erin,  who  received  and  accepted  the  scow,  and  caused  it  to  be 
fastened  and  secured  alongside  the  vessel.  The  fourth  para- 
graph states  that  the  defendant  and  his  servants,  the  officers 
and  crew  of  the  ship,  conducted  themselves  so  negligently, 
carelessly  and  improperly  in  the  mooring  and  securing  the 
scow  that  it  broke  adrift  in  the  night  of  the  30th  April,  or 
early  in  the  morning  of  the  1st  May,  and  was  driven  or  forced 
out  to  sea,  and  has  not  since  been  heard  of,  and  has,  by  such 
carelessness  and  grossly  negligent  conduct  of  the  defendant  and 
his  agents,  been  wholly  lost  to  the  deponent. 

The  affidavit  of  one  Samuel  Elliott,  states  that  he  delivered 
ihe  scow,  mentioned  in  the  plaintiff's  affidavit,  alongside  the 
North  Erin,  and  took  a  line  from  one  of  the  men  of  the  vessel 
and  made  the  scow  fast  to  the  vessel.  That  on  the  end  of  the 
scow  which  was  up-stream,  there  were  three  good  and  sub- 
atantial  ring-bolts  for  fastening  lines  or  hawsers  to ;  that  he 

(1)  9  B.  ft  C.  543. 
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1889.  fastened  one  line  to  the  scow,  as  was  customary  in  the  harbor 
Sayrb  of  St.  John,  and  then  left  the  master  of  the  vessel  and  bis 
Williams,  ^^cers  and  crew  to  secure  the  8C0W  as  they  should  deem  best, 
as  after  fastening  the  one  line,  the  scow  was  in  their  charge, 
and  he  had  nothing  further  to  do  with  her  till  she  was  un- 
loaded, when  he  would  cause  her  to  be  taken  away.  That  at 
the  time  of  taking  the  scow  to  the  vessel,  the  current  was  run- 
ning very  strong  by  reason  of  its  being  the  freshet  season ;  and 
in  his  opinion,  one  rope  or  hawser  to  one  ring-bolt  in  the  scow, 
was  not  a  proper  or  sufficient  securing  of  it.  That  he  called 
the  attention  of  the  master  of  the  steamer  to  the  fact  that 
the  scow  was  not  properly  secured,  and  required  looking  after. 

So  far,  the  affidavit  of  Elliott  substantially  states  facts.  He 
then  adds,  that  he  does  not  personally  know  how  the  scow  was 
fastened  to  the  steamship,  but  according  to  his  information  and 
belief,  it  remained  till  one  or  two  o'clock  in  the  morning  of  the 
1st  of  May,  outside  of  another  scow,  and  fastened  to  the  steam- 
ship by  one  rope  only,  in  one  of  the  ring-bolts  of  the  scow. 

These  affidavits  shew  positively  enough  that  the  -plaintiff 
was  the  owner  of  a  scow  which  he  lent  for  the  purpose  of 
carrying  deals  to  the  North  Erin ;  that  the  scow  was  taken  to 
the  vessel  and  made  fast,  having  been  taken  charge  of  by  the 
master  or  some  of  the  crew ;  and  that  the  master  was  told  by 
the  person  who  took  the  scow  there,  and  who,  apparently,  had 
nothing  to  do  with  discharging  the  deals,  that  it  was  insuffici- 
ently fastened,  and  required  to  be  looked  After,  There,  all 
positive  statement  of  facts  ends,  though  something  more  was 
essential  to  shew  that  the  plaintiff  had  a  cause  of  action  for 
which  he  could  arrest  the  defendant ;  namely,  the  negligence  of 
the  master  or  his  servants,  and  indeed,  even  the  loss  of  the 
scow.  Of  those  matters  there  is  not  a  single  fact  stated,except 
on  information  and  belief. 

It  is  true,  that  the  fourth  paragraph  of  the  plaintiff 's  affi- 
davit states  absolutely  that  the  scow  broke  away  from  the  ship 
and  was  driven  out  to  sea  on  the  night  of  the  30th  April,  or 
the  morning  of  the  Ist  May ;  but  this  evidently  was  not,  I 
think,  intended  as  the  statement  of  a  fact  within  the  plaintiff's 
own  knowledge,  but  was  founded  on  his  information  and  belief, 
as  in  the  preceding  paragraph,  because  it  was  not  relied  on  at 
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the  argument  as  a  positive  statement  of  the  fact  within  the       ^^^' 
plaintiff's  knowledge.     If  it  could  have  been  so  treated,  the      Sayrb 
application  to  rescind  the  Judge's  order  would  not  have  been   wiiIiams. 
arguable,  nor,  probably  would  the  affidavit  of  Elliott  as  to  his 
information  and  belief  on  the  same  matter  have  been  produced ; 
for  it  certainly  could  not  add  any  weight  to  a  positive  affidavit 
on  the  point  by  the  plaintiff. 

As  the  case  stands  on  the  affidavits,  it  is  only  matter  of  in- 
ference that  the  scow  was  lost;  which  is  not  sufficient. 

Had  those  paragraphs  of  the  affidavits  which  are  founded 
on  information  and  belief  been  omitted,  as  I  think  they  should 
have  been,  what  case  would  the  plaintiff  have  made  out  to 
arrest  the  defendant  ? 

Holding  the  affidavit  to  hold  to  bail  to  be  insufficient,  does 
not  in  any  way  affect  the  question  whether  the  plaintiff  has  a 
right  to  maintain  the  action.  He  may  have  a  good  cause  of 
action  against  the  defendant,  and  still  not  have  shewn  ground 
by  the  affidavits  to  arrest  him. 

I  think  the  application  to  set  aside  the  order  for  the  arrest, 
and  to  deliver  up  the  bail-bond  should  be  granted,  on  condition 
that  the  defendant  enter  a  common  appearance  in  the  suit. 

Wetmore,  King  and  Fraser,  JJ.,  concurred. 

Palmer,  J.  Mr.  Justice  King  made  an  order  to  hold  the  de- 
fendant to  bail,  on  the  several  affidavits  of  the  plaintiff  and  one 
Elliott.  The  plaintiff's  affidavit  stated  in  effect  as  follows:  That 
he  was  the  owner  of  a  scow,  which  he  hired  to  one  Gregory  for 
the  purpose  of  delivering:  deals  alongside  the  steamship  "  North 
Erin  " ;  that  he  was  informed  and  believed  that  the  scow  was 
taken  alongside  the  steamer  in  the  harbor  of  Saint  John,  and 
delivered  with  her  lading  of  deals,  to  the  custody,  possession  and 
•control  of  the  defendant,  the  master  of  the  vessel,  who  received 
and  accepted  the  control  thereof,  to  be  fastened  and  secured 
alongside  said  vessel ;  that  the  master  and  his  servants  con- 
ducted themselves  so  carelessly,  negligently  and  improperly  in 
the  mooring  and  securing  of  the  scow,  that  she  broke  adrift 
in  the  night  and  was  driven,  by  the  tide,  out  to  sea  and  lost ; 
that  the  scow  was  of  the  value  of  $350 ;  that  he  could  not  re- 
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1889.  place  the  same  during  the  season ;  and  that  the  defendant  was 
Sayrk  grossly  negligent  in  the  method  in  which  he  fastened  the  scow ; 
Williams.  ^^^^  ^^^  ^^^  *^  *'^®  plaintiff  was  $400 ;  that  the  defendant  was 
Pahil^  about  to  leave  the  jurisdiction  of  the  Court,  and  that  his  arrest 
was  not  sought  for  the  purpose  of  harrassing  him,  but  for  the 
sole  purpose  of  securing  indemnity.  A  Mr.  Elliott,  in  his 
affidavit  stated  that  he  delivered  the  scow  alongside  the 
steamer,  and  took  a  line  from  one  of  the  steamer's  men  and 
made  the  scow  fast  to  the  steamer ;  that  on  the  end  of  the  scow 
which  was  left  upstream,  there  were  three  ring-bolts  for  the 
fastening  warps  to,  and  that  it  was  customary  always  for  him, 
in  the  harbor  of  Saint  John,  to  leave  the  scow  fastened  with 
one  line  and  then  to  leave  it  to  the  master  of  the  vessel,  his 
officers  and  crew  to  secure  the  scow  as  they  should  deem  best ; 
and  that  after  fastening  one  line  to  the  head  of  the  scow,  she 
was  then  in  their  charge  and  he  had  nothing  further  to  do  with 
her  until  she  was  unloaded,  when  he  would  cause  her  to 
be  taken  away ;  that  when  he  had  delivered  the  scow  at  said 
vessel  it  was  about  one  o'clock  in  the  afternoon ;  that  he  w^as 
informed  and  believed  that  she  remained  until  one  or  twa 
o'clock  next  morning;  that  there  were  other  scows  between 
where  the  steamer  was  anchored  in  the  stream,  and  the  Sand 
Point  shore  in  Carleton,  secured  at  the  upstream  end  only  with 
the  one  line  or  rope  to  one  of  the  three  ring-bolts ;  that  at  that 
time  the  current  was  running  very  strong  at  that  place,  and  in 
his  opinion,  one  rope  or  warp  to  one  of  the  ring-bolts  in  the 
end  of  the  scow,  was  not  a  proper  and  sufficient  securing  of 
the  scow ;  and  that  he  called  the  attention  of  the  defendant  to  the 
fact  that  the  scow  was  not  then  properly  secured,  and  required 
looking  after.  That  the  rent  for  a  scow  in  the  shipping  season 
is"  one  dollar  per  day,  and  the  time  they  are  most  fully  used 
is  from  the  tifth  of  April  to  the  first  of  October,  in  each 
year. 

The  defendant's  counsel  made  a  motion  to  set  aside  the  bail- 
bond,  on  the  ground  that  the  affidavits  disclosed  no  suffi- 
cient cause  of  action.  It  was  answered  by  the  plaintiff's 
counsel :  first,  that  the  affidavits  were  sufficient ;  and  secondly, 
that  if  they  were  not,  the  motion  should  have  been  to  set 
aside  the  Judge's  order ;  and  that  the  bail  bond  could  not  be  set 
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aside  with  the  Judge's  order  standing,  as  it  was  the  Judges's       ^^^' 
order  alone  that  authorized  the  arrest.  Sayre 

V, 

The  principles  which  govern  the  granting  of  orders  for  arrest   Williams. 
for  causes  of  action  for  which  a  party  cannot,  without  such     paJ^^j. 

order,  be  arrested  at  common  law,  are  very  important.     It  is       

true,  such  an  order  should  not  be  made  unless  there  is  reason- 
able evidence  of  a  cause  of  action ;  but  an  arrest  rarely  could 
be  made  for  such  a  cause,  if  evidence,  such  as  might  be  required 
on  the  trial,  was  absolutely  necessary  to  be  produced  before  it 
could  be  made;  for  there  is  no  means  of  procuring  the  evidence 
of  the  defendant  or  hostile  witnesses,  as  there  would  be  on  the 
trial,  and  therefore  the  Judge  might  be  sufficiently  satisfied 
that  there  was  reasonable  evidence  of  a  cause  of  action  with- 
out it  being  so  strictly  proved  as  on  the  trial.  The  whole 
object  of  the  bail  is  to  prevent  persons  from  committing  wrong 
or  incurring  liabilit}^  to  parties  within  the  jurisdiction,  and  then 
escaping  beyond  it  without  answeringfor  the  wrong;  audit  would 
very  much  weaken  the  energy  and  power  of  the  Court  to  pre- 
vent or  redress  such  wrongs,  if  Judges  were  too  technically 
strict  as  to  the  proof  of  their  being  committed,  before  authoriz- 
ing an  arrest  to  answer.  Therefore  all,  I  think,  a  Judge  ought 
or  ever  did  require,  was  such  reasonable  evidence  as  ought  to 
satisfy  his  judicial  discretion,  that  a  wrong  had  been  com- 
mitted, for  which  the  law  authorized  him  to  order  the  arrest, 
and  the  question  is,  whether  this  has  been  done  in  this  case  ? 
On  the  other  hand,  I  think,  no  Judge  ought  to  make  such  an 
order  unless  such  facts  are  proved  before  him,  as  ought  reason- 
abl}'  to  satisfy  him  prima  facie  that  a  cause  of  action  exists* 
In  this  case  the  plaintiff  himself  did  not  know  of  all  the  facts 
necessary  to  prove  his  cause  of  action,  nor  had  he  any  witness 
to  prove  exactly  what  took  place,  but  he  could  prove  that  his 
scow  was  put  into  the  hands  of  the  defendant ;  that  it  was  his 
duty,  by  the  custom  of  the  port,  to  secure  and  take  care  of 
her ;  that  when  left  with  the  defendant,  she  was  not  properly 
fastened  to  resist  the  current  for  any  length  of  time  ;  and  she 
went  adrift  by  the  carelessness  of  the  defendant;  but,  he 
could  not  tell  exactly  what  that  carelessness  was.  It  might 
have  been  that  she  was  never  properly  fastened ;  or  it  might 
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1S89.  have  been  that  she  was  properly  fastened  and  afterwards  the 
Satrb  fastening  removed. 
Williams.  -^^^  these  things,  it  appears  to  me,  are  matters  of  evidence, 
the  onus  of  which  the  jury  might  think  ought  to  be  cast  on 
the  defendant  to  explain,  or  an  inference  made  against  him* 
At  all  events,  if  unexplained,  the  question  is  whether  there 
would  be  evidence  for  a  jury  ?  If  so,  there  was  sufficient 
evidence  to  make  the  order,  and  even  for  a  verdict  for  the 
plaintiff  if  this  was  the  evidence  on  the  trial ;  not  that  I 
think,  that  because  the  jury  on  the  trial,  or  the  Court  on  the 
final  hearing  of  the  case,  if  the  case  was  doubtful  in  point 
of  law  or  fact,  might  decide  finally  against  the  plaintiff,  that 
would  be  any  reason  for  setting  aside  the  arrest  on  a  summary 
application,  for  the  object  of  the  bail  is  to  answer  the  plaintiff 
if  he  succeeds,  whether  he  will  or  not  cannot  be  for  certain 
determined  until  the  final  end  of  the  case.  All  that  it  appears 
to  me  that  the  Court  can  or  ought  to  do  on  a  summary  ap- 
plication, is  to  see  that  the  plaintiff  has  put  before  it,  under 
oath,  such  evidence  as  would  afford  reasonable  ground  for  a 
priTna  facie  case.  The  state  of  facts  sufficiently  proved  by  the 
affidavits,  discloses  a  cause  of  action,  if  the  defendant  either 
owed  a  duty  to  the  plaintiff  to  take  care  of  his  scow,  and  did 
not  do  so,  or  did  any  wrong  thereto  by  which  it  was  lost,  and 
it  will  aid  in  discussing  the  questions  to  determine  this  ques- 
tion of  law.  If  A.,  the  owner  of  a  scow,  hires  her  to  B.,  who 
employs  her  in  carrying  deals  to  a  ship,  of  which  C.  is  master, 
and  she  is  left  in  his  possession  for  the  purposes  of  the  ship, 
and  is  lost  by  being  negligently  taken  care  of,  can  A.  maintain 
an  action  against  C.  for  the  damage  occasioned  by  her  loss  ? 
The  first  consideration  is,  that  if  A.  cannot,  he  is  without  a 
remedy;  for  he  can  have  no  action  against  B.,  for  B.  is  guilty  of 
no  wrong.  He  merely  used  the  scow  as  he  had  a  right  to  do, 
according  to  the  terms  of  his  hiring,  and  it  may  be  doubtfal 
whether  B.  could  recover  against  C.  for  the  value  of  the  scow, 
for  he  did  not  own  it,  and  therefore  its  loss  was  not  damage  to 
him.  The  ground  of  the  contention  is,  that  as  there  was  only 
a  contract  between  A.  and  B.,  there  was  no  privity  between  A 
and  C,  and  if  a  contract  is  necessary  between  A.  and^C,  in 
order  to  maintain  an  action,  it  may  be  doubtful  if  there  is  any, 
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as  the  only  way  such  a  contract  could  be  implied,  would  be  by       ^889. 
treating  B.  as  the  agent  of  A.,  in  depositing  the  scow  with  C;      Saym 
and  it  is  argued  that  as,  from  the  deposit,  there  would  arise  an   wvaaamb. 
implied  contract  with  B.,  that  C.  would  take  proper  care  of  the       - — 
«cow,  this  would  exclude  the  idea  of  any  implied  contract  with       — •' 
A.,  the  owner.      Horace  Smith,  in  the  second  edition  of  his 
work  on  Negligence,  at  page  6,  says :    "  Sometimes,  however, 
when  there  has  been  a  breach  of  contract  towards  the  con- 
tracting party,  there  has  also  been  a  breach  of  duty  towards 
some  third  person  not  privy  to  the  contract,  and  such  breach 
of  duty  is  actionable."    Again,  he  says :    *'  The  true  question 
always  is,  has  the  defendant  committed  a  breach  of  duty  apart 
from  the  contract ;  if  he  has  only  committed  a  breach  of  con- 
tract, he  is  liable  to  those  only  with  whom  he  has  contracted ; 
but  if  he  has  committed  a  breach  of  duty,  he  is  not  protected 
by  setting  up  the  contract,  in  respect  to  the  same  matter,  with 
another  person." 

The  question  is  not,  whether  there  is  a  contract  or  not,  but 
what  is  the  relation  between  two  persons,  A.  and  C,  which 
imposes  the  duty  (with  regard  to  the  property  of  A.  that  C.  has 
taken  into  his  possession),  of  using  such  ordinary  care  or  skill 
as  may  prevent  injury  to  such  property. 

My  mind  goes  the  full  length  of  the  principles  affirmed  by  the 
Master  of  the  Rolls  in  Heaven  v.  Pender  (1);  although  the  other 
•Judges  decided  that  case  on  other  grounds,  and  did  not  go  so 
far,  and  it  is  not  necessary  to  do  so  in  order  to  maintain  the 
proposition  I  have  stated.  This  principle  was  distinctly 
affirmed  by  this  Court,  and  afterwards  by  the  Supreme  Court 
of  Canada  on  appeal,  in  the  ease  of  Btisby  v.  Winchester  (2). 
The  contract  in  that  case  was  between  the  shipper  of  the  goods 
•and  the  defendant  only;  there  was  no  contract  with  Busby,  the 
owner  of  the  goods,  the  plaintiff  in  that  suit  There,  as  here, 
•the  contention  was,  that  the  shipper  alone  could  sue,  as  there 
was  no  privity  between  the  owner  of  the  goods  and  the  cap- 
tain, but  the  Court  held  that  the  captain  owed  a  duty  to  the 
-owner  of  the  goods,  arising  from  his  having  taken  possession 
of  them  to  take  care  of  and  to  deliver  them.  In  that  case,  all 
that  the  defendants  did,  in  one  sense,  was  a  nonfeasance ;  he 

a)  11  Q.  B.  D.  603.  (2)  10  Can.  &  C.  R.  S30 
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1889.       did  not  deliver  the  goods  to  the  owner  when  demanded.    The 

Sayre      principle  appears  to  be  that  if  a  person  takes  possession  of 

WnliAMs.   another's  goods,  it  is  his  duty  to  use  reasonable  care,  if  not 

— -       doing  so  might  cause  injury  to  such  property,  in  reference  to 

— .'        which  Mr.  Smith,  at  p.  7,  says  :  **  The  principle  enunciated  by 

the  Master  of  the  Rolls  seems  to  be,  that  if  a  reasonable  man 

must  see  that  if  he  did  not  use  care  in  the  circumstances,  he 

might  cause  injury  to  the  person  or  property  of  another,  it  is 

his  duty  to  exercise  such  care." 

I  think  it  clear  that  if  A.  accepts  possession  of  goods  belong- 
ing to  B.,  he  is  bound,  after  he  has  taken  them  into  his  posses- 
sion, to  the  same  degree  of  care  as  a  depositary.    It  is  in  efifect* 
the  same  as  the  first  kind  of  bailment  mentioned  by  Lord 
Holt,  in  Cogga  v.  Beimard  (1).     Take  a  bald  case  of  A.  finding* 
B.'s  goods.    A.  would  not  be  bound  to  take  them  into  his  pos- 
session, but  if  he  does,  he  must  use  them  with  some  degree  of 
care.     See  laaack  v.  Clark  (2).     In  the  gi-eat  case  of  Foster  v. 
Eaaex  Bank  (3),  the  Court  say,  at  p.  507 :  "  The  depositary  is 
answerable,  in  case  of  loss,  for  gross  negligence  only,  or  fraud 
which  will  make  a  bailee  of  any  character  answerable."   Again, 
the  Court,  in  that  case,  say  (at  p.  508) :  "  Fraud  on  property- 
deposited,  committed  by  the  depositary,  or  his  servant  actings 
under  his  authority,  express  or  implied,  relative  to  the  subject- 
matter  of  the  fraud,  is  equivalent  to  gross  negligence,  and  renders 
the  depositary  liable."   Shewing  that  the  principal  is  liable  for 
the  gross  negligence  of  his  servants  with  reference  to  the 
deposit,  when  the  servant  is  acting  in  reference  to  the  matters 
of  his  employment.    It  is  not  necessary,  however,  to  decide 
that  the  master  was  liable  for  the  act  of  the  sailors,  because^ 
Elliott's  affidavit  states  that  the  custom  of  the  port  of  Saint 
John  was  for  the  scowman  to  leave  the  scow  fastened  with 
one  line,  and  then  leave  it  to  the  ship  to  secure  her  as  they 
chose,  as  after  that  she  was  considered  in  their  charge  ;  and  it 
is  evident  that  it  is  the  duty  of  the  shipper  to  put  the  deals 
alongside,  and  of  the  master  to  accept  them  there  and  to  put 
them  on  board,  and  to  do  this  he  must  accept  both,  which 
must  remain  there  until  unladen,  and  he  must  take  care  of  the 
scow  as  well  as  of  the  deals. 

(1)  2  LcL  Raym.  9^9.  (8)  17  Mms.  479. 

(2)  2  Bulst.  300,  812 ;  1  RoIL  59, 126. 
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This  scow  is  shewn  to  have  been  fastened  by  the  ship's  line,       ^^89. 
and  the  captain  notified  that  she  was  so  there,  and  required  to      Saybb 
be  made  more  secure,  and  common  honesty  required  that  if   wiluams. 
the  captain  did  not  desire  to  take  possession  of  her  he  should 
say  so,  and  not  allow  the  persons  to  leave  her  there,  and  go 
away  under  the  impression  that  he  would  take  care  of  her,  if 
he  did  not  so  intend. 

How  does  the  case  differ  from  an  action,  by  the  owner  of  the 
deals  if  they  were  lost  under  the  same  circumstances  ?  Could 
it  be  pretended  that  they  were  not  accepted  by  the  master 
when  all  was  done  to  make  a  delivery  according  to  the  custom 
of  the  port,  and  he  notified  that  they  were,  and  the  person  in 
charge  allowed  to  leave  without  any  notice  that  he  would  not 
Accept  them  ?  Leaving  out  the  evidence  that  the  man  took 
charge  of  them.  This  is  evidence  that  it  was  his  duty  to  take 
charge  of  it  according  to  the  custom  of  the  port,  and  he  did 
so,  according  to  that  custom,  but  even  this  is  not  necessary,  for 
the  liability  of  the  master  for  the  act  of  his  sailors  or  any 
person  in  charge  of  the  ship,  is  fully  discussed  and  af&rmed  in 
Budyy  v.  Winckester. 

I  have  made  these  observations,  because  I  have  a  strong 
opinion  that  the  defendant  in  this  case  is  liable,  if  he  or  his 
men  in  the  course  of  their  employment  with  regard  to  the 
general  business  of  the  ship,  was  guilty  of  any  negligence  by 
which  the  plaintiff's  scow  was  lost  as  stated  in  the  affidavit ; 
even  if  such  negligence  could  only  be  called  nonfeasance,  that 
is,  not  doing  something  that  they  ought  to  have  done ;  but,  if 
this  scow  was  lost  by  the  negligence  of  the  defendant,  as  the 
affidavits  state,  then  I  think  he  was  guilty  of  what  may  be 
properly  called  misfeasance.  This  principle  was  fully  afiirmed 
in  the  case  of  Foulkes  v.  Metropolitan  and  District  Railway  Co, 
(1).  Mr.  Justice  Thesiger,  at  page  170  says :  "  The  solicitor 
general  attempted  to  draw  a  line  in  a  case  like  the  present,  be- 
tween the  commission  of  an  act,  which  is  in  itself  wrongful, 
and  the  omission  of  some  act  to  which  the  company  would 
admittedly  be  bound,  if  the  passengers  were  carried  by  them 
under  a  contract.  It  is,  however,  very  difficult  to  see  how  such 
a  line  can  be  reasonably  drawn.      Suppose  the  carriage  in 

(1)  6  C.  p.  D.  157. 
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^^^'  which  the  plaintiff  rode  had  been  allowed  by  the  neglect  of 
Saybe  the  defendants  to  be  in  an  insecure  and  dangerous  condition^ 
Williams.  ^^^  ^^  accident  had  thereby  occurred  to  him ;  why  should  the 
defendants  be  the  less  liable  to  him  than  if  their  porter  had, 
as  the  train  was  leaving  Hammersmith  station,  negligently 
shut  the  carriage  door  upon  the  plaintiff's  fingers,  in  which 
case  the  solicitor  general  admits  the  defendants  would  be 
liable." 

In  this  case,  can  a  distinction  be  drawn  between  the  case 
where  the  captain  has  failed  sufficiently  to  fasten  the  scow, 
and  if  he  had  first  properly  fastened  her  and  then  taken  such 
fastenings  off  ?  For  the  latter  he  would  be  unquestionably 
liable,  and  why  not  for  the  first  ? 

The  case  of  Wetmore  v.  McKenzie  (1)  has  been  cited,  but 
that  case  can  be  supported  as  the  Court  decided  that  the 
declaration  was  upon  a  contract,  that  is,  that  there  was 
an  allegation  that  the  defendant,  at  the  special  instance  and 
request  of  the  plaintiff,  had  the  care  of  a  certain  scow  of  the 
plaintiff,  and  therefore  the  action  failed  on  that  ground,  as 
did  the  counts  of  the  same  character  in  Bushy  v.  WvrickesteTr 
and,  if  some  of  the  dicta  of  Mr.  Justice  Duff  in  that  case 
is  contrary  to  the  principles  I  have  endeavored  to  state, 
I  think  they  are  clearly  inconsistent  with  what  was  decided 
in  Bushy  v.  Wmckeater,  and  to  that  extent  are  over-ruled^ 
At  all  events,  in  any  view  of  this  case,  I  cannot  see  how 
the  Court  should  be  called  upon  to  decide  so  important  a 
question  on  a  mere  summary  application.  If,  on  the  final  ad- 
judication of  the  case,  it  turns  out  that  there  is  no  cause  of 
action,  the  bail  are  not  injured.  All  we  have  now  to  see  is  that 
there  Is  reasonable  evidence  of  a  cause  of  action,  and  if  so,  the 
defendant  ought  to  be  held  to  answer  it. 

As  my  brothers  think  the  affidavits  not  sufficient,  it  is  no 
use  my  looking  over  them  to  see  if  they  come  up  to  what  I 
have  indicated  is  necessary. 

Tuck,  J.,  being  related  to  the  plaintiff,  took  no  part 

Amplication  granted  wiiJiout  costs. 

a)lP.  AB,667. 
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Canada  Temperance  Act — Jvstice  of  the  Peace — Disqualificati^m  hy 
relationship — Bia>8 — By  wlwm  informations  laid — Thvrd  offence — 
Presence  of  defeTidatU  at  trial — Amendrrient  of  Act  after  first  conmc- 
tion — Keeping  for  sale — Evidence, 

Where  the  interest  of  a  Justice  of  the  Peace  in  a  summary  prosecution  tried 
before  him  is  not  pecuniary,  it  must,  in  order  to  disqualify  him,  be  such  a 
substantial  interest  as  to  make  it  likely  that  he  had  a  real  bias.  Mere  rela- 
tionship to  the  prosecutor  is  not  sufficient. 

A  number  of  persons,  including  one  N.,  were  associated  together  to  aid  in  en* 
forcing  the  Canada  Temperanoe  Act.  N.,  bein^  furnished  with  money  by  a 
member  of  the  association,  purchased  intoxicatmg  liquor,  in  order  to  enable 
him  to  lay  informations  and  prove  the  illegal  sale.  The  information  was  in 
fact  laid  by  a  policeman,  at  the  request  of  members  of  the  association,  who 
furnished  fundb  to  carry  on  the  prosecution.  The  conviction  of  the  defend- 
ant was  made  on  the  evidence  oi  N.,  who  was  a  cousin  of  the  Justice. 

Held — (Wetmore,  J.,  dissenting) — That  his  relationship  to  N.  did  not  dis- 
qualify the  Justice  from  trying  the  information. 

It  is  not  necessary  that  prosecutions  for  violation  of  the  Act  should  be  brought 
by  or  in  the  name  of  the  Collector  of  Inland  Revenue  of  the  district  where 
the  offence  is  committed. 

A  defendant  who  is  not  present  at  the  trial,  bat  is  represented  by  an  attorney, 
may  be  convicted  of  a  third  offence  :  following  Ms  parte  Oroves,  33  N.  6. 
Rep.  38. 

Evidence  of  a  sale  of  intoxicating  liquor  will  sustain  a  conviction  for  keeping 
liquor  for  sale. 

A  conviction  under  sec.  99  of  the  Canada  Temperance  Act  for  illegally  keeping 
intoxicating  liquor  for  sale,  is  not  affected  by  the  repeal  by  51  Vic.,  cap.  34, 
sec.  5  of  the  4th  sub-sec.  of  sec.  99,  which  relates  to  sales  for  medicinal  or 
manufacturing  purposes. 

In  Easter  Term,  1889,  on  motion  of  J,  A.  VanWart,  a  rule 
nisi  for  a  certiorari  was  granted  to  remove  a  conviction  of 
one  William  B.  Grieves,  had  before  the  Police  Magistrate  of 
the  City  of  Fredericton,  for  a  third  offence  of  keeping  intoxi- 
cating liquor  for  sale  contrary  to  the  provisions  of  The  Canada 
Temperance  Act.  The  grounds  on  which  the  rule  was  granted 
were: 

1.  That  the  Police  Magistrate  was  disqualified  from  trying 
the  complaint  —  one  Wesley  Nichol,  a  witness  for  the  prosecu- 
tion, being  the  real  prosecutor,  and  a  cousin  of  the  Police 
Magistrate. 

2.  That  the  prosecution  should  have  been  in  the  name  of 
the  Collector  of  Inland  Revenue. 

3.  That  the  second  part  of  The  Canada  Temperance  Act  had 


April  SB. 
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1890.^^  been  amended  by  the  Act  51  Vic,  cap.  34,  passed  in  1888,  and 
Ex  parte,    therefore   that   any   convictions   made   before    the   Act  was 
amended  would  not  be  evidence  to  prove  previous  offences. 

4.  That  sec.  ill  only  applied  to  municipalities. 

5.  That  the  defendant  could  not  be  convicted  for  a  third 
offence  unless  he  was  present  in  the  Court  at  the  time. 

April  10,  1890.  George  F.  Gregory  {McCready  with  him) 
shewed  cause.  Even  if  *  the  witness  Nichol  had  been  the 
informant  and  prosecutor,  the  relationship  existing  between 
him  and  the  Magistrate  would  not  have  disqualified  the  Magis- 
trate from  trying  the  complaint.  Relationship  between  the 
Judge  and  a  party  to  the  cause  is  only  a  matter  of  bias,  and 
not  one  of  absolute  disqualification,  differing  in  this  respect 
from  a  case  of  interest.  In  a  case  of  bias,  the  appellate 
Court  must  decide  each  case  by  itself.  There  is  no  fixed  rule 
governing  such  cases.  Where  even  the  smallest  pecuniary 
interest  is  shewn,  it  is  a  ground  of  disqualification.  Here, 
Nichol  was  only  a  witness,  though  a  zealous  one.  As  to  the 
principles  on  which  the  Courts  act  in  determining  whether  a 
case  is  one  of  bias  or  not,  see  Reg.  v.  Rand  (1) ;  Reg.  v.  Meyer 
(2) ;  Reg.  v.  Handsley  (3) ;  Reg.  v.  Farrant  (4) ;  Reg.  v.  Grim- 
mer  (5) ;  Reg.  v.  MiLledge  (6) ;  Reg.  v.  Lee  (7) ;  Reg.  v.  The 
Justices  of  Huntingdon  (8). 

2.  Sec.  101  of  the  Act  cannot  be  construed  into  providing  - 
that  a  person  may  lay  an  information  in  the  name  of  another 
person ;  if  so,  certainly  not  without  the  latter's  authority. 
The  name  of  the  Collector  of  Inland  Revenue  could  not  be 
used  without  his  consent  and  authority.  If  he  authorized  the 
use  of  his  name,  he  would  become  the  real  prosecutor,  and 
upon  him  would  fall  the  burden  of  the  costs.  While  the  sec- 
tion provides  that  the  prosecution  may  be  brought  in  the 
name  of  the  Collector  of  Inland  Revenue,  it  as  clearly  states 
that  it  may  be  brought  by  or  in  the  name  of  any  other  person. 

3.  As  to  the  effect  of  the  amendments  of  the  Act,  the  previ- 
ous convictions  which  were  relied  upon  were  not  based  upon 
the  sections  of  the  Act  which  had  been  repealed  or  amended, 

(1)  L.  R  1  Q.  B.  230.  (4)  20  Q.  B.  D.  68.  (7)  9  Q.  B.  D.  304. 

(2)  1  Q.  B.  D.  17a  (f>)  25  N.  B.  Rep.  424.  (8)  4  <i.  B.  D.  622. 

(3)  8  Q.  a  D.  883.  («0  4  Q.  B.  D.  882. 
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and  would  not  therefore  be  in  any  way  affected  by  the  amend-  ^890. 
ing  Acts.  The  certificate  of  the  Magistrate  is  made  evidence  ^P^ 
of  the  previous  conviction,  and  the  onus  would  be  upon  the 
defendant  to  show  that  these  convictions  were  for  acts  which 
were  not  offences  under  the  Statute  as  it  now  stands.  Besides^ 
the  question  as  to  whether  there  were  previous  first  and  second 
offences,  is  a  question  of  evidence,  and  cannot  under  Ex  parte 
Daley  (1)  be  raised  on  certiorari. 

4.  The  case  of  Ex  parte  Daley  also  disposes  of  the  fourth 
objection.  But  it  is  submitted  that  evidence  of  liquor  having 
been  sold,  is  evidence  of  the  keeping  of  liquor  for  sale. 

5.  The  case  of  Ex  parte  Orovea  (2)  decides  that  a  defendant 
may,  in  his  absence,  be  convicted  of  a  second  offence.  A  con- 
viction for  a  third  offence  may,  on  the  same  principle,  be 
made  if  the  defendant's  attorney  is  present  and  denies  the 
previous  conviction. 

J.  A.  VanWarty  in  support  of  the  rule.  As  to  the  first  and 
second  objections:  It  is  submitted  that  the  proper  construction 
of  sec.  101  of  the  Act  is,  that  the  information  must  be  laid  by 
or  in  the  name  of  the  Collector  of  Inland  Revenue.  If  not  so 
limited,  the  last  clause  of  the  section  would  enable  a  person  to 
bring  the  prosecution  in  the  name  of  any  other  person.  In 
that  way  the  real]  prosecutor  may  not  be  the  one  in  whose 
name  the  information  is  laid.  In  the  present  case  Nichol  is 
shewn  to  be  the  real  prosecutor,  although  Wright  is  named  as 
the  informant,  and  Nichol  is  related  to  the  Magistrate.  Ex 
parte  Jones  (1).  In  either  case  this  conviction  is  bad,  for  the 
prosecution  was  not  brought  by  the  Collector  of  Inland  Revenue; 
and  being  brought  by  Nichol  in  the  name  of  Wright,  Nichol 
being  related,  this  is  a  fatal  objection.  3.  This  was  a  con- 
viction for  a  third  offence.  The  two  previous  convictions 
relied  on  were  made  before  Acts  51  Vic.  cap.  34,  and  51  Vic 
eap.  35,  were  passed  amending  The  Canada  Temperance  Act. 
Sub-sec  4  of  sec.  99  of  the  Act  is  repealed  by  51  Via  cap.  34. 
So  far  as  the  evidence  shews,  the  two  previous  convictions 
may  have  been  made  for  violation  of  sub-sec  4  so  repealed, 
and  if  so  they  cannot  now  be  relied  upon  in  order  to  establish 

0)  27K.  B.  Bep.  129.  (2)  28 N.  &  Rq).  8&  (8)27  N.  B.  Rep.  662. 
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1890.  a  third  offence.  The  same  may  be  said  as  to  other  amend- 
Exparu  ments.  Under  the  rule  of  construction  of  statutes  given  in 
Grieves,  rpj^^  Interpretation  Act  (Rev.  Stat.  Can.,  cap.  1),  sec.  7  sub-sec 
51,  the  references  to  first,  second  and  third  convictions,  must  be 
held  to  relate  to  the  Act  as  amended  ;  sec.  115  must  therefore 
have  reference  to  the  Act  as  amended.  It  has  not  been 
shewn  for  what  the  previous  convictions  were  made,  and  it 
is  possible  that  they  were  for  offences  which  only  existed 
before  the  amending  Act.  Form  O,  of  the  amending  Act  of 
1888,  shews  that  proceedings  for  repeal  of  the  Act,  must  be 
taken  under  the  Act  as  amended.  4.  Sec.  Ill,  which  was 
relied  on  under  the  evidence  as  establishing  the  offence  of 
keeping  for  sale,  only  relates  to  proof  where  the  ofifence  is 
committed  in  a  "  Municipality."  The  offence  was  alleged  to 
have  been  committed  in  the  City  of  Fredericton.  While  the 
city  is  a  municipal  corporation,  it  is  not  a  Municipality,  within 
the  general  meaning  of  the  word.  5.  The  penalty  for  a  third 
offence  being  imprisonment,  the  defendant  should  have  been 
personally  present  when  the  minute  of  adjudication  was  mada 
Reg,  V.  Salter  (1) ;  Reg,  v.  Harris  (2).  In  Ex  parte  Groves  (3) 
the  Court  did  not  go  further  than  to  hold  that  if  the  defen- 
dant appeared  by  his  attorney,  in  the  case  of  a  second  convic- 
tion, that  was  sufficient. 

Cur,  adv.  wit 

The  following  judgments  were  now  delivered : 

Sir  John  C.  Allen,  C.  J.  Grieves  was  convicted  before 
the  Police  Magistrate  of  Fredericton  in  April  last,  for  a  third 
offence  of  keeping  spirituous  liquor  for  sale  contrary  to  the 
second  part  of  The  Canada  Temperance  Act. 

A  rule  nisi  to  quash  the  conviction  was  granted  on  the  fol- 
lowing grounds : — 

1.  That  the  Police  Magistrate  was  disqualified  from  trying 
the  complaint — one  Wesley  Nichol,  a  witness  for  the  prosecu- 
tion, being  the  real  prosecutor,  and  a  cousin  of  the  Police 
Magistrate. 

2.  That  the  prosecution  should  have  been  in  the  name  of 
the  Collector  of  Inland  Revenue. 

(1)  20  y.  S.  Rep.  206.  (2)  1  Ld.  Rajm  267.  (3)  23  K.  B.  Rep.  88. 
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3.  That  the  second  part  of  the  Canada  Temperance  Act       ^8^- 
had  been  amended  by  the  Act  51  Vic,  cap.  34,  passed  in  1888,    J5c  porfe 
and  therefore  that  any  convictions  made  before  the  Act  was      ^^^* 
amended  would  not  be  evidence  to  prove  previous  offences.  AUen^.  j. 

4.  That  sec  111  only  applies  to  Municipalities. 

5.  That  the  defendant  could  not  be  convicted  for  a  third 
offence  unless  he  was  present  in  the  Court  at  the  time. 

The  question  of  the  Police  Magistrate's  qualification  to  try 
the  case  is  the  most  important  one. 

The  information  was  laid  by  one  of  the  Policemen  of  Fred- 
ericton,  at  the  request  of  William  McFarlane  and  one  William 
T.  Beid,  one  or  both  of  them.  Beid  informed  the  policeman  at 
the  time  that  counsel  would  be  employed  to  conduct  the  prosecu- 
tions, and  that  he  (Reid)  would  provide  funds  for  the  purpose; 
and  counsel  did  attend  and  conducted  the  prosecution.  It 
appeared  that  a  number  of  persons,  calling  themselves  ''The  Star 
Council  of  the  Royal  Templars  of  Temperance,"  were  associated 
together  for  the  purpose  of  enforcing  The  Canada  Temperance 
Act  in  Fredericton ;  that  McFarlane  and  Beid,  and  one  Wesley 
Nichol  and  others  were  members  of  the  Council;  and  that 
after  the  informations  in  this  and  several  other  cases  were  laid, 
a  committee  of  the  Council  was  appointed  to  raise  funds  to 
carry  on  the  prosecutions.  Nichol  was  not  one  of  the  commit- 
tee, but  Reid  furnished  him  with  money  to  buy  spirituous 
liquor  in  houses  where  it  was  supposed  to  be  sold,  in  order  that 
he  might  prove  the  sales.  He  accordingly  purchased  liquor  in 
the  defendant's  house,  and  in  several  other  places.  It  did  not 
appear  that  Nichol  was  present  at  the  meeting  when  the  com- 
mittee was  appointed.  He  had  intended  to  lay  informations 
against  the  defendant  and  several  other  persons  for  illegal 
sales,  but  after  consultation  with  Reid  it  was  considered  better 
that  the  informations  should  be  laid  by  a  policeman. 

The  first  question  to  be  determined  on  this  branch  of  the 
case  is,  whether  Nichol  was  substantially  one  of  the  prosecu- 
tors in  this  case.  As  a  member  of  the  Star  Council,  I  would 
say  that  probably  he  was,  though,  as  he  does  not  appear  to 
have  been  one  of  the  committee  appointed  to  carry  on  the 
prosecutions,  he  may  not  have  contributed  anything  to  the 
fund,  which  it  may  fairly  be  presumed  was  raised  for  the 
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1890.       purpose.    At  all  events,  there  is  nothing  to  shew  that  he  could 
Ea,  paru     be  made  in  any  way  .liable  for  the  costs,  in  case  the  Police 

^flf"***     Magistrate  had  dismissed  the  information. 
AUen^.  J.        The  mere  fact  of  Nichol  being  a  cousin  of  the  Magistrate 
would  be  no  ground  of  his  disqualification  to  try  the  informa- 
tions. 

Questions  of  disqualification  of  Justices  to  try  complaints 
on  the  ground  of  interest  or  bias,  are  not  uncommon  in 
England. 

In  the  case  of  Reg,  v.  Rand  (1),  it  was  laid  down  that 
though  any  pecuniary  interest,  however  small,  in  the  matter, 
disqualifies  a  Justice  from  acting  in  a  judicial  inquiry,  the 
mere  possibility  of  bias  in  favor  of  one  of  the  parties  does  not 
ipso /aoto  avoid  the  Justice's  decision:  in  order  to  have  that 
efibct,  the  bias  must  be  shewn  to  be  at  least  real  And  Black- 
bum,  J.,  said :  "  Wherever  there  is  a  real  likelihood  that  the 
Judge  would,  from  kindred,  or  any  other  cause,  have  a  bias  in 
favor  of  one  of  the  parties,  it  would  be  very  wrong  in  him  to 
act ;  and  we  are  not  to  be  understood  to  say  that  where  there 
is  a  real  bias  of  this  sort,  this  Court  would  not  interfere;  but  in 
the  present  case  there  is  no  ground  for  doubting  that  the 
Justice  acted  perfectly  bona  fide ;  and  the  only  question  is, 
whether  in  strict  law  under  such  circumstances,  the  certificate 
of  such  Justices  is  void,  as  it  would  be  if  they  had  a  pecuniary 
interest ;  and  we  think  that  Reg.  v.  Dean  of  Rochester  (2)  is 
an  authority  that  circumstances  from  which  a  suspicion  of 
favor  may  arise,  do  not  produce  the  same  effect  as  a  pecuniary 
interest." 

It  is  unnecessary  to  go  through  the  cases  cited  in  the  argu- 
ment on  this  point.  They  establish  the  principle  that  where 
the  interest  of  a  Justice  in  a  matter  in  which  he  has  taken 
part  is  not  pecuniary,  it  must  be  a  substantial  interest,  so  as  to 
make  it  likely  that  he  had  a  real  bias ;  that'the  mere  possibility 
of  bias  is  not  enough  to  disqualify  him. 

Applying  these  principles  to  the  present  case,  I  am  unable 
to  see  that  the  relationship  existing  between  Nichol  and  the 
Magistrate  was  sufficient  to  bias  him  in  his  judgment,  or  was 
likely  to  prejudice  the  defendant  in  the  decision  of  the  matter; 

(1)L-R.1Q.6.2S0.  (^17<^B.L 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS.  54f& 


at  most,  I  think  it  was  only  a  possibility  of  bias,  which  is  not       ^890. 
enough  to  disqualify  him.     If  it  had  appeared  that  Nichol    Eacparit 
could  have  been  made  liable  for  costs  in  case  the  prosecution      ^"^^'"' 
failed,  perhaps  the  conclusion  might  have  been  otherwise.  aumi^.  j. 

The  case  of  Bj&g.  v.  Simmonti  (1)  is  distinguishable ;  for  there 
the  Justice  who  tried  the  case  was  a  member  of  the  Division  of 
the  Sons  of  Temperance  by  whom  the  prosecution  was  carried 
on ;  he  was  actually  one  of  the  prosecutors.  It  resembles  the 
case  of  Beg.  v.  Lee  (2). 

I  think  there  is  nothing  in  the  second  objection.  The  101st 
section  of  The  Canada  Temperance  Act  declares  that  prosecu- 
tions under  the  second  part  of  the  Act  may  be  brought  by  or 
in  the  name  of  the  Collector  of  Inland  Revenue  in  whose 
official  division  the  offence  was  committed, ''  or,  by  or  in  the 
name  of  any  person."  A  similar  objection  was  taken,  but  not 
decided,  in  Meg.  v.  Dibblee  (3).  The  right  to  lay  an  informa- 
tion is  clearly  not  confined  to  the  Collectors  of  Inland  Revenue. 

I  cannot  find  anything  in  the  Act  51  Vic,  cap.  34,  amending 
The  Canada  Temperance  Act,  to  support  the  third  objection. 
The  conviction  was  under  section  99  of  The  Canada  Temper- 
ance Act,  which  prohibits  the  keeping  for  sale  or  selling  intoxi- 
cating liquor ;  and  sub-sec.  4  excepts  from  the  operation  of 
the  section,  sales  of  intoxicating  liquor  for  medicinal  purposes> 
or  for  use  in  some  art,  trade  or  manufactui*e,  made  by  licensed 
druggists  or  vendors. 

This  sub-section  was  repealed  by  the  61  Vic,  cap.  34,  sec  5, 
which  substitutes  provisions  respecting  the  sales  of  liquor  for 
medicinal  purposes,  and  for  use  in  trade  or  manufactures, 
differing  from  those  in  the  repealed  sub-section  4  ;  but  I  can- 
not see  how  this  amendment,  or  the  provisions  of  the  11th 
section,  51  Vic,  cap.  35,  affects  the  present  case,  where  the  con- 
viction is  for  keeping  spirituous  liquor  for  sale.  If  the  defend- 
ant was  authorized  to  sell  under  sub-section  4,  that  was  matter 
of  defence. 

Another  objection  to  the  conviction  was,  that  as  the  second 
part  of  The  Canada  Temperance  Act  had  been  amended,  any 
convictions  made  before  the  amendment  could  not  be  used  to 
prove  previous  offences  committed  by  the  defendant,  that  any 

(1)  1  Pag*-  168.  (2)  9  Q.  B.  D.  894.  (8)  23  N.  B.  Rep.  80. 
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1890.       oflTences  since  the  passing  of  the  amending  Acts  (1888)  could 

Bxi  parte     not  be  connected  with  offences  committed  before  the  amend- 

Grmv«8.    jjj^jjIj^  jjq  g^  ^Q  establish  a  second  or  third  conviction,  but  that 

Aiien^.  J.     the  counting  must  commence  de  novo  after  the  passing  of  the 

amending  Act ;   consequently  the  present  conviction  should 

only  have  been  for  a  first  offence. 

The  5  let  sub-sec  of  sec.  7  of  the  Interpretation  Act  was 
referred  to  by  the  defendant's  counsel  in  support  of  his  views. 
It  enacts  as  follows :  "  Whenever  any  Act  or  part  of  an  Act  is 
repealed,  and   other    provisions  are  substituted  by  way  of 
^  amendment,  revision  or  consolidation,  any  reference  in  any 

unrepealed  Act,  or  in  any  rule,  order  or  regulation  made  there- 
under to  such  repealed  Act  or  enactment,  shall,  as  regards  any 
subsequent  transaction,  matter  or  thing,  be  held  and  construed 
to  be  a  reference  to  the  provisions  of  the  substituted  Act  or 
enactment  relating  to  the  same  subject  matter  as  such  repealed 
Act  or  enactment." 

This  section  seems  to  me  somewhat  obscure.  At  all  events, 
I  do  not  see  that  it  affects  any  of  the  questions  in  this  case. 

The  conviction  for  a  third  offence  was  under  sec.  1 15  of  the 
Canada  Temperance  Act,  sub.  sec  (/),  which  declares  as  follows: 
"  If  any  person  who  has  been  convicted  of  a  violation  of  any 
provision  of  the  second  part  of  this  Act,  is  afterwards  convicted 
of  an  offence  against  such  provision  or  against  any  other  pro- 
vision of  the  second  part,  such  conviction  shall  be  deemed  a 
conviction  for  a  second  offence,  within  the  meaning  of  section 
100  of  this  Act,  and  may  be  dealt  with  and  punished  accord- 
ingly, although  the  two  convictions  may  be  for  acts  of  differ- 
ent descriptions ;  and  if  any  such  person  is  afterwards  again 
convicted  of  a  violation  of  any  provision  of  the  second  part, 
whether  similar  or  not  to  the  previous  offences,  such  conviction 
shall,  in  like  manner,  be  deemed  a  conviction  for  a  third 
offence,  within  the  meaning  of  section  100  of  this  Act,  and 
may  be  dealt  with  accordingly." 

This  section  is  not  altered  in  any  way  by  the  51  Vie.  cap. 
34.  It  is  therefore  immaterial  whether  the  previous  offences 
were  of  a  similar  character  with  the  offence  chained  in  the 
present  case ;  provided  they  are  all  offences  against  the  second 
oart  of  the  Act. 
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Another  objection  was  taken,  that  the  defendant  could  not       ^^90. 
be  convicted  of  illegally  keeping  liquor  for  sale,  merely  by  evi-    Ike  parte 
dence  ol  the  existence  of  a  bar,  counter,  kegs,  and  other  appli-  ^'"' 

ances  usually  found  in  taverns,  because  the  111th  section  of    Aii<m^.  j. 
the  Act  only  applied  to  municipalities  where  the  Act  was  in 
force,  and  not  to  cities. 

Admitting  that  this  may  be  the  proper  construction  of  the 
section,  1  do  not  think  the  objection  is  a  valid  one  in  this  case, 
because  here  the  prosecution  proved  not  only  the  existence  of 
a  bar,  counter,^bottles,  glasses,  etc.,  but  the  actual  sale  of  intoxi- 
cating liquor  in  the  house  occupied  by  the  defendant.  The 
section  makes  the  existence  of  the  appliances  prima  fade  evi- 
dence that  liquor  is  kept  there  for  illegal  sale,  and  puts  on 
the  defendant  the  burthen  of  disproving  that  it  is  so  kept. 
But  where  evidence  of  the  fact  of  sale  is  proved  by  the  prose- 
cution, the  presumption  which  would  be  raised,  by  proof  of  the 
facts  stated  in  the  111th  section  need  not  be,  and,  in  fact,  is  not 
relied  upon.  Selling,  or  keeping  intoxicating  liquors  for  sale, 
is  an  offence  under  the  99th  section  of  the  Act ;  and  evidence 
of  an  actual  sale  is  certainly  sufficient  to  sustain  a  conviction 
for  keeping  for  sale. 

The  remaining  objection  is  disposed  of  by  the  case  of  Ex 
parte  Groves  (1),  in  which  a  majority  of  the  Court  held  that 
where  a  defendant  appeared  by  attorney,  he  could  be  convicted 
of  a  second  offence  under  the  Act,  (and  the  same  rule  would 
apply  to  a  third  offence)  though  he  was  not  personally  present 
to  answer  the  question  whether  he  had  been  so  previously  con- 
victed. In  this  casC;  the  defendant's  attorney  was  asked  the 
question,  and  denied  the  previous  conviction.  I  think  none  of 
the  objections  to  the  conviction  are  sustained,  and  that  the 
rule  should  be  discharged. 

King,  J.,  concurred. 

Tuck,  J.  I  think  the  order  nisi  for  certiorari  in  this 
case,  ought  to  be  discharged. 

Whether  Wright  was  or  was  not  the  real  prosecutor,  is  not 
material,  in  my  view  of  this  case.     He  laid  the  information; 

(1)  28  N.  B.  Rep.  88. 
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^S90.  and  it  is  said  that  the  prosecution  was,  in  fact,  conducted  by 
JBc  parte  a  body  of  people  at  Fredericton,  known  as  the  Star  Council 
^^f^'  of  which  Nichol,  who  gave  evidence,  was  a  member.  It 
'^^^-  appears  that  Nichol's  grandfather  and  the  father  of  the  Police 
Magistrate,  who  made  the  convictions,  were  brothers.  The 
contention  is,  that  because  of  this  relationship,  Mr.  Marsh,  the 
Police  Magistrate,  was  disqualified  from  acting,  and  that  this 
conviction  made  by  him,  is  therefore  bad.  Now,  admitting 
that  Nichol  was  the  real  informer  and  prosecutor,  besides  being 
a  witness,  this  would  not  necessarily  disqualify  the  Magistrate. 
Relationship,  differing  from  pecuniary  interest,  is  not  of  itself 
a  disqualification.  It  may  produce  a  bias  in  the  mind  of  the 
Justice ;  and  it  is  for  the  Court  to  consider,  whether  the  rela- 
tionship here  produced  such  a  bias  as  to  influence,  unduly,  the 
magistrate's  judgment.  Each  case  must  depend  upon  and  be 
decided  according  to  its  own  circumstances.  I  think  there  are 
no  circumstances  in  the  present  case  to  warrant  the  conclusion 
of  undue  influence.  The  relationship  is  not  close,  and  if 
Nichol  was  the  real  prosecutor,  and  the  prosecution  failed,  he 
would  only  be  liable  for  costs.  But  at  most,  he  was  only  a 
member  of  a  council,  which  had  undertaken  to  conduct  pro- 
secutions, a  fact,  which  may  or  may  not  have  been  present  to 
the  mind  of  the  magistrate,  when  he  made  the  conviction. 
Even  if  it  was,  I  think  upon  the  facts  disclosed  by  the  afilidavit 
and  upon  the  evidence,  this  Court  has  no  right  to  say  that  this 
relationship,  caused  in  the  mind  of  the  justice,  a  bias,  which 
influenced  his  decision. 

In  my  opinion,  then,  the  Magistrate  had  jurisdiction,  and 
there  was  evidence  to  warrant  the  conviction.  Ex  parte 
Daley  is  an  authority. 

•  There  is  another  point  made  in  support  of  this  order  wm, 
namely :  That  convictions  made  before  the  passing  of  Acts  in 
amendment  of  cap.  106,  cannot  be  used  to  secure  a  conviction 
for  a  subsequent  offence.  The  amending  Acts  are :  61st  Vic, 
caps.  34  and  S5.  I  think  there  is  nothing  in  this  contention. 
Certificates  were  put  in  evidence  of  convictions  for  previous 
offences.  The  argument  is  that  these  convictions  may  have 
been  for  offences  which  are  not  offences  under  the  amendinsr 
Acts.    But,  even  if  this  was  so,  the  defendant  should  have 
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shewn  affirmatively  that  the  charge  was  not  for  a  third  offence.  1890. 

See  sec  115,  sub.  sec  /.,  cap.  106,  Rev.  Stat,  and  also  the  Inter-  Mb  paru 

pretation  Act  cap.  1,  sec  7,  sub.  sec.  61.  kmvto. 

In  my  opinion,  the  defendant  has  failed  to  make  good  his  ^u^VJ- 
contention,  and  the  conviction  must  be  affirmed. 

Wetmobe,  J.  Upon  the  evidence,  the  Police  Magistrate 
found  the  defendant  guilty  of  the  subsequent  offence,  as  first 
charged  in  the  information.  The  offence  so  charged  was  keep* 
ing  for  sale,  between  the  1st  day  of  December,  1888,  and  the 
20th  of  January,  1889.  It  also  charged  two  previous  convic- 
tions of  the  defendant,  as  for  first  and  second  offences  of 
unlawfully  selling  liquor  contrary  to  the  Act. 

On  the  defendant  being  so  found  guilty,  his  counsel,  Mr, 
Van  Wart,  was  then  asked  if  the  defendant,  John  B.  Grieves, 
was  previously  convicted,  as  alleged  in  the  information.  Mr, 
VanWart,  as  counsel  for  the  defendant,  replied  that  the  defend- 
ant had  not  been  so  convicted.  Mr.  Gregory,  as  counsel  for 
the  prosecution,  produced  and  offered  in  evidence  the  certi- 
ficate of  the  Police  Magistrate,  as  proof  of  the  previous  convic- 
tions, which  was  received  in  evidence,  subject  to  Mn  YanWart's 
objections. 

On  the  application  for  a  rule  niai,  it  was  shewn  that  Wesley 
Nichol,  who  it  was  contended  was  really  and  substantially 
the  informant,  was  related  to  John  L.  Marsh,  the  convicting 
Magistrate  —  John  L.  Marsh,  the  father  of  the  Police  Magis- 
trate, being  a  brother  of  the  father  of  Jane  Nichol,  the  mother 
of  Wesley  Nichol.    This  relationship  is  not  disputed. 

Nichol,  in  his  evidence,  says :  "  I  was  examined  in  the  case 
against  Frederick  B.  Coleman,  and  made  the  following  state- 
ment: 'William  T.  L.  Reid  furnished  me  with  the  money. 
He  gave  me  the  money  the  same  day,  on  the  street,  near  the 
post  office.  He  said  to  me :  '  You  know  we  have  been  talking 
the  matter  considerably  in  the  Boyal  Templars  Council.  It  is 
about  time  something  was  done  to  stop  rum  selling.'  He 
wanted  to  know  if  I  could  not  do  something  to  bring  about 
the  conviction  of  those  persons  who  were  selling.  He  said  he 
would  do  his  part  as  a  Royal  Templar ;  that  the  whole  body 
was  in  sympathy  with  the  movement,  and  wanted  me  to  take 
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^^^'  some  active  steps.  I  told  him  T  would  do  what  I  could.  I 
Sx  parte  also  Said  it  was  understood  that  I  was  to  furnish  evidence 
'  that  would  convict  any  person  selling  rum.  The  only  places 
wetmora,  J.  mentioned  were  the  Barker  House,  Queen  Hotel,  and  any  per- 
son or  persons  who  were  selling  to  me.  He  gave  me  one 
dollar,  and  (^bought  from  a  person  at  the  Barker  House,  and 
from  a  person  at  the  Queen  Hotel,  and  from  a  person  at  the 
Waverley  House.  He  gave  me  another  dollar  on  the  4tih 
January  last.  I  told  him  whom  I  had  bought  from.* "  The 
witness  kept  the  bottles,  and  had  a  memorandum  on  each 
bottle  which  he  produced.  He  made  the  purchases  for  the 
purpose  of  getting  evidence  against  them  to  prosecute  on  each 
occasion.  He  went  to  buy,  if  he  could,  for  the  purpose  of 
laying  information  against  them.  He  mentioned  it  to  Mr. 
Beid  and  Rev.  Mr.  McLeod.  Mr.  Reid  only  counselled  him  to 
buy.  He  did  not  ask  the  advice  of  any  person  about  doing  it 
He  bought  the  liquor  for  the  purpose  of  laying  informations, 
and  for  no  other  purpose.  It  was  his  intention  before  he 
bought,  at  the  time  and  afterwards,  to  lay  the  information 
himself  against  the  defendant.  He  told  Mr.  Beid,  Mr.  McLeod 
and  Mr.  Gaunce  about  buying  it.  On  a  previous  examination 
of  the  witness,  he  said  he  told  Mr.  Gaunce  he  bought  the 
liquor  for  the  purpose  of  laying  the  information.  There  was 
something  said  between  Mr.  Beid  and  witness  about  who 
should  lay  the  information.  The  understanding  between  them 
was  that  it  was  proper  for  the  policeman  to  lay  the  informa- 
tion. Mr.  Beid  and  witness  had  some  talk  about  the  informa- 
tions the  day  they  were  laid.  The  conversation,  or  remarks 
made,  referred  to  the  six  informations  that  were  laid,  including 
Grieves.  The  witness  further  says :  "  I  am  a  member  of  the 
.Boyal  Templars  of  Temperance.  I  first  abandoned  the  inten- 
tion of  laying  the  informations  in  my  own  name  just  immedi- 
ately before  they  were  made.  Beid  is  a  member  of  the  Star 
Council.    Beid  furnished  the  money  to  purchase  the  liquor." 

On  re-examination,  he  Raid  he  thought  Zebedee  Wright  was 
a  member  of  the  Star  Council.  Witness — I  did  not  request 
him  to  lay  the  information.  He  did  abandon  the  idea  of  per- 
sonally laying  the  informations  just  before  they  were  laid.  It 
was  understood  that  the  policemen  were  the  proper  persons  to 
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lay  the  information.    This  understanding  was  arrived  at  be-       18W. 
tween  Mr.  Reid  and  witness,  and  the  understanding  embraced    Ex  parte 
witness  appearing  as  a  witness.    Witness  did  not  communicate      ^"^™' 
to  the  policeman  the  facts  he  could  prove.     He  did  not  know    wetmore,  j. 
how  Policeman  Wright  came  to  lay  the  informations,     fleid 
told  witness  that  Wright  would  lay  the  informations  before  he 
did  lay  them — the  same  day  they  were  laid.     Witness  knew  he 
was  to  be  a  witness.    Beid  told  him  about  the  witnesses  gen- 
erally.   He  knew  Reid  had  the  intention  of  seeing  one  of  the 
policemen  about  laying  the  informations,  and  when  he  did  so 
told  me  that  Wright  had  consented  to  lay  the  informations. 
Witness  assented  to  it  and  consented  to  appear  as  a  witness 
only. 

It  is  quite  clear  to  me  that  the  witness,  Wesley  Nichol,  a 
most  material  witness  for  the  prosecution,  was  solicited  by  Mr. 
Beid,  td  procure  the  necessary  evidence  to  insure  conviction  of 
the  defendant  Grieves  and  other  persons,  mentioned  in  a  con- 
Tersation  between  Reid  and  Nichol.  Mr.  Reid  and  Nichol 
were  both  members  of  the  Royal  Templars  of  Temperance. 
Mr.  Reid,  a  member  of  the  Star  Council,  furnished  money 
with  which  Nichol  was  to  make  purchases  of  intoxicating 
liguors  from  the  several  persons  mentioned,  with  the  express 
intention  of  Nichol  laying  informations  against  such  of  them 
as  he  succeeded  in  making  purchases  from.  It  was  understood 
Nichol  was  to  furnish  evidence.  Nichol  says  he  made  the 
purchases  for  the  purpose  of  getting  evidence  against  them  to 
prosecute.  He  bought  the  liquor  for  the  purpose  of  laying  in- 
formations and  for  no  other  purpose;  it  was  his  intention 
before  he  bought,  at  the  time  and  afterwards,  to  lay  the 
informations  himself,  against  the  defendants.  On  a  previous 
-examination,  as  a  witness,  he  said  he  told  Mr.  Qaunce  he 
bought  the  liquors  for  the  purpose  of  laying  the  informations. 
There  was  something  said  between  Mr.  Reid  and  witness  about 
who  should  lay  the  information.  The  understanding  was  that 
it  was  proper  for  the  policeman  to  lay  the  information.  Mr. 
Reid  and  witness  had  some  talk  about  the  informations  the 
day  they  were  laid  and  before  they  were  laid.  The  conver- 
sation or  remarks  made,  referred  to  the  six  informations  that 
were  laid,  including  Orieves.     Witness  first  abandoned  the 
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intention  of  laying  the  informations  in  his  own  name,  just 


Bxparu     immediately  before  they  were  made.      Reid  furnished  the 

GBnvBs.     jjjQney  to  purchase  the  liquor. 

wetmore,  J.  Nichol,  on  re-examination  says  he  did  not  request  Wright  to 
lay  the  informations.  He  did  abandon  the  idea  of  personally 
laying  the  informations,  just  before  they  were  laid.  It  wa» 
understood  (not  saying  by  whom  it  was  undei*stood,  probably 
between  Reid  and  witness,  but  whether  any  one  else,  or  whom 
or  how  many  were  admitted  to  this  understanding,  does  not 
appear,  nor  does  it  appear  for  what  reason  or  why  such  under- 
standing was  arrived  at),  that  the  policemen  were  the  proper 
persons  to  lay  the  information.  This  understanding  was 
arrived  at  between  Reid  and  witness.  The  understanding  em- 
braced Nichol  appearing  as  a  witness ;  he  did  not  communicate 
to  the  policeman  the  facts  he  could  prove.  He  did  not  know 
how  policeman  Wright  came  to  lay  the  informations.  Reid 
told  him  Wright  would  lay  the  informations  before  he  did  lay 
them,  the  same  day  they  were  laid.  He  knew  Reid  had  the 
intention  of  seeing  one  of  the  policemen  about  laying  the  in- 
formations, and  Reid  told  him  Wright  had  consented  to  lay 
the  informations.  Witness  assented  to  it,  and  consented  to 
appear  as  a  witness  only.  No  doubt  Nichol  under  decided  cases 
was  competent  to  have  laid  the  information  ;  why  he  did  not 
do  so  as  he  had  intended  to  do,  until  just  before  the  infor- 
mations were  laid,  is  left  pretty  much  to  conjecture.  It  is^ 
evident  Nichol  was  the  person  intended  should  lay  the  infor- 
mations, until  just  before  informations  were  laid. 

It  may,  among  other  reasons,  be  conjectured  as  a  reason  for 
Nichol  not  laying  the  informations  that  he  was  so  related  to 
the  Police  Magistrate  that  the  Magistrate  would  not  undertake 
the  investigation.  In  the  event  of  the  prosecution  failing  the 
informant  would,  in  the  discretion  of  the  justice,  be  liable  for 
costs.  See  sec.  59,  Summary  Convictions  Act.  Can  it  be  sup- 
posed there  was  not  some  impression,  if  not  positive  under- 
standing, that  Wright  should  be  indemnified  from  any  liability 
for  costs.  It  does  not  appear  who  liquidated  the  expenses. 
It  might  not  be  considered  a  very  unreasonable  conclusion  that 
the  Royal  Templars  were  to  see  all  parties  clear  of  any  pecu- 
niary responsibility.     Of  this  body  both  Mr.  Reid  and  witness 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS,  567 

were  members.    So  if  Mr.  Nichol  was  the  informant,  and  re-       ^^^* 
lated  to  the  Police  Ma^strate,  it  would  not  be  desirable,  to  say    JBhc  parte 
the  least,  that  he  should  preside  at  the  investigation.     But  he      "™^ 
was  not  in  fact  the  actual  informant    The  policeman  was  put   wetmore,  j. 
forward  for  the  purpose.    If  his  being  substituted  for  Nichol 
•does  away  with  the  effect  of  relationship  if  such  exists  between 
the  Police  Magistrate  as  would  have  prevented  his  presiding 
had  Nichol  been  informant,  then  there  is  an  end  of  the  matter. 
Is  it  a  severe  or  wrong  stretch  of  one's  imagination  to  suppose 
the  Police  Magistrate  knew  about  these  informations  before 
they  were  laid,  and  who  it  was  intended  was  to  be  the  inform- 
ant before  the  substitution  of  Wright  at  the  last  moment  ? 
With  all  the  talk  there  has  always  been  about  these  informa- 
tions against  the  keepers  of  the  higher  class  of  hotel  keepers, 
it  is  idle  to  suppose  the  Police  Magistrate  had  not  some  inkling 
•of  what  was  going  on,  and  quite  likely  a  pretty  thorough  and 
4uscurate  information. 

In  Beg.  v.  Simmons  (1)  in  the  judgment  of  the  Court  it  is  said  > 
''  It  being  undisputed  here,  that  Justice  Simmons  was  a  mem- 
ber of  the  Division  of  the  Sons  of  Temperance,  by  which  the 
prosecution  against  McGowan  was  carried  on,  he  was  virtually 
one  of  the  complainants,  and  was  clearly  incompetent  to  take 
any  part  in  the  proceedings,  and  consequently  the  conviction  is 
bad.  It  is  a  principle  of  jurisprudence  that  no  one  should  act 
•as  a  Judge  upon  an  inquiry  in  which  he  is  interested.  It  is 
important  to  the  pure  administration  of  justice,  that  the  acts 
•BXid  motives  of  judges  should  be  above  the  reach  of  suspicion. 
Not  only  should  persons  interested  in  a  decision  abstain  from 
taking  part  in  it,  but  they  should  also  avoid  giving  any  ground 
for  the  belief  that  they  influence  others  in  arriving  at  a  decis- 
ion." Now  was  not  Nichol  virtually  interested  in  these  pro- 
•ceedings ;  he  made  the  purchases  and  virtually  Hided  in  the 
<x>mmitting  of  the  offence ;  he  was  to  have  been  the  informant 
np  to  the  last  moment.  Can  it  be  supposed  he  was  not  imbued 
with  a  firm  determination  to  cany  out  his  not  very  laudable 
purpose  of  convicting  his  fellow  man  of  an  offence,  in  the  com- 
mission of  which  he  was  largely  a  participant,  if  not  actually 
An  abettor.    A  not  very  creditable  instance  of  his  zeal,  is  the 

(l)lPiiff&15& 
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1890.  endeavor  to  purchase  liquor  from  a  little  girl,  aged  12  or  13,  a 
ifejwrte  mere  child,  at  Alexander  Howard's,  for  the  purpose  of  institut- 
^I^*  ing  a  prosecution  against  Howard.  Was  he  not  a  person  inter- 
wetowe,  J.  ested,  and  can  he,  at  the  last  moment  it  may  be,  in  order  to 
have  the  investigation  before  the  Police  Magistrate,  substitute 
or  consent  to  the  substitution  of  another  informant  in  order  to 
evade  the  effect  of  any  relationship  existing  between  himself 
and  the  Magistrate,  which,  if  he  were  the  informant,  would 
prevent  the  Magistrate  acting  ?  It  seems  to  me  the  avoiding  of 
the  slightest  tarnish  or  shade  upon  the  impartial  administra- 
tion of  justice  forbids  it.  Avoiding  any  ground  for  the  belief 
that  there  was  any  reasonable  ground  of  suspicion  in  the  mat- 
ter calls  for  the  astute  interference  of  this  Court  to  prevent 
such.  Under  all  circumstances  I  have  arrived  at  the  conclusion 
that  the  substitution  of  Wright,  as  he  was  substituted,  should 
not  be  allowed  to  alter  the  position  of  the  Magistrate,  so  far  as 
he  would  be  affected  by  Nichol  being  the  actual  informant  by 
reason  of  the  alleged  relationship.  Making  a  catspaw  of  the 
policeman  at  the  last  moment  should  not,  I  think,  be  allowed 
to  make  any  difference. 

I  cannot  disabuse  my  mind  of  the  impression,  and  a  pretty 
strong  one,  that  these  parties — the  Royal  Templars  of  Temper- 
ance and  the  Star  Council,  and  Nichol  among  them — ^must  have 
given  the  policeman  pretty  clearly  to  understand  that  he  would 
be  fully  indemnified  against  all  costs  and  expenses.  There  is 
nothing  shewn  to  the  contrary  and  evidence  points  in  that 
direction.  The  affidavit  of  Wright  used  on  shewing  cause  does 
not  disabuse  my  impression.  He  says  he  laid  the  information  in 
his  capacity  as  policeman  at  the  request  of  Mr.  T.  L.  Beid,  and  it 
was  understood  between  Mr.  Eeid  and  him  at  the  time  of  laying 
the  said  informations  that  the  said  prosecutions  should  be  con- 
ducted by  counsel,  and  that  he  would  provide  the  means  neces- 
sary for  the  payment  of  said  counsel ;  and  the  said  persecu- 
tions were  conducted  by  counsel,  retained,  as  he  believed,  by 
the  said  Eeid,  pursuant  to  the  said  understanding,  and  with  his 
Wright's  consent  and  approbation.  I  do  not  understand  the 
meaning  of  this  consent  and  approbation  of  Mr.Wright,  except 
that  Mr.  Wright  may  have  been  a  member  of  the  Boyal  Tem- 
plars of  Temperance,  or  perhaps  of  the  Star  Council,  and  h& 
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consented  to  their  funds  being  so  appropriated.  I  do  not  sup-  ^800- 
pose  Mr.  Beid  was  going  to  pay  out  of  bis  own  private  funds ;  Sx  parte 
that  be  intended  paying  out  of  the  funds  of  the  Koyal  Tern-  ^™^ 
plars  is  much  more  likely,  and  if  so  Niehol  would  be  interested  wetmore,  j. 
as  a  member.  The  relationship  appeared  in  the  evidence, 
and  the  objection  was  taken  at  the  investigation,  and  there 
was  a  time  when  opportunity  was  afforded  to  shew  that  these 
parties,  Niehol  among  them,  had  not  indemnified  the  police- 
man. I  think  the  Magistrate  should  then  have  stayed  his 
hand.  If  he  knew  of  it  before  commencing  proceedings,  he 
should  have  abstained  from  entering  upon  the  investigation. 
I  think,  in  justice  to  the  Magistrate,  he  should  have  been 
informed  of  Nicholas  action  in  securing  the  commission  of 
the  offence  and  of  the  relationship,  which  may  not  have 
occurred  to  him  before  the  trial.  This  might  have  avoided 
all  difficulty.  Then  about  the  relationship,  is  it  such  as 
should  debar  the  Police  Magistrate  from  acting  ?  The  present 
case  appears  quite  within  that  of  Ex  parte  Jones  (1).  See 
also  Ex  parte  Wallace  (2).  These  cases  seem  to  establish 
that  such  a  relationship  as  appears  in  the  present  case  would 
prevent  the  right  of  the  Magistrate  to  hear  the  case. 

It  would  be  absurd  attempting  to  shut  from  one's  mind, 
the  very  acrimonious  feeling  that  unquestionably  exists  respect- 
ing the  Canada  Temperance  Act  and  its  administration.  Who 
is  there  that  escapes  from  censure,  even  severe  attack?  I 
think  I  may  venture  to  say  abuse,  respecting  it.  The  Judges 
of  the  land  do  not  even  escape,  and  that  from  sources  where  a 
moderate  amount  of  charitable  construction  might  fairly  be 
put  upon  their  acts. 

Under  all  the  circumstances,  my  mind  is  impressed  that  the 
substitution  of  Wright  as  informant,  did  not  remove  the  effect 
of  Nicholas  relationship  to  the  Magistrate,  and  that  the  certio- 
rari should  be  allowed,  however  the  matter  might  fare  on 
application  to  quash  the  conviction  on  return  of  the  proceed- 
ings and  further  argument  thereon. 

Palmer  and  Fraser,  JJ.,  took  no  part. 

jRvle  discharged.* 

(1)27N.  &  Bep.  66S.  (8)S7N.  &  Rep.  174. 

*  The  like  Judgment  was  given  in  the  foUowinsr  cases :  Bk  parU  Coleman  ;  JESv  pa/rte  JBd- 
toardt;  Ex  parte  Crangle;  and  Ex  parte  Smiler. 
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1889.       HARRISON  t?.  THE  NORTHERN  &  WESTERN  RAILWAY 
i^Tot^m^f.  COMPANY. 

Practice — Equity  Appeal — Service  of  Notice  of  Appeal, 

The  Court  has  no  jurisdiction  to  extend  the  time  for  appealizig  from  a  decree 
in  Equity,  unless  notice  of  appeal  has  been  served  on  the  Judge  who  made 
the  decree,  within  the  time  airected  by  the  Consol.  Stat.,  cap.  49,  sec.  61.* 

October  12,  1889.  D.  L.  Hcmvngton,  Q.  C,  on  behalf  of  the 
plaintiff,  obtained  a  rule  calling  upon  the  defendants  to  shew 
cause  why  leave  should  not  be  granted  to  enter  this  cause  on 
the  Equity  appeal  paper,  and  for  time  to  print  the  case  on 
appeal. 

It  appeared  by  the  affidavits  read  on  obtaining  the  rule,  and 
on  shewing  cause,  that  the  minutes  of  the  decree  were  settled 
on  the  8th  August,  then  last  past,  and  that  notice  of  appeal 
was  served  on  the  defendants'  solicitor,  on  the  28th  August, 
and  on  His  Honor  Mr.  Justice  Eraser,  who  made  the  decree,  on 
the  31st  August.  A  dispute  having  then  arisen  between  the 
plaintiff  and  his  solicitor,  nothing  further  was  done. 

Consol.  Stat.  cap.  49,  sec.  61,  and  Eule  of  EQlary  Term,  1889, 
were  referred  to. 

October  17,  1889.  Oeo.  F.  Gregory  shewed  cause.  The 
requirements  of  sec.  61  of  cap.  49,  Consol.  Stat.,  have  not  been 
complied  with,  and  the  Court  has  no  jurisdiction  to  grant  this 
application.  No  notice  of  appeal  was  served  upon  the  Judge 
who  made  the  decree,  within  twenty  days  after  the  settling  of 
the  minutes.  In  Robertson  v.  Armstrong  (1),  a  notice  of 
appeal  was  served  in  proper  time,  but  the  Court  decided  that 
they  had  no  jurisdiction  to  hear  the  appeal,  inasmuch  as  the 
notice  did  not  state  the  grounds  of  the  appeal.  In  the  pre- 
sent case  no  notice  of  appeal  was  served  upon  the  Judge  with- 
in the  time  required  by  the  statute. 

«  See  68  via ,  cap.  4,  wc  106.  a)  »  N.  B.  Bep.  108. 
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2).  L.  Hanington,  Q.  C,  in  support  of  the  rule.    It  appears       ^^^' 
hy  the  affidavits  that  the  plaintiff  intended  to  appeal,  and  be-    Haksison 
lieved  that  a  notice  of  appeal  had  been  served.    He  should  kobthern  k 
not  be  prejudiced  by  the  act  of  his  solicitor,  who,  as  an  officer    Wbstbrx 
of  the  Court,  stands  between  the  plaintiff  and  the  Court,  so 
that  the  plaintiff  himself  cannot  act     The  defendants  have 
not  shewn  that  they  would  be  injured  by  allowing  the  appeal. 
If  no  notice  at  all  had  been  given,  the  plaintiff  would  have 
been  in  a  worse  position,  but  a  proper  notice  was  served  upon 
the  defendants'  solicitor.    That  is  a  substantial  compliance 
with  the  statute.     The  service  upon  the  Judge  is  directory 

•only. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered : 

Tuck,  J.    I  think  this  application  should  be  refused. 

By  section  61  of  cap.  49,  Consol.  Stat,  it  is  enacted  that 
^'  Every  appeal  from  any  decree  or  order  shall  be  made  within 
twenty  days  after  the  settling  of  the  minutes  of  such  decree 
or  order,  and  shall  be  by  notice,  as  in  case  of  new  trial,  to  be 
served  on  the  opposite  party  as  well  as  on  the  Judge  who  made 
the  decree  or  order." 

Here  a  notice  was  not  served  on  the  Judge  who  made  the 
•decree  or  order,  until  the  twenty  days  mentioned  in  the  Act 
had  expired.  Without  such  service,  I  think  this  Court  has  no 
jurisdiction  to  grant  further  time,  to  have  the  cause  entered 
and  the  case  printed.  Before  a  party  can  be  in  a  position  to 
^isk  for  further  time  as  to  an  appeal,  he  must  have  served 
A  notice  on  the  Judge,  in  the  manner  required  by  the  statute. 

King,  J.  I  think  the  case  of  Robertson  v.  Armstrong  (1)  re- 
<][uires  us  to  hold  that  the  appeal  cannot  be  allowed  in  this  case. 
It  is  there  decided  that  compliance  with  the  requirements  of 
Consol.  Stat,  cap.  49,  sec.  61,  is  a  condition  precedent  to  the 
jurisdiction  of  this  Court  to  hear  the  appeal. 

This  is  a  stronger  case  than  Robertson  v.  Armstrong,  because 
what  was  omitted  there  was  a  statement  of  the  grounds  of 

(1)  83  N.  a  Rep.  102. 
VoL  XXIX.,  N.  B.  Reports  86 
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Harrison    Judge  within  the  time  limited  by  the  statute. 
Northern  &     ^^  *^®  non-compliance  were  occasioned  by  the  act  of  the 
Western    other  party,  or  by  the  act  of  the  Court,  other  principles  might 

'  allow  of  the  appeal  being  had,  but  such  considerations  do  not 

Kmg^j.  ^^j^^  j^^^^^  There  is  no  explanation  of  the  circumstances 
under  which  the  omission  to  serve  notice  took  place,  and  there- 
fore, I  think  that  we  are  bound  by  authority  to  refuse  this 
application. 

Palmer,  J.  This  is  an  application  to  extend  the  time  for 
printing  the  case  on  appeal  from  the  decision  of  Mr.  Justice 
Eraser.  As  there  has  been  no  injury  to  the  other  side,  and  the 
application  can  be  granted  without  delaying  the  hearing  of 
the  case,  it  is  clear  it  ought  to  be  granted  if  we  have  power  to 
do  so ;  but  it  appears  that  the  notice  of  appeal,  under  sec.  61 
of  cap.  49,  Consol.  Stat.,  was  not  served  on  the  Judge  until 
more  than  twenty  days  after  the  settling  of  the  minutes,  and 
as  this  is  statutory  jurisdiction,  I  am  clearly  of  the  opinion 
that  this  Court  has  no  jurisdiction,  the  order,  therefore,  asked* 
for,  would  be  of  no  validity.  However,  if  the  plaintiff  had  no- 
other  redress,  I  would  be  inclined  to  make  the  order,  and  then 
dismiss  the  appeal,  so  as  to  give  the  plaintiff  a  right  to  appeal^ 
and  then  test  whether  the  opinion  I  have  expressed  was  cor- 
rect or  not;  but  the  plaintiff's  counsel  did  not  appear  to  wish 
this  course,  and  the  plaintiff  is  not  without  redress,  for  he  can 
apply  to  the  Supreme  Court  of  Canada,  or  a  Judge  thereof,  for 
leave  to  appeal  directly  to  that  Court  from  Mr.  Justice  Eraser's 
decision  complained  of,  therefore  I  think  the  application 
should  be  refused. 

Wetmore,  J.  This  is  an  application  for  leave  to  enter  an 
appeal,  the  time  prescribed  by  sec.  61  of  cap.  49,  having  ex* 
pired. 

The  section  is :  *'  Every  appeal  from  any  decree  or  order 
shall  be  made  within  twenty  days  after  the  settling  of  the 
minutes  of  such  decree  or  order,  and  shall  be  by  notice,  as 
in  case  of  new  trial;  to  be  served  on  the  opposite  party  as  well 
as  on  the  Judge  who  made  the  decree  or  order."    In  this  case 
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the  order  was  not  served  on  the  Judge  until  after  the  expira-       ^^9. 
tion  of  the  twenty  days.    Under  see.  7  of  The  Controverted    Harrison 
Elections  Act  (Consol.  Stat.  cap.  5),  "  The  petitioner  shall,  after  northern  & 
the  expiration  of  the  time  limited  for  service  of  the  petition,    Wester 

and  within  fourteen  days  thereafter,  file  in  the  office  of  the       '. 

clerk  of  the  pleas  the  duplicate  petition,  with  affidavit  of  ^®^]^»^- 
service,  and  order  of  Judge  when  necessary,  in  the  same 
manner  as  in  cases  of  service  of  writ  or  summons."  In  Rogers 
V.  Turner  (1),  the  papers  were  not  filed  within  the  fourteen 
days  prescribed  by  the  Act,  and  application  was  subsequently 
made  to  the  Court  for  leave  to  file  the  papers.  The  circum- 
stances of  the  case  were  such  that  if  the  Court  could  under 
the  wording  of  the  Act  have  complied  with  the  application,  it 
would  readily  have  done  so,  but  as  the  Act  required  the  papers 
to  be  filed  within  fourteen  days,  the  Court  felt  bound  to  say 
they  had  no  power  to  allow  any  filing  of  the  papers  after  the 
fourteen  days.  In  the  light  of  that  case,  I  think  this  applica- 
tion must  be  refused. 

I  see  no  reason  why  the  defendants,  who  applied  to  dissolve 
the  injunction  order,  should  not  be  allowed  their  costs.  In 
my  opinion  the  rule  nisi  should  be  discharged,  and  these 
defendants  should  get  their  costs. 

Sir  John  C.  Allen,  C.  J.,  and  Fraser,  J.,  took  no  part. 

The  Court  having  taken  further  time  to  consider  as  to  costs; 
in  the  following  term,  the  Chief  Justice  stated  that  the  Court 
were  of  opinion  that  the  application  should  be  refused  with 
costs. 

ApplicaMon  refused  with  costs. 


a)»N.  aRepiiei 
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OctoberlS.  LANDRY  v.  BANK  OF  NOVA  SCOTIA. 

BUI  of  Exchange  delivered  to  Batik  by  ptatTUiff  to  dUcoutU — PkdtUiff' 
indebted  to  Bank — Bigld  of  Bank  to  appropriate  proceeds  in  pay- 
ment of  indebtedness — Conversion, 

Plaintiff  drew  and  indorsed  a  bill  of  exchan^  and  delivered  it  to  the  defen- 
dants to  discount,  which  they  agreed  to  do  if  the  bill  was  accepted.  After 
acceptance,  the  defendants  refused  to  ^ve  the  plaintiff  either  the  proceeds  or 
the  bill,  claiming  the  right  to  apply  it  to  the  payment  of  a  debt  which  the 
plaintiff  owed  them : 

Held,  that  the  defendants  were  liable  in  trover  for  a  conversion  of  the  bill. 

A  discount  means  an  advance  of  money,  upon  the  transfer  of  a  negotiable 
instrument  to  the  Bank,  payable  at  a  future  day,  as  security. 

This  was  an  action  of  trover  for  a  bill  of  exchange  for  $813, 
drawn  by  the  plaintiff  upon  and  accepted  by  The  Logan  Tan- 
ning Company,  and  delivered  to  the  defendants  to  discount ; 
tried  before  His  Honor  the  Chief  Justice  at  the  Kent  Circuit 
in  March  1889.    Verdict  for  the  plaintiff. 

October  4,  5, 1889.  D.  L.  Hanington,  Q.  C,  moved  for  a 
new  trial.  The  evidence  fails  to  shew  that  the  defendants  were 
guilty  of  a  conversion.  They  never  converted  to  their  own  use 
the  bill  of  exchange,  but  only  refused  to  pay  over  the  proceeds. 
The  putting  of  the  proceeds  to  the  plaintiff's  credit,  is  a  dis- 
counting of  the  bill,  and  is  what  the  defendants  agreed  to  do- 
Where  there  is  only  a  question  of  paying  over  money,  the  ac- 
tion must  be  in  assumpsit,  not  in  tort.  Atkinson  v.  EUiott  (1); 
Leckmere  v.  Hawkins  (2)  :  Eland  v,  Karr  (3) ;  Taylor  v.  Okey 
(4).  It  is  also  submitted  that  the  defendants  had  a  banker  s 
lien  upon  the  bill  for  the  plaintiff's  indebtedness.  [Fbaseb,  J. 
Not  where  there  was  a  special  contract  to  discount  it,  and  pay 
over  the  proceeds.] 

Geo.  F.  Oregory,  contra.  It  is  not  open  to  the  defendants  to 
argue  that  trover  will  not  lie,  because  that  h&s  been  settled  by 
the  judgment  of  this  Court  on  the  demurrer  (5).    Even  if  this 

(1)  7  T.  R.  878.  (4)  18  Vea  180. 

(2)2E8iK6Sa  (6)28N.  &aa|k40L 

(8)  1  East  875. 
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action  were  brought  in  contract,  the  defendants  would  have  no       l^^* 
right  of  set-off  because  there  would  be  a  special  contract  and     Lakdbt 
unliquidated  damages.    The  bill  would  remain  in  the  plaintiff    3^^  ^^ 
until  fche  defendants  discounted  it,  which  they  never  did.    ItNovAScxmA. 
is  said  that  they  discounted  the  bill,  and  appropriated  the  pro- 
ceeds to  the  payment  of  the  plaintiff's  indebtedness.    That  is 
not  a  discounting  of  the  bill.    There  must  be  a  purchasing  of 
the  bill  by  the  defendants  before  the  property  in  the  bill  passes 
out  of  the  plaintiff.     The  defendants  cannot  now  set  up  a  lien 
as  a  defence.     It  must  be  pleaded  specially.    Rose  N.  F.  Evid. 
(15  ed.)  895.    Bamett  v.  Brandao  (1)  shews  that  the  banker's 
lien  could  not  attach  here. 

Hanvngton,  Q.  C,  in  reply. 

Cur.  adv.  wit. 

The  following  judgment  was  now  delivered: 

Palmer,  J.  This  is  an  action  of  trover  for  a  Bill  of 
Exchange  drawn  by  plaintiff  in  favor  of  himself,  who  wrote  his 
name  across  the  back  of  it,  took  it  to  the  defendants  and 
offered  it  for  discount  to  the  manager,  who  told  him  that  he 
would  discount  it  when  it  was  accepted.  The  plaintiff  then 
delivered  it  to  him  and  authorized  him  to  send  it  to  the  Fictou 
Branch  of  the  Bank  to  be  accepted,  which  was  done.  When 
accepted,  the  bank  sold  the  bill  to  the  acceptor  and  received  the 
money;  and  as  the  plaintiff  was  indebted  to  the  bank,  it 
claimed  the  right  to  set  off  the  proceeds  and  refused  to  give 
the  plaintiff  either  the  money  or  the  bill,  and  the  whole  ques- 
tion is :  whether  the  property  in  this  bill  ever  passed  to  the 
bank  ?  Whether  it  did  or  did  not  must  depend  upon  what  the 
plaintiff  authorized  the  bank  to  do;  for  the  property  could 
not  pass  without  the  plaintiff's  consent. 

The  plaintiff  did  consent  that  the  bank  should  discount  it, 
and  never  consented  to  anything  else,  so  that  the  whole  case 
resolves  itself  into  what  is  the  meaning  of  discounting  a  bill. 

I  do  not  think  a  better  definition  of  the  word  "  discount  '^ 
can  be  given  than  that  given  by  Mr.  Justice  Story,  in  deliver- 
ing the  opinion  of  the  Supreme  Court  of  the  United  States,  in 

a)61L&0.  680. 
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^^89.       the  case  of  Fleckner  v.  Bank  of  the  United  States  (1).    That 
Landry     learned  Judge  says :    "  What  is  it  to  discount  ?    Has  it  not  a 
Ban^  of    f ig^^  ^  ijoik^  an  evidence  of  the  debt,  which  arises  from  the  loan  ? 
Nova  Scotia.  If  it  is  to  discount,  must  there  not  be  some  chose  in  action  or 
p&imer,  J.     Written  evidence  of  a  debt  payable  at  a  future  time,  which  is  to  be 
the  subject  of  the  discount  ?  Nothing  can  be  clearer  than  that  by 
the  language  of  the  commercial  world,  and  the  settled  practice 
of  banks,  a    discount  by  a  bank  means,  ex  vi  termini,  a 
deduction  or  drawback  made  upon  its  advances  or  loans  of 
money,  upon  negotiable  paper,  or  other  evidences  of  debt,  pay- 
able at  a  future  day,  which  are  transferred  to  the  bank." 

Thus  shewing  that  a  discount  means  a  loan  of  money,  and  a 
transfer  of  a  negotiable  instrument  to  the  Bank  payable  at  a 
future  day  as  security.  And  this  is  all  this  bank  was  authorized 
to  do,  or  the  plaintiff  ever  contemplated.  What  he  meant  was, 
that  the  Bank  should  loan  him  the  face  of  the  bill,  less  the  dis- 
count, in  money,  and  as  security  for  it  he  would  transfer  to 
them  the  bill.  The  bank  never  did  loan  the  money,  and  there- 
fore never  acceded  to  the  plaintiff's  terms,  on  which  alone  he 
<^on8ented  that  the  property  in  the  bill  should  pass  to  the 
bank.  It,  therefore,  never  did  pass,  and  the  property  remains 
in  the  plaintiff,  and  he  is  entitled  to  recover  upon  the  Bank 
converting  it  to  their  own  use. 

Sir  John  C.  Allen,  C.  J.,  Wetmore,  King,  Fraser  and 
Tuck,  JJ.,  concurred. 

New  trial  refused. 


(1)  8  Wheat.  338. 
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TURNER  AND  WIFE  v.  SMITH.  1888. 


Trespass  to  land — Entry  to  take  property  torongfully  detained  by 
plaintiff —  Pleading. 

A  plea  in  trespass  justifying  an  entry  upon  land  to  retake  logs  of  the  defeu- 
aant,  alleged  that  the  same  were  wrongfully  detained  by  the  plaintiff,  and 
that  the  defendant  entered  and  took  them  away,  doing  no  unnecessary 
damage : 

Held,  on  demurrer,  that  the  plea  was  good. 

Declaration  :  Charles  S.  Turner  and  Annie  E.,  his  wife,  by 
&c.,  their  attorney,  sue  Albert  Smith,  for  that  the  defendant 
broke  and  entered  certain  land  of  the  said  plaintiff,  Annie  E. 
Turner,  situate,  etc.,  and  described  as  follows :  (Desa^iption  of 
lamd)\  and  cut  do%n  and  carried  away  the  trees  then  growing 
and  being  thereon,  and  converted  the  same  to  his  own  use. 

And  also  for  that  the  defendant  on  divers  days  and  times, 
seized  and  took  the  goods  of  the  plaintiff,  Annie  E.  Turner, 
that  is  to  say,  one  thousand  spruce  trees,  one  thousand  pine 
trees  and  one  thousand  other  trees,  and  carried  away  the  same 
-and  disposed  of  them  to  his  own  use. 

And  the  plaintiffs  claim  $2,000. 

Plea:  And  for  a  fifth  plea  the  defendant  says  that  at  the  time 
'Of  the  alleged  trespasses,  one  Trueman  Smith  was  possessed  as  of 
his  own  property  of  the  said  logs,  goods  and  chattels  which 
were  on  the  said  close  in  said  declaration  mentioned,  and 
wrongfully  detained  thereop  by  the  plaintiffs;  and  thereupon 
the  said  defendant,  as  the  servant  and  agent,  and  by  the  com- 
mand and  license  of  the  said  Trueman  Smith,  at  the  time 
when,  &c.,  entered  into  and  upon  the  said  close,  and  took  and 
removed  the  said  logs,  goods  and  chattels  therefrom,  as  he 
lawfully  might,  doing  no  unnecessary  damage  to  the  said 
•close,  which  are  the  supposed  trespasses  complained  of. 

To  this  plea,  the  plaintiffs  demurred  on  the  ground  that  the 
plea  did  not  shew  how  the  logs,  goods  and  chattels  came  upon 
the  said  close,  or  that  they  came  there  by  the  act  of  the  plain- 
tiffs or  either  of  them.  Also  that  the  plea  was  no  answer  to 
the  first  count  of  the  said  declaration,  and  was  inapplicable 
thereto. 


April  28. 
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^S^'  February  21, 1888.     IT.  B.  Chandler  supports  demurrer  to- 

TuRNfiR  plea.  The  question  is  much  the  same  as  in  Bead  v.  87niih  (1). 
Smhv.  ^  pftrty  cannot  justify  an  entry  upon  the  land  of  another  to 
retake  goods,  unless  he  shows  how  they  got  there.  Here,  no- 
ground  is  shewn  for  breaking  plaintiff's  close.  Anthony  ▼• 
Haney  (2).  In  Read  v.  Smith,  the  question  of  inevitable 
necessity  came  in,  which  is  not  the  case  here.  [Eraser  J.  This 
plea  shews  these  goods  were  wrongfully  detained.  See  Hamil- 
ton V.  Colder  (3).]  The  allegation  of  wrongful  detention  is 
not  sufficient.  The  facts  relied  on  to  shew  the  detention  most 
be  stated.  In  Hamilton  v.  Colder,  the  plea  alleged  a  request 
by  plaintiff  to  defendant  to  allow  him  to  remove  the  goods. 
There  must  be  a  specific  allegation  of  the  circumstances  under 
which  the  goods  got  on  the  land.  The  plea  is  also  bad  inas* 
much  as  while  it  professes  to  answer  the  whole  declaration,  it 
only  answera  the  asportavit  count.  It  does  not  justify  the 
entry. 

D.  L.  Hanington,  Q.  C,  contra.  The  case  of  Hamilton  ▼• 
Colder  is  an  answer  to  the  plaintiffs'  contention.  In  principle 
that  case  is  entirely  the  same  as  this.  It  is  not  necessary  to- 
allege  a  demand.  Blades  v.  Higga  (4).  The  plea  stating  that 
plaintiffs  detained  the  goods  there  wrongfully,  is  equivalent  to- 
saying  that  they  placed  or  ratified  the  placing  of  them  there. 
The  request  does  not  carry  it  any  further.  See,  also,  Oraham 
v.  Green  (5). 

Chandler,  in  reply.  The  plea  in  Blades  v.  Higgs  does  allege 
a  wrongful  detention,  but  it  also  alleges  a  request  and  refusal  to* 
deliver. 

Cnr.  adv.  vuU. 

The  following  judgments  were  now  delivered: 

Palmer,  J.  The  question  in  this  case  is  whether  a  person 
whose  goods  are  wrongfully  detained  by  another  on  his  land 
has  a  right  to  enter  and  take  them  away,  doing  no  unnecessaiy 

a)  Bert.  R.  178.  t4)  li  H.  L.  Cm.  <«1. 

(S)  8  Biug.  186.  (6)  5  AIL  880. 

(3)  28  N.  B.  Rep.  873. 
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damage.  We  decided  in  Hamilton  v.  Colder  (1)  that  he  had, 
in  accordance  with  the  principles  laid  down  in  Blades  v.  Higgs 
(2).  And  the  other  question  in  the  case  is  whether  the  bare 
alle^tion  that  the  plaintiff  did  so  wrongfully  detain  them  on 
the  locus  in  quo  is  sufficient  in  a  plea.  I  think  it  is.  To  show 
that  anything  is  wrongful,  it  may  not  be  good  pleading  merely 
to  allege  that  it  was  wrong,  for  that  is  a  question  of  law ;  but 
the  facts  which  make  it  unlawful  ought  to  be  alleged — that  is, 
facts  sufficient  ought  to  be  set  out  to  show  prima  faxde  that  a 
legal  wrong  has  been  done,  and  I  think  this  is  sufficiently  done 
in  this  case,  for  without  the  word  "  wrongful "  the  allegation 
would  be  that  the  plaintiff  was  detaining  the  defendant's  goods 
on  his  premises.  This  would  be  prima  facie  an  illegal  act  and 
a  wrong  to  the  defendant,  and  if  the  plaintiff  had  any  right  so 
to  detain  them  I  think  the  rule  of  pleading  would  require  that 
he  should  set  out  the  facts  which  would  show  such  right  in 
answer.  It  follows  that  in  my  opinion  the  plea  is  good,  and 
the  demurrer  should  be  overruled. 


18SS. 


Turner 

V. 

Smith. 
Palmer,  J. 


Fraser,  J.  I  think  the  plea  is  a  perfectly  good  one.  It 
states  that  the  goods  of  the  defendant  being  wrongfully  de- 
tained, he  entered  the  property  of  the  plaintiff  for  the  purpose 
of  taking  away  his  goods,  doing  no  unnecessary  damage.  It 
was  contended  before  us  that  all  the  facts  which  would  show  a 
wrongful  detention  should  be  set  forth.  If  the  goods  are  there, 
although  the  plaintiff  may  know  nothing  about  their  being 
there,  if  there  was  a  demand  and  a  refusal  that  would  consti-\ 
tute  a  wrongful  detention  of  the  goods,  and  the  party  could  1 
enter  upon  the  land  for  the  purpose  of  taking  them  away.  I 
therefore  think  that  the  allegation  of  wrongful  detention  is 
sufficient,  but  I  am  hardly  prepared  to  go  to  the  extent  that 
the  word  "  detention  "  without  '*  wrongful "  would  be  sufficient. 


Sir  John  C.  Allen,  C.  J.,  Einq  and  Tuck,  JJ.,  also  thought 
that  the  plea  was  good. 


JudgmeT^for  defefndant  on  demv/rrer. 


a)S3K.  aRep.S78. 


(2)10aB.N.&7l8. 
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1888.  INCH  V.  FLEWELLING. 


October  27. 


Practice — Amendment  of  notice  of  motion  for  n^w  trial — Adding  new 

ground. 

Amendment  of  a  notice  of  motion  for  a  new  trial  allowed  on  payment  of  oceti^ 

by  adding,  as  a  groand,  the  discovery  of  new  evidence. 
Per  Tuck,  J.,  that  the  applicant  was  entitled  to  amend  without  costs,  as  a 

matter  of  right. 

October  10,  1888.  Blair,  A.  Q.,  moved  upon  affidavits  for 
leave  to  amend  the  notice  of  motion  for  a  new  trial  in  this 
case,  by  adding  as  a  ground  of  the  intended  motion,  the  dis- 
covery of  new  evidence  since  the  giving  of  the  notice.  The 
case  was  entered  in  the  docket  of  Easter  Term,  1888,  but  had 
not  been  reached  for  argument. 

A  rule  nisi  was  granted  returnable  the  second  Saturday  of 
term,  when 

i.  A.  Currey  shewed  cause.  By  rule  3  of  Michaelmas 
Term,  1834  (Earle's  Rules,  50)  the  notice  must  state  the  grounds 
of  the  intended  motion.  And  sec.  10  of  Act  42  Vic.  cap.  8, 
provides  that  the  party  intending  to  move  must  deliver  to  the 
opposite  party  a  statement  of  the  grounds  of  the  motion  and 
the  authorities  relied  upcn.  In  the  latter  part  of  the  section, 
provision  is  made  for  citing  additional  authorities,  with  leave 
of  the  Court;  but  there  is  no  provision  for  adding  new  grounds. 
The  question  of  the  right  to  amend  a  notice  has  been  con- 
sidered by  this  Count.  In  Woodman  v.  Town  of  Moncton  (1) 
it  was  held  that  the  Court  has  no  power  to  extend  the  time 
for  giving  the  notice ;  and  in  Mvllin  v.  Frost  (2)  the  Court 
refused  to  allow  an  amendment.  [Allen,  C.  J.,  referred  to 
0riffiili8  V.  Town  of  Portland  (3)].  Even  if  the  Court  has  the 
power  to  make  the  amendment,  the  granting  of  the  leave  is 
discretionary,  and  the  circumstances  stated  in  the  affidavits  on 
which  the  motion  is  made,  do  not  show  a  sufficient  reason  to 
waiTant  the  Court  in  granting  it.  The  new  evidence  relied 
upon  should  be  fully  set  out. 

(1)  4  p.  &  B.  12.  (2)  4  P.  &  B.  112.  (3)  23  N.  R  Rep.  SOL 
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Blair,  A.  (?.,  in  support  of  the  rule.  The  cases  referred  to  ^888. 
are  distinguishable  from  the  present  one.  In  Woodman  v.  Inch 
Town  of  Monotony  there  had  been  an  omission  on  the  part  of  flewelling. 
the  plaintiff's  attorney,  owing  to  a  misapprehension  of  the  law, 
and  the  indulgence  of  the  Court  was  asked.  Mullin  v.  Frost 
was  the  case  of  a  mistake,  and  the  application  was  for  leave  to 
give  a  new  notice,  and  for  a  different  motion.  The  present 
application  is  for  leave  to  add  a  ground  which  did  not  exist,  to 
the  knowledge  of  the  moving  party,  at  the  time  the  notice  was 
given.  The  discovery  of  new  evidence  such  as  to  satisfy  the 
Court  that  if  the  party  had  had  it  at  the  trial,  he  must  have 
had  a  verdict,  is  always  considered  a  sufiBcient  ground  for  a 
new  trial.  The  fact  that  the  notice  was  given  before  the  new 
evidence  was  discovered,  does  not  deprive  the  party  of  the 
benefit  of  his  motion.  If  the  Court  can  exercise  its  discretion, 
this  is  a  case  in  which  it  should  be  done.  Besides,  it  is  sub- 
mitted that  under  sec  161  of  cap.  37  Consol.  Stat.,  the  Court 
is  bound  to  allow  the  amendment,  as  it  has  not  been  shown 
that  any  injustice  to  the  opposite  party  will  be  the  result. 
This  is  a  proceeding  in  a  cause,  within  the  meaning  of  that  sec- 
tion. The  case  cannot  be  reached  during  the  present  term,  and 
the  plaintiff  will  suffer  no  delay  by  the  amendment. 

Cur.  adv.  vidt 

On  a  later  day  in  Term,  the  Chief  Justice  stated  that  the 
majority  of  the  Court  were  of  opinion  that  the  leave  to  amend 
the  notice  should  be  granted  upon  payment  of  the  costs  of  the 
application. 

Tuck,  J.,  stated  that  he  thought  the  applicant  was  entitled* 
under  the  circumstances  of  this  case,  to  amend  as  a  matter  of 
right,  and  that  the  terms  of  paj^ing  costs  should  not  be 
imposed. 

Application  granted 
upon  payment  of  costs. 
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1890.  BYRAM  v.  JOHNSTON. 


AprU  18. 


Justice's  Cowrt  —  Suit  on  promissory  note  —  Judgment  by  confession 
—  Merger  of  claim  on  note  —  StihsequsTU  arrest  of  moJcer — False 
imprisonment  and  fnalicums  arrest  —  Probable  cause  —  Direction 
o/ Judge  to  jury  to  find  certain  facts  only  —  Entry  of  verdict  upon 
the  finding. 

In  a  suit  before  a  Justice  of  the  Peace,  the  defendant  may  confess  judgment  ia 
writing,  and  the  Justice  may  sign  judgment  thereon  against  the  defendant^ 
though  neither  party  appears  on  the  return  of  the  summons.  Per  Allen» 
C.  J.,  Wetmobk,  Palmer  and  Tuck,  JJ.,  Kino,  J.,  dissenting. 

Per  Allkn,  C.  J.,  that  the  defendant  by  giving  the  confession  had  waived 
his  right  to  object  to  the  JusticeVjurisdiction  on  the  ground  that  it  did  noi 
appear  that  either  the  plaintiff  or  defendant  resided  in  the  same  parish  aa 
the  Justice,  as  directed  by  Consol.  Stat.,  cap.  60,  sec.  6,  and  42  Vic,  cap. 
13. 

Per  Kino,  J.,  that  the  judgment  signed  by  the  Justice  waa  a  nullity  because 
neither  party  had  appeared  before  him  at  the  return  of  the  summons ;  and 

§er  Kino  and  Tuck,  JJ.,  that  the  Justice  had  no  jurisdiction  under  ConsoL 
tat.,  cap.  60,  sec.  6,  on  the  question  of  non-residence. 
Per  Allen,  C.  J.,  and  Palmer,  J.,  that  the  0>urts  of  Justices  of  the  Peace, 
not  being  Courts  of  Record,  the  original  debt  was  not  extinguished  by  the 
judgment  signed  on  the  confession,  and  that  the  creditor  could  sue  again 
upon  the  original  debt. 
The  creditor  having  afterwards  arrested  the  debtor  for  the  same  debti 
HM,  in  an  action  for  false  imprisonment  and  malicious  prosecution  —  1.  That 
an  action  for  false  imprisonment  would  not  lie,  the  capias  on  which  the 
arrest  was  made  being  good  in  form,  and  issued  by  a  Court  having  jurisdic- 
tion over  the  subject  matter. 

2.  That  an  action  for  malicious  prosecution  would  not  lie,  either  because  the 
judgment  on  the  confession  was  a  nullity,  or  that  the  original  debt  was  not 
merged  in  such  judgment. 

3.  That  the  defendant  had  reasonable  and  probable  cause  for  arresting  the 
plaintiff — the  debt  bein^  due,  and  the  jury  having  found  that  the  defendant 
was  not  actuated  by  malice  in  arresting  the  plaintiff. 

Where,  in  such  an  action,  the  jury  answered  certain  questions  left  to  them  by 
the  Judge,  the  effect  of  which  was  to  negative  malice  in  the  defendant,  the 
Judse  ma^  then  direct  the  verdict  to  be  entered  for  the  defendanti  thouffh 
the  jury,  m  answering  the  questions,  stated  at  first  that  they  found  for  the 
plaintiff. 

Wright  V.  ParUe  (3  Pugs.  3»1),  considered. 

This  was  an  action  for  malicious  arrest  and  false  imprison* 
ment ;  tried  before  His  Honor  Mr.  Justice  King  at  the  Carleton 
Circuit  in  December,  1888. 

On  the  6th  day  of  October,  1887,  the  plaintiflf,  who  resided 
in  the  County  of  Madawaska,  being  at  Fredericton,  was 
arrested  for  a  balance  due  upon  two  promissory  notes,  upon  a. 
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•capias  issued  by  the  Police  Magistrate,  at  the  suit  of  the  ^^^' 
defendant  Johnston.  At  the  trial  the  magistrate  entered  a  Btram 
judgment  in  favor  of  Johnston,  which  was  afterwards  reversed  johnstok. 
on  review,  by  an  order  of  Mr.  Justice  Fraser.  From  the  evidence 
given  before  Mr.  Marsh,  the  Police  Magistrate,  it  appeared  that 
in  1884  these  same  notes  had  been  sent  by  Johnston  to  Qeorge 
N.  Clark,  his  agent  in  the  Town  of  Woodstock  for  collection. 
Olark  sent  them  to  Burgoyne,  of  Madawaska,  who  placed  them 
in  the  hands  of  a  Mr.  LaBelle,  a  Justice  of  the  Peace  of  that 
County,  for  the  purpose  of  being  sued.  This  Justice  brought 
A  suit  upon  each  note  in  the  name  of  G.  M.  Cossitt  &  Brothers, 
the  payees,  against  Byram,  and  entered  two  j^udgments  thereon 
■against  him.  On  the  day  of  trial  before  Justice  LaBelle, 
neither  party  appeared,  and  the  magistrate  entered  up  the 
judgment,  because  he  thought  himself  authorized  to  do  so,  from 
a  postal  card  received  from  Byram,  the  defendant  in  the  suits, 
stating  that  he  acknowledged  judgment  in  the  Cossett  matter 
as  he  had  no  inclination  to  add  more  costs.  The  proceedings 
had  before  Mr.  Marsh,  including  this  evidence,  having  been  laid 
before  Judge  Fraser,  on  review,  he  reversed  the  magistrate's 
judgment,  and  ordered  judgment  to  be  entered  for  Byram. 

At  the  trial  of  this  action  the  learned  Judge  left  the  follow- 
ing questions  to  the  jury :  "  Did  or  did  not  Mr.  Johnston 
authorize  the  bringing  of  the  actions  before  Mr.  LaBelle ;  or,  if 
he  did  not  do  so,  did  he  afterwards  know  of  their  being 
brought,  and  adopt  them  by  paying  the  expenses  of  them." 
2.  "  Was  or  was  not  Mr.  Johnston  actuated  by  malice  in  caus- 
ing the  arrest  of  Mr.  Byram."  To  the  first,  the  jury  answered 
that:  "  He  adopted  them  by  paying  the  expenses ;"  and  they 
answered  the  second  in  the  negative." 

Upon  receiving  these  answers  the  learned  Judge  directed  a 
verdict  to  be  entered  for  the  defendant. 

June  13, 1889.  Oeo.  W.  Allen  argued  in  support  of  a  motion 
for  a  new  trial,  and 

J.  A.  VanWart,  contra. 

The  arguments  of  the  counsel  and  the  cases  cited  are  fully 
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1890.       referred  to  in  the  judgments.     [King,  J.,  referred  to  Park  Gate 

Byram      Iron  Co,  v.  Coatea  (1)]. 

V. 

Johnston.  Cur^  odv,  Vtdt 

The  following  judgments  were  now  delivered : 

Tuck,  J.,  after  stating  the  facts  as  given  above,  continued : 
On  the  motion  for  a  new  trial,  the  principal  point  urged  was 
misdirection.  Before  dealing  with  this,  I  propose  to  consider 
shortly  some  of  the  grounds  put  forth  by  the  defendant's  coun- 
sel, why  the  verdict  should  stand,  notwithstanding  the  charge 
of  the  learned  Judge. 

His  principal  contention  is,  that  the  judgment  recovered* 
before  the  magistrate,  LaBelle,  in  Madawaska,  is  a  nullity,  upon 
which  no  action  could  be  taken.  He  argues,  that  the  magis- 
trate had  no  power  to  sign  a  judgment  against  the  defendant 
in  the  absence  of  the  plaintiff;  that  where  a  summons  has  been 
issued  by  a  magistrate  at  the  instance  of  a  party,  the  magis- 
trate is  simply  acting  as  a  judicial  officer,  and  has  no  right  to 
sign  a  judgment  in  favor  of  the  party  in  his  absence.  It  is 
admitted  that  neither  Cossitt  &  Brothers,  nor  their  agent,  ap- 
peared before  LaBelle,  and  the  defendant  did  not  appear.  He 
sent  a  postal  card,  as  it  is  said,  authorizing  a  judgment.  Bef- 
erence  is  made  to  Consol.  Stat.,  cap.  60,  sec.  34,  which  enacts 
that  "  the  plaintiff  may  elect  to  become  nonsuit,  or  if  he  fail  to 
appear  a  nonsuit  shall  be  entered ;  and  in  all  cases  tried  before 
a  justice  the  successful  party  shall  recover  costs."  It  is  said 
that  because  of  this  section  it  was  the  magistrate's  duty  to- 
enter  a  nonsuit.  This  is  true  in  ordinary  cases  where  the  plain- 
tiff fails  to  appear,  especially  if  the  defendant  is  present.  It  is 
clear  that  this  section  was  passed  for  the  protection  of  a  defend- 
ant That  when  a  party  summoned  to  appear  before  a  Jus- 
tice of  the  Peace,  attends  in  obedience  to  the  summons,  and  the 
plaintiff  fails  to  appear  and  prosecute,  the  law  wbely  provides 
that  he  shall  have  to  commence  afresh,  first  however  paying 
the  costs  of  a  nonsuit.  A  nonsuit  must  also  be  entered,  if  both 
parties  are  absent  at  the  time  of  trial,  and  the  defendant  has 
remained  silent    But  may  he  not  waive  the  right  or  protection^ 

a)L.It6C.P.0S4. 
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to  which  he  is  entitled  by  the  statute?      It  seems   to  nie,       ^890. 


that  he  would  have  an  absolute  right  on  the  day  of  trial  to  go  Bykam 
to  Court  and  say  to  the  magistrate,  in  the  absence  of  the  plain-  joHiraroN. 
tiff,  the  claim  you  have  against  me  is  just,  and  you  may  enter  mTT", 
judgment  against  me  for  the  amount.  I  think  that  a  judgment  — *- 
entered  on  such  instruction  would  be  a  good  one,  and  could  be 
enforced  against  the  defendant's  person  or  property.  Section 
34  is  not  contrary  to  this  view,  for  that  section  does  not  con- 
template any  assent  to  a  judgment  for  plaintiff  on  the  part  of 
defendant.  But  suppose  that  instead  of  going  to  Court,  the 
defendant,  after  being  sued,  writes  to  the  Justice,  with  instruc- 
tions to  enter  up  a  judgment  against  him  for  the  amount 
claimed.  Surely  he  would  have  a  right  to  do  this,  and  if  the 
magistrate  acted  upon  the  directions,  entered  up  a  judgment, 
and  afterwards  issued  an  execution,  whereby  the  defendant's 
goods  were  seized,  no  cause  of  action  would  arise.  In  such  a 
case  the  defendant  would  have  waived  his  right  to  say  that  a 
judgment  had  been  improperly  entered  in  the  absence  of  the 
plaintiff,  and  would  be  estopped  from  setting  up  a  claim  for 
the  wrongful  seizure  of  his  goods.  No  question  of  jurisdiction 
arises  here.  It  is  merely  a  matter  of  procedure,  and  if  Byram 
chose  to  waive  a  provision  which  was  for  his  own  benefit,  he 
had  a  right  to  do  so.  See  Gh^dham  v.  Inglehy  (1)  and  Park 
Oate  Iron  Co.  v.  Coates  (2).  The  decision  in  Wright  v.  Parlee 
(3)  does  not  conflict  with  this  view.  There  the  Court  was  deal- 
ing with  sec  36,  cap.  137,  1  Rev.  Stat.,  which  is  similar  to  sec. 
34,  cap.  60.  In  the  course  of  his  judgment  Allen,  C.  J.,  says : 
**  If  neither  party  appears  at  the  return  of  the  summons,  we 
think  the  suit  is  at  an  end ;  at  all  events,  the  Justice  has  no 
right  in  such  a  case  to  constitute  himself  the  agent  of  the 
plaintiff,  and  sign  a  judgment  against  the  defendant  by  de- 
fault." But  that  is  clearly  distinguishable  from  the  present 
case ;  for  here  we  have  the  written  consent  of  Byram  that  the 
judgment  shall  be  entered,  which  important  element  is  absent 
in  Wright  v.  Parlee. 

It  is  argued  again  that  this  judgment  is  a  nullity,  because 

there  is  no  evidence,  and  it  does  not-  appear  on  the  face  of 

« the  proceedings  that  Byram  and  the  magistrate  lived  in  the 

(1)  1  Exch.  061.  (2)  L.  R.  6  a  P.  (84.  (8)  8  Pugs.  381. 
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1890.  same  parish,  and  Corbet  v.  McCracken  (1)  is  cited  in  support  of 
Byram  this  view.  The  majority  of  the  Court  appear  to  have  gone  to 
JoHMSTON.  ^^®  verge  of  the  law  in  deciding  that  case.  Both  plaintiff  and 
defendant  in  that  case  were  content  to  try  the  issue  out  upon 
its  merits,  and  the  question  of  jurisdiction  was  not  raised  at 
the  trial.  And  yet  the  Court  say,  that ''  it  should  appear  on 
the  face  of  the  proceedings,  either  by  evidence,  or  by  the  ad- 
mission of  the  parties,  that  the  case  was  within  the  limits  of 
the  commissioner's  jurisdiction." 

I  should  have  thought,  were  it  not  for  that  case,  that  where 
both  parties  appear  and  try  a  cause  out  upon  its  merits,  and 
raise  no  question  as  to  the  jurisdiction  of  the  Court,  there 
being  no  evidence  to  the  contrary,  although  they  were  not 
able  to  waive,  they  would  be  held  to  have  admitted  the  juris- 
diction. But  Corbet  v.  McCrcLcken,  as  regards  this  Court, 
seems  to  be  conclusive  on  the  question,  and  I  am  bound  by  it 
Applying  that  decision  to  this  case,  there  being  no  evidence, 
and  it  not  appearing  on  the  face  of  the  proceedings,  that 
Byram  and  the  Magistrate  lived  in  the  same  parish,  he  had  no 
jurisdiction  to  hold  a  Court  for  the  trial  of  the  cause,  and  his 
judgment  is  therefore  a  nullity.  But  it  may  be  said  that  sec 
6,  cap.  60,  Consol.  Stat.,  does  not  apply,  since  42  Vic,  cap.  13, 
was  passed.  The  last  named  chapter  contains  but  one  section, 
which  provides  that  upon  the  trial  of  any  cause,  it  shall  not  be 
necessary  to  prove  that  the  plaintiff  or  defendant,  or  some  one 
of  the  plaintiffs  or  defendants,  resides  in  the  town  or  parish 
in  which  any  such  Court  (mentioned  in  the  Act)  is  situate,  or 
in  which  such  Justice  of  the  Peace  resides,  unless  the  objection 
on  that  ground  is  made  upon  the  trial.  In  the  case  before  the 
Magistrate,  Mr.  LaBelle,  there  was  no  trial,  and  therefore  no 
opportunity  to  make  an  objection  upon  the  ground  of  want  of 
residence.  He  held  his  Court  and  entered  up  a  judgment 
against  Byram,  upon  the  authority  of  a  postal  card  received 
from  him,  dated  the  third  day  of  August,  1884,  on  which  he  says : 
*'  I  acknowledge  judgment  in  the  Cossitt  matter,  as  I  have  no 
inclination  to  add  more  costs."  Now,  it  being  still  the  law 
that  a  magistrate  has  no  jurisdiction  to  give  judgment  in  a 
cause  where  the  defendant  does  not  reside  within  the  parish 

(l)2r.  ftB.167. 
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where  the  Court  is  situate,  and  it  being  unnecessary  to  prove ^S^- 

that  the  defendant  resides  in  the  parish  where  the  Court  is  Byram 
situate  only  upon  the  trial  of  a  cause,  cap.  13  of  42  Vic.  Johnston. 
•does  not  apply  to  Coadtt  v.  Byram,  because,  in  that  case, 
there  was  no  trial.  If  this  reasoning  is  correct,  and  the  judg- 
ment entered  by  LaBelle  is  a  nullity,  it  follows,  I  think,  that 
ihere  was  reasonable  and  probable  cause  for  instituting  the 
proceedings  before  the  Police  Magistrate  of  Fredericton,  and  if 
so,  there  was  no  malice.  The  defendant,  Johnston,  when  he 
made  the  affidavit  which  led  to  the  arrest  of  Byram,  must  be 
taken  to  have  had  an  honest  belief  that  he  had  a  legal  right 
to  arrest  him,  and  that  the  judgment  entered  up  by  the  Jus- 
tice LaBelle,  even  if  Johnston  knew  of  it,  was  no  bar  to  a  subse- 
quent action  for  the  recovery  of  the  same  notes.  If  the  facts 
show  there  was  reasonable  and  probable  cause  for  bringing  the 
action  before  the  Police  Magistrate,  or  do  not  show  a  want  of 
it,  there  being  no  express  malice,  there  is  no  evidence  of  legal 
malice  to  leave  to  the  jury. 

It  is  further  claimed  that  this  suit  was  commenced  before  the 
proceedings  in  the  action  before  Mr.  Marsh  had  been  terminated. 
I  think  the  authorities  are  clear,  that  the  suit  in  which  the 
arrest  was  made  must  be  determined,  where  the  proceeding  is 
capable  of  a  final  determination,  before  an  action  can  be 
brought  for  malicious  arrest.  Judge  Eraser's  order  reversing 
Mr.  Marsh's  judgment  was  served  on  him  on  the  22nd  March, 
1888,  and  the  suit  was  not  commenced  until  the  28th  March. 
I  incline  to  the  opinion  that  when  Mr.  Justice  Fraser  made 
'his  order  reversing  the  judgment,  the  proceedings  had  termi- 
nated in  favor  of  the  present  plaintiff,  and  that  he  was  not 
•obliged  to  wait  until  the  Magistrate  had  made  an  entry  on  his 
book  of  the  reversing  order  before  commencing  his  suit. 

The  first  ground  of  misdirection  in  the  learned  Judge's 
•charge  to  the  jury  is  where  he  says :  "  If  you  think,  however, 
that  Mr.  Johnston  did  not  authorize  or  adopt  the  first  action, 
then  he  would  of  course  have  the  right  to  arrest  Byram :  it 
was  open  to  arrest  upon  the  second  action;  and  as  to  his  affi- 
davit, the  legal  title  to  the  notes  was  transferred  to  Mr. 
Johnston  by  the  indorsements,  and  it  was  quite  competent  for 
him  to  make  the  affidavit,  and  to  institute  the  suit,  supposing 
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the  first  suit  had  not  been  authorized  by  him  in  anjr 
Bybam  way."  With  my  view  of  the  judgments  obtained  before  LaBelle,. 
Johnston.  ^^  makes  no  difference  whether  or  not  this  part  of  the  charge 
influenced  the  jury's  answer  to  the  second  question,  for  in  my 
opinion,  there  was  no  evidence  of  malice  to  leave  to  the  jury.. 
If,  however,  the  learned  Judge  was  right  under  all  the  circum- 
stances, in  leaving  the  question  of  malice,  then  the  charge  in 
this  respect  may  be  objectionable,  although  I  do  not  very  well 
see  how  it  affected  the  jury's  answer  to  the  second  question,, 
because  in  answer  to  the  first  they  say  that  the  defendant 
adopted  the  actions  before  Mr.  LaBelle,  by  paying  the  expenses. 
The  Judge's  charge  is  based  upon  the  jury  finding  that  John- 
ston did  not  authorize  or  adopt  the  first  action,  but  they  found 
that  he  did.  How  then  could  this  have  influenced  their  answer 
"  No  malice."  Looking  at  the  answers,  I  think,  this  part  of 
the  charge  is  wholly  immaterial. 

Then  it  is  said  that  the  learned  Judge  was  wrong  in  not 
stating  to  the  jury  what  malice  meant,  and  explaining  to  them 
more  fully  the  difierent  kinds  of  malice.  This  objection  is 
without  force,  because  at  the  close  of  his  charge,  the  learned 
Judge  defines  malice,  and  also  tells  the  jury  that  malice  need 
not  be  expressly  proved ;  that  it  may  be  found  as  a  matter  of 
inference.  I  do  not  know  what  more  he  could  have  done,  un- 
less he  wrote  a  treatise  on  the  subject.  From  the  Judge's 
charge  any  intelligent  jury  must  have  understood  what  malice 
meant. 

There  is  a  further  contention,  that  the  learned  Judge  was 
wrong  in  telling  the  jury  not  to  find  for  either  party ;  to  just 
answer  the  questions  which  be  would  submit  to  them  in  writ* 
ing,  and  then  he  would  announce  bis  conclusion.  I  think  the 
Judge  had  a  perfect  right  to  take  this  course.  It  has  been 
pursued  in  English  Courts,  and  again  and  again  in  the  Courts 
of  this  Province.  Besides,  at  the  conclusion  of  the  motion  for* 
a  nonsuit,  the  learned  Judge  said  that  he  would  leave  certain 
questions  to  the  jury  and  get  their  opinion,  and  what  bo  then 
would  do  would  depend  somewhat  upon  the  consents  the 
counsel  were  willing  to  enter  into.  A  nonsuit  was  refused^ 
apparently  with  the  understanding  and  consent  of  counsel,, 
that  the  Judge  should  direct  a  verdict,  according  as  certain 
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questions  were  answered,  and  I  think  his  direction  as  to  the  ^^90. 

Terdict  was  right.  Btram 

In  my  opinion  a  new  trial  must  be  refused.  Johnston. 


King,  J.  I  am  of  opinion  that  the  judgment  rendered  by 
Justice  LaBelle,  in  the  case  of  Cosaett  v.  Byram,  was  a  nullity. 
Neither  Cossett  nor  Byram,  nor  any  one  on  the  behalf  of  either, 
appeared  on  the  return  of  the  summons ;  and  in  Wright  v. 
Farlee  (1),  it  was  held  that  a  Justice  of  the  Peace  has  no  power 
to  sign  a  judgment  in  a  case  where  he  has  issued  a  summons 
unless  the  plaintiff,  or  some  person  on  his  behalf,  appears  at 
the  return  of  the  summons.  By  Consol.  Stat.,  cap.  60,  sec.  34, 
it  is  provided  that  if  the  plaintiff  fails  to  appear,  a  nonsuit  shall 
be  entered.  It  was  held  in  Wright  v.  Parlee  that  under  1  Rev. 
Stat,  cap.  137,  sec.  36,  the  Justice  has  no  right  of  his  own 
motion  to  enter  a  nonsuit.  Whether  a  similar  construction  would 
be  placed  upon  sec.  34  of  cap.  60  of  the  Consol.  Stat.,  I  do  not 
know  ;  but  it  is  not  important  in  this  case,  because  the  judg- 
ment signed  was  a  judgment  for  the  plaintiff,  and  the  Court 
say  that,  at  all  events,  the  Justice  has  no  right  in  such  a  case,. 
i.  6.,  where  neither  party  appears  at  the  return  of  the  summons, 
to  constitute  himself  the  agent  of  the  plaintiff  and  sign  a  judg- 
ment  against  the  defendant  by  default.  I  agree  entirely  with 
that.  Any  other  course  is  opposed  to  principle  and  propriety^ 
Nor  does  it  make  any  difference  that  in  this  case  Byram  bad^ 
prior  to  the  return  of  the  summons,  sent  to  the  Justice  a  post 
card  stating  that  he  "  acknowledged  judgment  in  the  Cossett 
matter  as  he  had  no  inclination  to  add  more  costs."  Thi» 
might  have  been  available  as  evidence,  if  the  plaintiff  had 
appeared  to  prosecute  his  suit ;  but,  in  his  absence,  and  in  the 
absence  of  any  one  representing  him,  the  magistrate  had  na 
more  right  to  act  as  the  plaintiff's  agent  and  sign  judgment 
than  if  the  defendant  had  not  written  to  him  at  all. 

The  judgment  was  furthermore  a  nullity  for  want  of  proof 
of  the  facts  of  residence  necessary  to  give  jurisdiction — Conhet 
V.  McCracken  (2) — the  case  being  an  undefended  one  and  there* 
fore  not  covered  by  the  provisions  of  the  Act  42  Vic.,  cap.  13.. 

The  judgment  in  Cossett  v.  Byram  being  then  a  nullity,. 

0)3Pugfl.881.  (2)2P.&ai57. 


Tuck,  J. 


Digitized  by  VjOOQ IC 


King,  J. 


680  NEW  BRUNSWICK  REPORTS.  [VOU 

_  ^8^-  there  was  nothing  in  it  to  affect  in  any  way  Johnston's  right 
Byram  to  proceed  against  Byram,  upon  the  note  which  was  the  subject 
Johnston.  ^^  ^"^*'  ^^  ^^^  action  of  Goasett  v.  Byram.  There  is  nothing, 
therefore,  upon  which  to  ground  this  action  by  Byram  against 
Johnston  for  malicious  arrest.  There  was  not,  upon  the  part 
of  Johnston,  a  want  of  reasonable  and  probable  cause.  Besides, 
the  jury  have  negatived  malice.  What  constitutes  malice  was 
explained  to  the  jury  in  the  language  of  Bayley,  J.,  in  Bromage 
V.  Prosser  (1),  viz :  "A  wrongful  act  done  intentionally,  without 
just  cause  or  excuse ; "  and  the  difference  between  express  and 
implied  malice  was  pointed  out,  and  the  jury  were  told  that 
they  might  infer  malice  from  the  want  of  reasonable  and  pro- 
bable cause.  They,  however,  found  that  there  was  no  malice ; 
and  their  finding  is  abundantly  supported  by  the  evidence. 

It  is  objected  that  the  jury  should  have  been  directed  to  find 
a  verdict  for  defendant,  upon  their  answers  to  questions  sub- 
mitted to  them.  It  is  true  that  the  jury  at  the  time  of  answer- 
ing the  questions,  stated  that  they  found  for  the  plaintiff;  but 
upon  it  appearing  that  such  a  verdict  was  inconsistent  with 
their  finding  as  to  the  absence  of  malice,  they  were  directed 
that  upon  this  finding  their  verdict  should  be  for  the  defendant, 
and  the  jury  then  consented  to  find,  and  did  find,  a  verdict  for 
defendant,  and  this  was  recorded  as  their  verdict,  with  their 
concurrence.  The  verdict  as  it  stands,  is  therefore  the  voice  of 
the  jury.  As  to  the  suggestion  (not  made,  however,  by  the 
counsel  for  plaintiff),  that  the  plaintiff  might  perhaps  have 
been  entitled  to  a  verdict  for  false  imprisonment— the  law  is 
that  where  an  arrest  is  made  through  process  of  a  Court  having 
jurisdiction  (as  here),  the  plaintiff  or  prosecutor  is  liable  only 
if  he  maliciously  and  without  reasonable  and  probable  cause 
puts  the  law  in  motion.  It  is  otherwise  where  he  interferes 
in  the  execution  of  the  process.    But  that  is  not  this  case. 

I  therefore  think  that  the  mle  should  be  refused. 

Palmer,  J.  This  is  an  action  for  false  imprisonment  and 
malicious  arrest.  It  is  clear  that  the  capias  ad  respondendum 
issued  in  this  case  authorized  the  imprisonment,  and  therefore 
no  action  of  false  imprisonment  would  lie.   Whether  there  was 

(1)  4  R  &  C.  247. 
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a  malicious  prosecution  and  arrest,  depends  upon  whether  the       ^^^- 
defendant  in  causing  the  plaintiff  to  be  arrested  had  any  proper      Byrau 
cause  for  the  suit,  and  was  actuated  by  malice  in  the  proceeding.   john3ton». 
The  circumstance  relied  upon  as  proof  of  this,  was  that  a  judg- 
ment had  been  obtained  against  the  defendant  on  the  note  on 
which  the  action  was  brought,  in  the  name  of  another  party 
before  a  Justice  of  the  Peace,  and  that  there  could  be  no  cause 
of  action  for  the  same  demand  by  the  defendant.    And  the  first 
question  which  arises  is  whether  there  was  a  judgment.     I 
think  there  was. 

It  is  true,  that  the  course  of  proceeding  laid  down  in  the  Jus- 
tice of  the  Peace  Act  for  proceedings  before  Justices  in  civil 
cases  was  not  pursued ;  but  it  is  apparent  that  those  directions 
are  entirely  applicable  to  hostile  proceedings.  There  is  no  ne* 
cessity  for  any  direction  for  proceedings  to  be  taken  in  any 
Court  to  enable  a  party  to  conf&ss  judgment,  or  to  con« 
fess  that  he  has  no  cause  of  action  which  would  au- 
thorize the  Court  to  enter  this  of  record,  and  if  this  is 
assented  to  by  the  other  side,  it  is  the  proper  foundation  of  the 
adjudication  against  which  the  party  properly  consenting  can- 
not himself  object,  nor  can  the  other  side  when  once  he  has 
properly  assented  to  it ;  the  matter  is  passed  upon  and  is  rea 
judicata,  and  cannot  be  opened  again  except  for  fraud  or  mis- 
take. But  it  is  not  clear  that  the  mere  obtaining  of  a  Judgment 
upon  a  note  in  the  Court  of  a  Justice  of  the  Peace  extinguishes 
the  debt.  It  is  not  a  court  of  record,  and  its  judgment  does  not 
make  it  a  debt  of  a  higher  nature  than  the  original  debt  itself* 
There  is  no  pretence  that  it  has  ever  been  paid,  and  there- 
fore I  think  the  existence  of  such  a  debt,  although  there  was  a 
judgment  upon  it  in  a  Justice's  Court,  might  be  a  reasonable  and 
probable  cause  of  bringing  the  suit  therefor  that  was  brought; 
and  all  the  circumstances  of  the  case  are  proper  subjects  for  the 
jury  on  the  question  of  actual  malice,  and  they  having  found 
for  the  defendant  I  do  not  think  there  is  any  ground  to  disturb 
the  verdict. 

Sir  John  C.  Allen,  C.  J.  A  material  question  in  this 
case  is,  whether  Justice  LaBelle  had  any  authority  to  sign 
judgment  against  the  present  plaintiff,  for  the  amount  of  the 
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1890.  notes — he  not  bein^  a  resident  in  the  parish  in  which  the 
BntAM  Justice  resided. 
JoHxwroN.  ^^^  ^^^  ®^^^*  ^^  ^^P'  ^^  ^'  '^^^  Consolidated  Statutes,  relat- 
ing to  "  Justices*  Civil  Court-s,"  enacts  that ''  No  Justice  shall 
hold  a  Court  for  the  trial  of  any  action  under  this  chapter, 
unless  the  plaintiff  or  defendant,  or  some  one  of  the  plaintiffs 
or  defendants  resides  in  the  parish  in  which  such  Justice 
resides ;  or,  unless  the  plaintiff  or  defendant  or  some  one  of 
the  plaintiffs  or  defendants  is  a  non-resident  of  the  county." 

That  section  was  amended  by  the  Act  42  Vic.  cap.  id,  which 
enacts  that  upon  the  trial  of  any  cause  in  certain  Courts  estab- 
lished for  the  recovery  of  small  debts,  including  the  Courts  of 
Justices  of  the  Peace,  "  it  shall  not  be  necessary  to  prove  that 
the  plaintiff  or  defendant,  or  some  one  of  the  plaintiffs  or 
•defendants  resides  in  the  town  or  parish  in  which  such  Court 
is  situate,  or  in  which  such  Justice  of  the  Peace  i^des,  unless 
the  objection  upon  that  ground  is  made  upon  the  said  trial ; 
provided  that  (except  in  cases  of  suits  for  or  against  uon-resi- 
•dents  of  the  county,  provided  by  sec.  6  of  cap.  60  of  Consoli- 
dated Statutes),  nothing  herein  contained  shall  authorise  the 
^ntry  of-  judgment  by  default,  unless  the  plaintiff  or  defendant 
-or  one  of  them  reside  in  the  parish  where  the  aforesaid  Justice 
or  Judges  of  said  Courts  reside." 

The  first  branch  of  this  section  does  not  apply  to  this  case, 
because  neither  Byram  nor  the  plaintiff  in  that  case,  appeared 
before  the  Justice  at  the  return  day  of  the  summons.  Nor  do 
I  think  that  the  proviso  applies  to  this  case,  because  the  judg- 
ment signed  by  the  Justice  was  a  judgment  by  confession  and 
not  a  judgment  "  by  default,"  in  the  sense  in  which  I  think 
that  expression  is  used  in  the  Act. 

A  judgment  by  confession  and  a  judgment  by  default  are 
<lifferent  proceedings,  though  the  effect  of  them  may  be  prac- 
tically the  same.  The  former  is  the  result  of  an  act  done  by 
the  defendant  in  the  suit,  and  may  be  given  before  declaration 
filed  :  McKamee  v.  O'Brien  (1)  ;  the  latter  is  obtained  because 
the  defendant  is  passive,  and  does  nothing.  See  Tidd's  Pr. 
<9th  ed.)  559-502. 

I  can  see  no  objection  to  the  defendant  in  a  suit  in  a  Justice's 

(1)  4  All.  548. 
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'Court  giving  a  confession  at  or  before    the  return  of  the       ^^^' 
summons.    If  he  had  appeared  at  the  return  of  the  summons,      Byrah 

and  defended  the  suit  (not  raising  the  question  of  jurisdiction),  Johnston. 

and  the  decision  had  been  as^ainst  him,  he  could  not  after-  .,. — -  , 

°  .  Allen,  C.  J. 

wards  object  that  the  Justice  had  no  jurisdiction  to  try  the       

-case,  because  he  (the  Justice)  and  the  defendant  resided  in 
different  parishes :  he  had  by  the  express  words  of  the  statute 
waived  his  right  to  object  to  the  jurisdiction.  Why  can  he 
not  also  waive  that  right  by  giving  a  confession  before  the 
•day  of  trial  ?  He  is  the  only  person  who  could  be  prejudiced 
by  the  Justice  issuing  a  summons  and  signing  a  judgment  by 
•default  against  him  if  he  and  the  Justice  resided  in  different 
parishes ;  but  by  confessing  a  judgment  without  attending  the 
trial,  I  think  he  is  estopped  from  taking  the  objection. 

The  case  is  distinguishable  from  Wright  v.  Parlee  (1),  be- 
cause there  the  Justice  took  upon  himself  to  enter  a  nonsuit 
without  any  application  therefor  by  the  defendant,  who  was 
not  present.  Here,  the  Justice  had  the  express  consent  of  the 
defendant  to  sign  judgment  against  him  for  the  amount 
-claimed  by  the  plaintiff.  I  therefore  think  that  no  question 
■  arises  as  to  the  jurisdiction  of  the  Justice,  nor  as  to  the  validity 
of  the  judgment. 

The  next  question  is,  whether  the  notes  were  merged  in  the 
judgment.  I  think  they  were  not.  The  Courts  of  Justices 
of  the  Peace,  created  by  statute  in  this  Province  for  the  trial  of 
civil  suits  to  a  limited  amount,  are  not  Courts  of  Record,  and 
their  judgments  do  not  import  absolute  verity.  Yoimg  v. 
Woodcock  (2);  Jackson  v.  O'Donndl  (3);  Wright  v.  Parlee  (1). 

In  King  v.  Hoare  (4),  Parke,  B.,  delivering  the  judgment 

of  the  Court,  said  that  if  a  judgment  is  recovered  in  a  Court 

•  of  Record,  the  judgment  is  a  bar  to  the  original  cause  of  action, 

which  is  changed  into  matter  of  record — a  security  of  a  higher 

nature  in  which  the  inferior  remedy  is  merged  —  and  cannot 

be  the  subject  of  another  suit.     Atkinson  v.  Keith  (5)  affirms 

the  same  principle.    That  was  an  action  in  this  Court  —  a 

•Court  of  Record  —  and  there  was  no  such  question  in  it  as 

arises  in  the  present  case.     Assuming,  then,  that  the  original 

•cause  of  action  on  the  notes  was  not  merged  in  the  judgment 

(1)  3  Pug*.  881.  (S)  2  Paga.  60.  (5)  5  All.  305. 

12)  8  Kerr  664.  (4)  IS  Sf!  ft  W.  4M. 
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^890.  ^  in  the  Justice's  Court,  I  see  nothing  to  prevent  the  present 
Byram      defendant,  as  indorsee  of  the  notes,  from  bringing  an  actioa 
JoHxsTON.    ^pon  them  against  the  plaintiff,  the  maker  of  them. 

In  principle,  the  case  resembles  that  of  a  foreign  judgment, 
which  has  been  held  not  to  be  a  debt  of  record,  and  that  the 
original  cause  of  action  on  which  the  judgment  was  recovered 
was  not  merged,  and  might  be  sued  upon  here.  Fergus  v. 
Wardlavj  (1).     See  also  Bavk  of  Avstralasia  v.  Harding  (2). 

Then,  does  the  judgment  operate  as  an  estoppel ;  and  would 
it  prevent  Cossitt,  the  payee  of  the  notes,  or  the  present 
defendant,  Johnston,  as  the  indorsee,  from  sueing  the  plaintiff 
upon  them  ?  I  think  the  judgment  does  not  so  operate,  for  two- 
reasons.  First — because  Johnston,  in  the  suit  which  he  brought 
against  Byram  on  the  notes,  was  not  seeking  to  set  up  any 
claim  adverse  to  the  judgment  in  the  Justice's  Court,  but,  to 
obtain  payment  of  the  same  debt  for  which  Byram  was  sued 
there ;  and  secondly — because  Johnston  had  no  knowledge  of 
the  existence  of  the  judgment  when  he  arrested  the  plaintiff 
in  the  suit  on  the  notes. 

The  question  of  estoppel  arises  where  a  person  against 
whom  a  judgment  has  been  obtained,  or  whose  rights  have 
been  determined  in  a  Count  of  competent  jurisdicton,  is 
endeavouring  by  a  suit  or  proceeding  in  another  Court,  to  get 
rid  of  the  effect  of  the  former  judgment.  But  that  was  not 
the  case  in  the  suit  brought  by  Johnston  against  Byram.  I 
think,  therefore,  the  substantial  question  is  whether  Byram '»- 
indebtedness  on  the  notes  was  merged  in  the  judgment  obtained 
against  him  in  the  Justice's  Court,  so  that  no  action  could  be 
brought  upon  them. 

One  of  the  questions  left  to  the  jury,  and  on  which  they 
found  in  part  against  the  defendant  was,  whether  Johnstoor 
authorized  the  bringing  of  the  action  against  Byram  in  the 
Justice's  Court ;  or,  if  he  did  not  do  so,  whether  after  knowings 
of  the  action  being  brought,  he  adopted  it  by  paying  the  costs  ? ' 
(i.  e.y  the  costs  of  the  Justice  and  constable.) 

The  jury  found  that  Johnston  adopted  the  action  by  paying*^ 
the  costs. 

I  think  there  was  exceedingly  slight  evidence  to  support  8uch> 
a  finding. 

(1)  3  Kerr  605.  (2)  9  C.  B.  e6L 
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There  is  uncontradicted  evidence  that  Johnston,  acting  a;;       1890' 
agent  for  Cossitt,  never  authorized  the  suit  to  be  brought  upon      Byaam 
the  notes  by  Justice  LaBelle,  and  that  he  had  no  actual  knowl-   Johnston. 
edge  of  the  existence  of  the  judgment  against  the  plaintiff, 
until  after  he  (Johnston)  had  brought  the  suit  against  him  on 
the  notes.    He  swore  positively  that  the  first  time  he  had  any 
knowledge  of  the  notes  having  been  sued,  was  on  the  trial 
before  the  police  magistrate  in  the  suit  brought  by  him  (John- 
ston) against  By  ram  on  the  notes ;  and  that  no  person  had  any 
authority  from  him,  express  or  implied,  to  sue  the  notes  before 
Justice  LaBelle. 

The  circumstance  relied  on  by  the  plaintiff  in  this  action  to 
shew  that  Johnston  knew  that  Byram  had  been  sued  before 
the  Justice,  was  that  in  the  settlement  of  his  account  with  a 
Mr.  Clark,  who  acted  as  his  agent  in  Woodstock  in  collecting 
debts  owing  to  him  (Johnston),  he  had  paid  the  costs  of  the 
suit  brought  by  the  Justice  against  Bj'^ram. 

Johnston  had  sent  the  notes  to  Clark  to  collect  the  amount, 
and  Clark  had  sent  them  to  Madawaska,  where  Justice  LaBelle 
resided,  and  the  casts  of  the  suit  before  the  Justice  had  been 
paid  by  Clark. 

The  defendant  swore  that  in  sending  claims  to  Clark  to  col- 
lect, he  directed  him  not  to  commence  suit  on  them  without 
special  instructions.  He  admitted  that  Clark  did  sometimes 
sue  without  any  authority  from  him,  and  that  be  sometimes 
paid  Clark  the  costs  incurred  in  such  suits,  and  sometimes  he 
refused  to  do  so ;  and  that  he  did  not  know  whether  he  had 
paid  any  costs  in  the  suit  brought  before  Justice  LaBelle 
against  Byram. 

The  statement  principally  relied  on  by  the  plaintiff's  counsel 
to  shew  that  the  defendant  had  paid  those  costs,  was,  his 
answer  on  cross-examination  to  the  following  questions :  ''  At 
the  time  you  settled  with  Clark,  on  some  occasion,  you  might 
have  been  told  by  him  that  Byram  had  been  sued  on  the  notes 
before  LaBelle,  and  that  judgment  had  been  obtained  against 
him  on  them.  Was  that  possible?"  A. — "It  was  passible 
that  I  might  have  been  so  told." 

On  re-examination,  the  defendant  said  he  did  not  think  it 
was  possible  that  those  costs  could  have  been  included  in 
Clark's  account  with  him,  and  be  stated  as  the  costs  in  a  suit 
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^890.  on  the  notes,  and  that  he  (Johnston)  would  not  remember  it 
Btram  That  if  it  was  a  small  item  in  a  lengthy  account,  it  might  have 
JoHiTOTON.  ^®®^  charged  there,  and  he  not  know  it ;  but  he  had  not  at  any 
time  his  attention  called  to  the  fact  that  there  were  certain 
costs  which  had  been  paid  in  the  suit  a^inst  Byram  before  the 
Justice,  and  that  he  (Johnston)  found  them  there  and  allowed 
them  in  his  account  with  Clark. 

The  most  that  can  be  made  of  the  defendant's  evidence  on 
this  point  is,  that  it  was  possible  that  Clark  might  have  told 
him  of  the  judgment  against  the  plaintiff  in  the  Justice's 
Court ;  and  that  it  was  also  possible  that  he  (Johnston)  might 
have  paid  the  costs  in  settling  his  account  with  Clark ;  but 
not  that  it  was  probable  that  either  of  those  facts  took  place. 
I  do  not  think  that  it  amounted  even  to  a  preponderance  of 
evidence  in  favor  of  the  plaintiff's  contention  that  Johnston 
knew  of  the  judgment.    See  1  Stark.  Evid.  817. 

I  should  judge,  from  reading  his  evidence,  that  the  defend- 
ant was  very  particular,  cautious  and  conscientious  in  answer- 
ing the  questions  put  to  him,  and  not  that  he  was  endeavoring 
to  evade  answering  them. 

I  think  there  was  very  weak  evidence  to  sanction  the  find- 
ing of  the  jury  that  the  defendant  had  paid  the  costs  of  the 
judgment;  but  it  is  unimportant  whether  he  did  so  or  not,  if 
the  notes  were  not  merged  in  the  judgment 

If  they  were  not  merged,  the  defendant  cannot  be  liable  in 
this  action,  either  for  false  imprisonment  or  for  malicious 
arrest.  Not  for  the  first,  because  the  capias  on  which  the 
plaintiff  was  arrested  was  good  on  its  face,  and  there  was  a 
sufficient  affidavit  to  justify  it,  and  the  Court  had  jurisdicUon, 
and  all  the  defendant  did  was  to  swear  to  that  affidavit,  and 
instruct  his  attorney  to  issue  a  capias.  Neither  was  he  liable 
for  a  malicious  arrest,  because  Byram  unquestionably  owed 
the  debt  for  which  he  was  arrested,  and  the  original  debt  was 
not  merged  in  the  judgment  See  Barker  v.  Brahara{\)\ 
Bdk  V.  Broadbent  (2) ;  Codririgton  v.  Lloyd  (3) ;  1  Chit» 
Gen.  Prac.  48. 

As  to  the  right  of  the  learned  Judge  to  refuse  to  accept  a 
verdict  for  the  plaintift'  and  to  direct  a  verdict  to  be  entered 
for  the  defendant,  the  facts  were  these :    When  the  learned 

(1)  3  Wil8.  Saa  (2)  S  T.  R.  188.  (3)  8  A.  &  E.  449 
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Judge  had  concluded  his  directions  to  the  jury  he  told  them        ^^90. 
that  they  were  not  to  find  a  verdict  for  either  party,  but  he      Byram 

should  leave  certain  questions  to  them  to  answer,  and  upon  johkstok, 

their  answers  he  should  direct  whether  the  verdict  should  be  .„ — -  , 

Allen,  C  J, 

entered  in  favor  of  the  plaintiff  or  the  defendant.    When  the       

jury  returned  into  Court  they  answered  the  questions  left  to 
them,  and  said  that  they  found  a  verdict  for  the  plaintiff.  The 
learned  Judge  then  pointed  out  to  them  that  that  was  not 
according  to  his  direction  to  them,  saying  that  according  to 
their  answers  to  the  questions  the  defendant  was  entitled  to 
the  verdict,  and  directed  them  so  to  find,  and  they  did  then 
£nd  a  verdict  for  the  defendant,  the  clerk  of  the  Court  having 
put  the  usual  question  to  them,  whether  they  found  for  the 
plaintifiT  or  for  the  defendant. 

If  the  jury  had  not  so  found,  I  should  have  doubted  the 
right  of  the  Judge  to  decline  to  receive  the  verdict  for  the 
plaintiff  which  they  first  announced  (but  which  was  not 
recorded),  and  to  enter  a  verdict  for  the  defendant.  See 
Hughes  V.  Sutherland  (I).  That  would  seem  to  me  to  be  a 
verdict  of  the  Judge,  and  not  of  the  jury.  But  the  ultimate 
finding  in  favor  of  the  defendant,  gets  rid  of  the  objection. 

There  is  one  more  point  arising  out  of  the  discussion  as  to 
the  effect  of  a  judgment  in  a  Justice's  Court,  which  I  desire 
to  refer  to,  though  it  does  not  affect  the  question  in  this  case ; 
snd  that  is,  the  time  when  the  statute  of  limitations  begins  to 
run  against  such  a  judgment.  It  has  been  said  that  twenty 
years  is  the  period,  according  to  the  Consol.  Stat.  cap.  85, 
which  declares  that:  "No  action  or  acire  facias  upon  any 
judgment,  recognizance,  bond,  or  other  specialty  shall  be 
brought  but  within  twenty  years  after  the  cause  of  action." 
Now,  no  doubt  the  words  "any  judgment"  might,  by  them* 
selves,  include  a  judgment  recovered  in  a  Justice's  Court ;  but 
read  in  connection  with  the  words  which  follow  them,  I  can- 
not doubt  that  they  mean  judgments  of  Courts  of  record  only. 
NoacituT  A  aociis. 

I  think  a  new  trial  should  be  ref usee. 

Wetmore,  J.,  thought  that  there  should  be  a  new  trial. 

FraseR,  J.,  took  no  part. 

New  trial  refused. 

(1)  1  Kerr  574. 
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1889.  LEVESQUE  v.  NEW  BRUNSWICK  RAILWAY  CO. 


October  10. 


Eaihcay  company — Breach  of  ittatutory  duty — Neglecting  to  erect 
fences  and,  cattle  guards  — Action  for  damages  resulting  therefrom. 
—  Dominion  Railway  Act  42  Vic,  cap,  9,  sec,  27 — Inconsistent 
legislation  of  Dominion  statute  and  Provincial  Act  —  British  Nortlh 
America  Act,  sec,  92  — Limitation  of  action  —  Civil  rights  —  Ultra 
vires. 

The  New  Brunswick  Railway  Co.  was  incorporated  before  the  union  of  the 
Provinces  under  The  British  North  America  Act,  by  the  Provincial  statute- 
33  Vic,  cap.  49,  the  14th  sec.  of  which  required  the  Company  to  erect  and 
maintain  substantial  fences  on  each  side  of  the  land  taken  by  them  for  ^e 
railway  where  it  passed  through  improved  land.  The  92nd  sec.  of  The 
British  North  America  Act  having  excluded  from  the  Provincial  Legislatures 
power  over  local  works  which,  though  wholly  within  a  Province  of  the  ]>om> 
mion,  were  declared  by  the  Parliament  of  Canada  to  be  for  the  seneral 
advantage  of  Canada,  and  the  Dominion  Act  44  Vic,  cap.  42,  naving 
declared  the  work  of  The  New  Brunswick  Railway  Co.  to  be  a  work  for  the 
general  advantage  of  Canada  ;  and  the  provisions  of  the  Consolidated  Rail- 
way Act,  1879,  having  been  extended  to  The  New  Brunswick  Railway  Co., 
so  far  as  they  were  applicable  to  the  undertaking,  and  not  inoonsistoit 
with  the  several  Acts  of  the  Company  : 

Held,  ist.  That  sec.  13  of  **The  Railway  Act"  (Rev.  Stat  Can.,  cap.  109), 
relating  to  fencing,  was  inconsistent  with  sec.  14  of  The  New  Brunswick 
Railway  Act,  and  therefore  that  the  Company  was  bound  under  the  Act  of 
incorporation,  to  erect  the  fences  without  any  written  request  from  the  occu- 
pant of  the  land,  as  provided  by  sec.  13  of  **The  Railway  Act." 

2nd.  That  Parliament  naving  the  exclusive  right  to  legislate  on  the  subject  of 
railways,  had,  as  incident  thereto,  power  to  limit  the  time  within  which 
actions  could  be  brought  for  damages  sustained  by  reason  of  the  railway;  and 
therefore  that  sec.  27  of  cap.  109,  which  limited  the  right  of  action  to  six 
months  after  the  alleged  damage  was  sustained,  was  not  ultra  vires,  (WsT* 
MORE,  J.,  dissenting.) 

3rd.  That  the  words  of  sec.  27 —  "injury  sustained  by  reason  of  the  railway*^ 
—  were  not  confined  to  neglect  in  running  the  trains,  nor  to  improper  con- 
struction of  the  railway,  but  extended  to  damage  arising  from  the  improper 
construction  of  cattle  guards,  and  from  neglect  to  fence  the  railway,  as 
directed.     (Wbtmorb,  J.,  dissenting). 

Quasre  —  Whether  that  part  of  sec.  27  which  authorizes  the  Railway'  Com- 
pany, in  an  action  for  damage,  to  plead  the  general  issue  and  give  the 
special  matter  in  evidence,  is  ultra  vires. 

4th.  If  damage  is  sustained  by  a  person  in  consequence  of  the  neglect  of  the 
Railway  Company  to  erect  fences  on  each  side  of  the  railway,  as  directed  by 
Act  33  Vic,  cap.  49,  sec.  14,  an  action  will  lie  therefor.  Couch  v.  Steely  Z~ 
B.  &  B.  402,  followed. 

Qucere  —  Whether  an  action  could  have  been  maintained  if  the  statute  had 
imposed  a  penalty  for  neglecting  to  erect  fences. 

This  was  an  action  brought  to  recover  damages  for  killing 
the  plaintiff's  horse,  in  consequence  of  the  alleged  negli- 
gent  construction  of  the  defendants'  railway,  and  also  for 
damages  by  cattle  straying  on  his  land  and  depasturing  it,  hy 
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means  of  the  defendants  neglecting  to  fence  their  line  of  rail-       ^889. 
way  where  it  passed  through  his  land.  Levisquk 

At  the  trial,  which  took  place  before  His  Honor  the  Chief  ^^^  Bbuns« 
Justice,  at  the    Madawaska   Circuit,  in  September,  1887,  a  wick  Rail- 
verdict  was  entered  for  the  plaintiff,  with  leave  reserved  for 
^he  defendants  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
verdict  and  enter  it  on. all  or  any  of  the  counts  the  Court 
might  think  proper,  or  to  enter  the  verdict  for  the  defendants,   , 
•or  for  a  new  trial. 

June  13, 1888.     Wddon,  Q.  C,  now  moved  accordingly,  and 

Geo.  F.  Gregory,  argued  contra. 

The  material  facts,  as  they  appeared  at  the  trial,  and  the 
arguments  of  the  counsel,  are  sufficiently  stated  in  the  judg- 
.ments. 

Cur.  adv.  mdt. 

The  following  judgments  were  now  delivered: 

Tuck,  J.  The  declaration  in  this  action  contains  three 
counts.  It  is  alleged  in  the  first  count,  that  it  was  the  duty  of 
the  defendants  to  erect  and  maintain  substantial  fences,  not 
less  than  four  feet  in  height  on  each  side  of  the  plaintiff's 
<land,  taken  by  them  for  their  i^ailroad ;  and  for  breach  it  was 
assigned,  that  the  defendants  did  not  erect  and  maintain  such 
fences,  whereby  the  cattle,  sheep,  horees  and  other  animals  of 
the  plaintiff,  strayed  upon  the  railroad,  and  were  injured, 
maimed  and  killed  by  the  defendants,  their  servants,  engines 
and  cars ;  and  whereby  also  the  cattle  of  other  people  strayed 
^pon  the  land  of  the  plaintiff  and  ate  up  his  crops,  grain  and 
herbage.  In  the  second  count,  the  plaintiff  alleges  that  the 
defendants  drove,  chased  and  hurried  his  cattle  so  that  one 
•horse  was  killed.    The  third  is  a  count  in  trover. 

The  plea  is  the  general  issue,  with  the  following  notices  of 

defence:    1st.  That  the  railway  does  not  pass  through  the 

plaintiff's  land;   2nd.  That  the  lands  described  in  the  first 

-count  were  not  enclosed  or  improved  lands;  and  Srd.  That 

good  and  substantial  fences  were  erected  and  maintained  on 
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1889.       each  side  of  the  land  taken  for  the  railroad,  where  the  same 
Lbvbsquk    passed   through   enclosed   or   improved  lands,  and  were  not 
New  Bruns-  i^eceiving  and  landing  places  for  passengers  and  freight 
WICK  Rail-       At  the  trial  the  first  count  was  amended  by  adding,  after  the 
words  "  it  still  is  the  duty  of  the  defendants  to  erect  and  main- 
tain such  fences,"  these  words,  "  and  to  make  sufficient  guards, 
where  the  said  railroad  crosses  roads  and  fences,  to  prevent 
cattle  and  other  animals  straying  on  the  plaintiff's  land."   And 
in  the  breach,  after  the  words, ''  passes  through  the  said  lauds 
as  aforesaid,"  to  add  the  words,  **  nor  have  they  made  sufficient 
guards  where  their  road  crosses  fences  and  public  roads  to  pre- 
vent cattle  straying  on   the  plaintiff's  lands;  and  after  th& 
words  "  grass  and  herbage  of  the  said  plaintifT  thereon,"  to  add, 
"  and  the  plaintiff  was  prevented  from  using  and  enjoying  his 
land,  as  fully  as  he  might  and  otherwise  would  have  done." 

The  plea  was  amended  by  inserting  in  the  margin,  the 
words  "  Revised  Statutes,  cap.  109,  sec.  27,"  and  adding  three 
notices ;  the  first  two  as  to  the  statute  of  limitations,  and  the 
third  as  to  contributory  negligence. 

No  witnesses  were  called  by  the  defendants.  Motion  wa<^ 
made  for  a  nonsuit,  which  was  refused;  but  the  counsel  made 
an  agreement  that  damages  should  be  assessed  as  follows:  From 
the  21st  May,  1881,  till  the  21st  November,  1886,  fifty  dollars; 
from  the  21st  November,  1886,  till  the  21st  May,  1887,  ten 
dollars ;  and  for  the  horse,  two  hundred  and  fifty  dollars ;  also- 
that  the  verdict  should  be  for  the  plaintiff  for  three  hundred 
and  ten  dollars,  with  leave  reserved  for  the  defendants  to  move 
to  enter  a  nonsuit,  or  reduce  the  verdict,  and  enter  it  on  all  or 
any  of  the  counts  the  Court  may  think  proper,  or  to  enter 
the  verdict  for  the  defendants,  or  for  a  new  trial. 

The  evidence  shews  that  the  defendants'  railroad  passes - 
through  the  plaintiff's  land,  which  was  improved  and  good 
land  throughout  the  whole  distance  where  the  railway  passes. 
Near  the  plaintiff's  house,  the  railway  was  not  fenced,  so  that 
cattle,  sheep  and  horses  got  upon  the  track,  and  on  the  3rd  of 
September,  1886,  the  plaintiff's  horse,  which  was  hoppled  at 
the  time,  was,  whilst  on  the  track,  struck  by  a  passing  train, 
and  injured  so  seriously,  that  it  had  to  be  killed.  It  appears- 
f urther  from  the  evidence,  that  where  the  railway  crosses  roads- 
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and  fences,  there  was  not  suflBcient  guards  to  prevent  cattle £889.  ^^ 

and  other  animals  straying  on  the  plaintiff's  land.    From  May,    Levesqus 
1881,  till  May,  1887,  cattle  and  animals  belonging  to  other  j^g^  Bruns* 
people  did  stray  on  to  plaintiff's  land  and  ate  grass,  hay  and  wickIUil- 
grain.  

The  defendant  company  was  incorporated  by  Act  of  Assem-  '^^*^' 
bly,  S3  Vic,  cap.  49.  Sec.  14  of  this  Act  provides  that  the 
company  shall  erect  and  maintain  substantial  fences,  not  less 
than  four  feet  in  height,  on  each  side  of  the  land  taken  by 
them  for  the  railway,  where  the  same  passes  through  inclosed 
or  improved  lands.  Such  fences,  however,  may  be  dispensed 
with  at  the  receiving  and  landing  places  of  passengers  and 
freight. 

Sec.  27,  cap.  109,  Rev.  Stat,  of  Canada,  "The  Railway  Act" 
enacts :  **  All  actions  or  suits  for  indemnity  for  any  damage 
or  injury  sustained  by  reason  of  the  railway,  shall  be  com- 
menced within  six  months  next  after  the  time  when  such  sup- 
posed damage  is  sustained,  or  if  there  is  continuation  of 
damage,  within  six  months  next  after  the  doing  and  commit- 
ting of  such  damage  ceases,  and  not  afterwards;  and  the 
defendants  may  plead  the  general  issue,  and  give  this  Act  and 
the  special  Act,  and  the  special  matter  in  evidence  at  any 
trial  to  be  had  thereupon,  and  may  prove  that  the  same 
was  done  in  pursuance  of  and  by  the  authority  of  this  Act  and 
the  special  Act." 

Section  13  of  this  Act  provides  that  the  company  shall 
erect  and  maintain  fences  and  cattle  guards  in  the  manner 
therein  stated,  after  it  has  been  required  so  to  do,  in  writing, 
by  the  occupant  of  the  land. 

By  the  Dominion  statute  44  Vic,  cap.  42  (Local  and  Private), 
sec.  1,  it  is  enacted  that  the  work  of  the  New  Brunswick  Bail- 
way  Company  is  declared  to  be  a  work  for  the  general  advant- 
age of  Canada :  so  that  this  company  was  governed  by  the 
Dominion  Consolidated  Railway  Act,  1879,  and  that  Act 
applies  to  this  railway.  Sec  92  (10)  of  the  British  North 
America  Act,  excludes  from  the  powers  of  Provincial  legisla- 
tures, local  works  and  undertakings,  such  as,  although  wholly 
situate  within  the  Province,  are  before  or  after  their  execution 
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declared  by  the  Parliament  of  Canada  to  be  for  the  general 
Levesque  advantage  of  Canada. 
New  Bruns-  ^^  ^^  contended  that  no  action  will  lie  at  the  suit  of  a  private 
wickIUil-  individual  for  breach  of  a  general  statutory  duty;  and  reference 
was  made  to  several  cases,  as  being  authority  for  that  conten- 
tion. Hammond  v.  The  Vestry  of  St  Pancras  (1)  decides,  that 
in  the  absence  of  negligence  on  their  part,  a  vestry  or  local  board 
is  not  responsible  for  any  injury  resulting  to  an  individual 
from  disrepair  of  a  sewer.  This  case  turned  upon  the  construc- 
tion of  section  72  of  the  Metropolis  Local  Management  Act  (18 
&  19  Vic,  cap.  120),  which,  the  plaintiff  contended,  imposed 
upon  the  vestry  an  absolute  duty  to  cause  the  sewers  ve»ted 
in  them  to  be  "  properly  cleared,  cleansed  and  emptied,"  so  as 
not  to  be  a  nuisance  or  injurious  to  health.  But  the  Court 
held,  that  upon  the  proper  construction  of  that  section,  the 
vestry  were  not  liable  for  not  keeping  their  sewers  cleansed,  at 
all  events  and  under  all  circumstances.  The  question  was  left 
to  them,  and  the  jury  found  that  the  vestry  were  guilty  of  no 
negligence,  and  Denman,  J.,  said  it  was  not  intended  by  the 
section  to  make  them  liable,  unless  they  were  so  guilty. 

In  Vallance  v.  Fdlle  (2)  the  action  was  for  the  refusal  to 
give  to  a  seaman  the  certificate  of  discharge  directed  to  be 
given  by  the  172nd  section  of  the  Merchant  Shipping  Act,  1854, 
and  the  Court  decided  that  the  only  remedy  for  such  refusal 
was  the  penalty  provided  by  that  section.  This  case  also 
depended  upon  the  construction  of  the  statute. 

It  was  said  that  there  is  no  averment  of  negligence  on  the  part 
of  the  defendants.  The  declaration  avers  that  it  was  the  duty  of 
the  company  to  erect  and  maintain  fences,  and  because  of  their 
failure  to  do  so  the  plaintiff  was  damnified.  It  appeared 
from  the  evidence  that  the  defendants  did  not  erect  and  main- 
tain fences  over  the  plaintiff's  land,  whereby  he  was  injured. 
Their  Act  of  incorporation  makes  it  imperative  that  they 
should  erect  fences,  and  there  was  evidence  to  justify  a 
jury  in  finding  negligence.  Cotich  v.  Sted  (3),  cited  by  Mr. 
Wddon  at  the  argument,  is  a  direct  authority  against  him,  for 
in  that  case  Lord  Campbell,  C.  J.,  says:  "Upon  principle 
then,  as  well  as  upon  authority,  we  think  that  the  plaintiff's 

(l)Ii.RQC.  p.  316.  (2)  IS  Q.  B.  D.  100.  (3)SE.&R402. 
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Tight,  by  the  common  law,  to  maintain  an  action  on  the  case       ^^^' 
for  special  damage  sustained  by  the  breach  of  a  public  duty  is    Lev£.s<2ue 
not  taken  away  by  reason  of  the  statute  which  creates  the  -g^y^  bruns- 
duty  imposing  a  penalty,  recoverable  by  a  common  informer  ^^^  B^a^ 

for  neglect  to  perform  it,  though  no  actual  damage  be  sustained        

by  any  one." 

Although  the  decision  in  Couch  v.  Steel  is  questioned  by 

the  Judges  who  decided  Atkinson  v.  Newcastle   Waterworks 

Co.  (1),  still  it  is  here  again  affirmed  that  the  Court  in  each 

-case  must  look  to  the  particular  Act  to  see  what  was  the 

intention  of  the  legislature. 

Charman  v.  South  Eastern  Railway  Co.,  on  appeal  (2),  was 
an  action  very  like  the  present  one.  There  the  suit  was 
brought  to  recover  damages  for  two  horses  belonging  to  the 
plaintiff  which  had  got  on  to  the  defendants'  line  of  railway, 
and  were  killed  by  a  passing  train.  Under  the  Railway 
Glauses  Act,  1845,  the  company  was  obliged  to  erect,  and  at  all 
times  maintain,  good  and  sufficient  gates  where  the  railway 
crossed  any  public  carriage  road  on  a  level.  It  was  for  a 
breach  of  this  duty,  which  resulted  in  damage  to  the  plaintiff, 
that  the  action  was  brought.  No  question  was  raised  at  the 
trial  or  on  the  Argument  that  the  action  would  not  lie  for  a 
breach  of  a  statutory  duty,  and  judgment  was  entered  for  the 
plaintiff.  I  can  find  no  authority  for  the  general  proposition 
that  an  action  will  not  lie  for  the  breach  of  a  statutory  duty, 
nor  do  I  think  it  can  be  supported  on  principle. 

In  my  opinion,  this  contention  of  the  defendants  fails. 

It  was  further  ui^ed  that  hoppling  the  horse,  that  is,  tjring 
his  fore  foot  to  his  hind  foot  in  such  a  way  that  he  could  only 
walk  with  difficulty,  was  contributory  negligence,  without 
which  the  accident  would  not  have  occurred. 

Upon  the  evidence,  I  think  the  jury  was  the  proper  tribunal 
to  decide  the  question  of  contributory  negligence.  This  was 
held  in  Bridges  v.  North  London  Railway  Co.  (3),  and  in 
Robson  V.  North  Eastern  Railway  Co.  (4).  It  is  not  for  the 
CSoort  to  say  that  hoppling  the  horse  was  such  conclusive 
evidence  of  contributory  negligence,  in  law,  that  there  was 

(1)  SEzch.  D.  441.  (8)  L.  R.  7  a  L.  213. 

(2)  21  Q,  R  D.  624.  <4)  2  Q.  B.  D.  8& 
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^^S9.       no  question  on   this  point  to   be  left  to  the  jury.    If  the^ 

Lev£8qu£    defendants  relied  upon  this  ground  of  defence,  they  should  have 

New  Bruns- ^4^®^^^^  ^^^  finding  of  the  jury  as  to  this  question.    It  seema 

WICK  Rail-  to  have  been  thought  by  counsel  at  the  trial  that  in  order  Uy 

*    give  evidence  of  contributory  negligence,  it  was  necessary  ta 

Tack^j.  plead  specially.  But  this  is  not  so.  Such  evidence  is  admis* 
sible  under  the  general  issue. 

Now,  as  to  the  duty  of  the  defendants  to  erect  fences  where 
the  railroad  crosses  the  plaintifiTs  land.  By  their  Act  of  incor- 
poration, the  company  were  bound  to  erect  and  maintain 
substantial  fences  in  the  manner  specified  in  section  14. 

The  defendants  contend  that  as  they  were  dot  required  in 
writing,  by  the  plaintiff,  to  erect  and  maintain  fences  over  his 
land,  in  the  manner  prescribed  in  section  13  of  The  Railway 
Act,  they  are  not  liable  for  the  damages  which  he  suffered  by 
the  absence  of  fences.  It  seems  to  me  that  this  section  does 
not  apply  to  the  defendant  company,  in  such  a  way  as  to 
excuse  them  from  doing  what  they  are  required  to  do  by  sec- 
tion 14  of  their  Act  of  incorporation. 

Where  the  special  Act  incorporating  the  company  rendered 
it  necessary,  as  in  this  case,  that  fences  should  be  erected  and 
maintained  over  land  through  which  the  railway  passed,  it 
was  not,  in  my  opinion,  the  intention  of  the  legislature  by  The 
Railway  Act  to  repeal  that  part  of  the  special  Act  relating  to 
the  erection  of  fences.  Before  the  passing  of  The  Railway  Act, 
or  the  statute  which  declares  the  New  Brunswick  Railway 
Company  to  be  a  work  for  the  general  advantage  of  Canada, 
ample  provision  had  been  made  by  the  Provincial  statute  for  the 
erection  of  fences  by  the  defendant  company,  and  this  provi- 
sion is  not,  either  by  words  or  implication,  repealed  by  the 
Railway  Act.  Section  13  has  no  relation  to  railways  (although 
governed  by  the  Railway  Act)  for  which  special  provision  has 
been  made,  as  in  this  case,  for  the  erection  of  fences  and  cattle 
guards. 

According  to  my  view  of  the  law,  it  is  still  the  duty  of  the 
defendants  to  erect  fences,  in  the  manner  provided  in  their 
own  Act  of  1870,  without  being  required  to  do  so  by  a  notice 
in  writing.  For  the  reasons  already  given,  it  follows  that  the 
defendants  are  liable  for  any  damage  which  may  be  suffered 
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throagh    their    negligence,  owing    to    the   want    of   proper       1839. 
fences.  Lkvbsque 

But  as  regards  all  the  damage  which  occurred  before  the  ^^^  bbuns* 
2l8t  November,  1886,  the  defendants  contend  that  the  plaintiff  wick  Rail. 
is  barred  from  recovering  by  section  27  of  the  Bailway  Act,    ^^1_^' 
which  provides  that  "  all  actions  or  suits  for  indemnity  for  any      '^^  ^' 
damage  or  in]ury  sustained  by  reason  of  the  railway,  shall 
be  commenced  within  six  months  next  after  the  time  when 
such  supposed  damage  is  sustained ;  or  if  there  is  continuation 
of  damage,  within  six  months  next  after  the  doinc;  or  commit- 
ting of  such  damage  ceases,  and  not  afterwards." 

If  the  Parliament  of  Canada  has  the  power  to  put  the  defend- 
ant company  under  The  Bailway  Act,  and  to  limit  the  time 
within  which  actions  of  negligence  may  be  brought,then  it  would 
follow  that  the  defendants'  contention  in  this  respect  is  rights 
On  the  other  hand,  the  plaintiff  insists  that,  even  admitting  the 
power  of  the  Dominion  Parliament  to  take  legislative  control 
of  this  railway,  they  had  not  the  power  to  make  this  statute  of 
limitations,  because  it  interferes  with  civil  rights. 

It  is  not  denied  that  section  92  (10),  of  the  British  North 
America  Act  empowers  the  Dominion  Parliament  to  declare 
a  work,  such  as  that  of  this  railway,  to  be  for  the  gen-- 
era]  advantage  of  Canada.  Having  made  this  declaration  in 
relation  to  the  defendant  company,  the  Dominion  Parliament 
has  the  right  to  make  laws  affecting  this  railway,  in  the  same 
manner  and  to  the  same  extent  as  they  may  legislate  in  regard 
to  any  subject  or  class  of  subjects  coming  within  their  exclusive 
legislative  authority.  The  right  of  the  Parliament  of  Canada 
to  so  legislate  is  distinctly  recognized  in  a  recent  case  before 
the  Privy  Council.  Bedfidd  v.  The  Corporation  of  Wickham 
(1).  In  that  case  it  was  held, ''  that  the  railway  undertaking 
in  suit,  which  had  become  a  Dominion  railway  before  the 
respondent's  writ  of  fi.  fa.  issued,  and  was  governed  by  Domin* 
ion  Act,  46  Vic,  cap.  24  (amendment  of  Consolidated  Bailway 
Act),  could  be  seized  and  sold,  subject  to  its  mortgages,  for  the 
debts  of  the  company  to  which  it  belonged."  Apparently  the 
Court  in  that  case  were  not  called  upon  to  consider  whether  an 
Act  which  recognized  the  right  to  take  in  execution  and  sell 

(l)lSApp.Oa8.467. 
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1889.       the  South  Eastern  Railway  was  beyond  the  legislative  power 

Levesque    of  Parliament.    Before  this  railway  had  been  seized  and  sold, 

I^Bw  Brons-  ^^  ^^^  been  conveyed  to  the  trustees  of  certain  bondholden  for 

WICK  Kail-  valuable  consideration.    Doubtless  these  bondholders  thought 

^^        '    that  the  sale  of  this  railway  was  an  interference  with  their 

Tock^j.      ^yjj  rights,  but  they  did  not  think  it  worth  while  to  set  up  the 

contention. 

Bankruptcy  and  insolvency  are  among  the  classes  of  subjects 
within  the  exclusive  legislative  authority  of  the  Parliament  of 
Canada.  There  can  hardly  be  legislation  upon  this  subject 
without  affecting  property  and  civil  rights  in  the  Province,  and 
yet  it  is  well  settled  that  Parliament  is  within  its  power  in 
making  laws  upon  insolvency,  although  the  effect  of  such  laws 
may  be  to  take  property  out  of  the  possession  of  one  person, 
«nd  put  it  in  that  ci  another.  When  the  Parliament  of  Canada 
has  the  right  to  legislate  upon  a  given  subject,  they  have  the 
power  to  make  such  provisions  relating  to  that  subject,  as-  may 
be  necessary  to  enforce  and  carry  into  effect  their  legislation. 

Procedure  forms  an  essential  part  of  laws  dealing  with  rail- 
ways, as  it  does  with  laws  relating  to  insolvency.  When  the 
Parliament  of  Canada  acquired  the  right  to  make  lawa  to  gov- 
om  die  defendants'  railway,  power  was  given  by  implication  to 
interfere  with  property  and  civil  rights  in  the  Province,  so  far 
as  a  general  law  relating  to  this  subject  might  affect  them.  This 
is  decided  by  Ctishing  v.  Dtipuy  (1).  I  think,  then,  that  sec- 
tion 27  of  The  Railway  Act  is  not  ultra  viree  the  Parliament 
of  Canada. 

But  even  if  that  is  so,  Mr.  Oregary  urges  that  this  is  not 
«uch  an  injuty  as  is  contemplated  by  the  Act  Section  27 
says  "  damage  sustained  by  reason  of  the  railway."  l%e  words 
are  the  same  as  those  used  in  Oonsol.  Stat.  Can.,  cap.  66,  sec.  83. 
Under  that  statute,  in  Broume  v.  BrodcviUe  <md  Ottawa  RaU^ 
way  Co,  (2),  it  was  decided,  in  a  case  similar  to  this  one^  that  the 
•cause  of  damage,  namely,  the  improper  oonstmetion  of  a  cross- 
ing, came  expressly  within  the  words  of  the  statute;  that  it  was 
a  damage  or  injury  by  reason  of  the  railway.  Here  the  plain- 
tiff alleges  that  the  killing  of  his  horse  and  the  depastumge 
of  his  land  were  caused  by  improper  or  imp«rfeet  guards^  and 

(1)5  App.  Cu.  409.  (2)  SOU.  C,  Q.  B.  20SL 
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the  want  of  fences  as  required  bylaw.     Substantially,  the       ^889. 
plaintiff  charges  improper  mana^inent  of  the  railway.     The    Levbsque 
damage  in  the  present  case  was  by  reason  of  the  railway.  -^^^^  Bbuns- 

A  further  contention  by  the  plaintiff  is,  that  as  this  was  wick  Rail- 

a  continuing  damage,  owing  to  fences  not  being  erected,  the       

killing  of  the  horse  was  a  part  of  the  continuing  damage,  and  ^^'  ^' 
the  six  months  limit  should  not  apply.  It  seems  to  me  that 
this  is  not  a  case  of  continuation  of  damage,  within  the  mean- 
ing of  the  exception  in  sec.  27,  cap.  109.  The  horse  was 
injured  by  a  train  of  cars,  and  this  must  be  referred  to  the 
time  of  the  accident,  the  3rd  September,  1886.  In  my  opinion, 
whatever  damage. the  plaintiff  sustained  by  reason  of  the  rail- 
way, prior  to  the  2 1st  November,  1886,  is  barred  by  the 
statute. 

No  evidence  was  given  of  any  special  damage  between  thai 
time  and  the  21st  May,  1887,  and  therefore,  I  think,  to  cover 
the  period  between  the  21st  November,  1886,  and  the  21st 
May,  1887,  there  should  be  a  verdict  for  the  plaintiff  for  ten 
dollars,  amount  agreed  upon  at  the  trial  for  depastuiing  by  cattle,, 
sheep  and  other  animals. 

My  conclusion  is,  that  a  verdict  for  ten  dollars  be  entered 
for  the  plaintiff  on  the  first  count  of  the  declaration,  and  a 
verdict  for  the  defendants  on  the  other  two  counts. 

King,  J.  The  declaration  alleges  that  the  defendants  owned 
und  managed  a  railroad  running  through  plaintiff^'s  land ;  that 
it  was  declared  by  statute  to  be  the  duty  of  defendants  ta 
erect  and  maintain  sufficient  fences  where  the  railway  runs> 
through  enclosed  or  improved  lands,  except  at  places  where 
the  railway  has  its  stations,  etc.,  and  except  where  fences  are 
not  ordinarily  required  ;  that  plaintiff's  land  on  either  side  of 
the  railway  was  enclosed  and  improved  land,  and  that  it  was 
neither  a  place  where  defendants  had  a  station,  nor  a  pl€Lce 
where  fences  were  not  ordinarily  required ;  that  therefore  it> 
became  and  was  the  duty  of  defendants  to  erect  and  maintain 
sufficient  fences  along  the  railway  where  it  passes  through 
plaintiff's  land.  It  then  alleged  a  breach  of  this  duty,  and 
charged  that  by  means  of  this  n^lect  a  horse  of  plaintiff  got 
on  the  railway  track,  and  was  run  over  and  killed  by  an 
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1889.       engine  of  defendants' ;  and  that  cattle  also  got  upon  plaintiff's 
LsvESQUE    land  and  depastured  it 
Xbw  Beuns-     Upon  the  trial,  an  amendment  was  made,  alleging  a  duty  to 
wioK  Rail-  erect  cattle  guards,  and  a  breach ;  whereby,  etc 

*        The  defendants  pleaded  not  guilty,  and   gave  notices  of 

^J^'  defence,  not  necessary  now  to  be  further  referred  to,  except 
that  they  noted  in  the  margin,  "  By  Statute  42  Vic,  cap.  9, 
sec.  27,  sub-sec.  1,"  and  by  amendment  gave  notice  of  the 
Statute  of  Limitation  and  contributory  negligence. 

The  enactment  42  Vic,  cap.  9,  sec.  27  (the  Consolidated  Rail- 
way Act,  1879),  is  as  follows :  "  All  suits  for  indemnity  for  any 
damage  or  injury  sustained  by  reason  of  the  railway,  shall  be 
instituted  within  six  months  next  after  the  time  of  such  sup- 
posed damage  sustained,  or  if  there  be  continuation  of  dam- 
age, then  within  six  months  after  the  doing  or  committing 
such  damage  ceases,  and  not  afterwards ;  and  the  defendants 
may  plead  the  general  issue,  and  give  this  Act  and  the  special 
Act,  and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon,  and  may  prove  that  the  same  was  done  in  pursu- 
ance of  and  by  the  authority  of  this  Act  and  the  special  Act" 
Upon  the  trial  it  appeared  that  directly  in  front  of  plaintiff's 
house,  and  about  one  hundred  feet  to  the  south  of  it,  was  the 
highway.  This  was  crossed  by  the  railway  a  little  to  the  east- 
ward. To  the  west  or  up-river  side  of  the  point  of  intersection^ 
the  highway  was  (as  said  before)  the  nearer,  to  plaintiff's  house 
and  the  highway  and  railway  ran  almost  parallel  for  a  way ; 
to  the  eastward  of  the  point  of  intersection  they  diverged 
more. 

Previous  to  the  railroad  being  constructed,  there  had  been  a 
fence  on  each  side  of  the  highway ;  but  at  the  time  of  the  con- 
struction of  the  railway  the  plaintiff  removed  the  fence  along 
the  highway  on  the  side  next  to  his  house,  leaving  an  open 
space  between  the  highway  and  his  house.  The  fence  on  ihe 
other  side  of  the  highway  was  knocked  down  during  the  con- 
struction of  the  railway,  and  the  plaintiff  removed  the  fence 
rails.  The  plaintiff  never  required  the  defendants  to  erect 
fences.  There  were  however  fences  at  certain  places.  Thus 
to  the  west  of  plaintiff's  house,  there  was  a  fence  along  the 
north  side  of  the  highway ;  and  to  the  east  of  plaintiff 's  house 
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there  was  a  fence  along  both  sides  of  the  railway ;  and  the 
plaintiff  had  built  fences  from  at  or  near  his  house,  south-    Levesque 
westerly  connecting  with  the  fence  along  the  highway,  and  ^^.^^  bruns- 
%80uth-easterly  connecting  with  the  fence  along  the  railway.  w\^k  Rail- 

There  was  also  a  fence  at  plaintiff's  east  side  line  forming  the       ' 

«ide  of  a  bye-road  running  north  and  south,  and  intersecting  ^*^*  ^' 
both  railway  and  highway.  There  was  a  cattle  guard  on  the 
railway  where  it  crossed  the  bye-road,  and  there  was  also  a 
-cattle  guard  at  or  near  the  intersection  of  the  highway  with 
the  railway,  nearly  in  front  of  plaintiff 's  house.  The  state  of 
the  land  as  to  fencing  may  then  be  said  to  be,  that  there 
were  fences  except  along  in  front  of  plaintiff's  house  ;  and  that 
in  this  space  there  was  neither  a  fence  at  the  side  of  the  rail- 
way or  the  highway.  The  plaintiff's  alleged  damage  was,  as 
:stated,  of  two  kinds :  the  loss  of  his  horse  and  the  depasturing 
of  his  lands.    These  have  to  be  separately  considered. 

The  plaintiff  turned  his  horse  loose  in  the  open  space  in 
front  of  his  house,  first  tying  the  fore  and  hind  foot  on  one 
side  to  prevent  him  straying  away.  A  train  in  regular  course 
•came  from  the  west  in  about  half  an  hour,  and  the  horse,  on 
hearing  or  seeing  the  train  coming,  ran  as  well  as  he  could 
down  along  the  fence  running  south-easterly  from  near  the 
bouse  to  the  railway  fence.  When  he  got  to  the  point  of 
intersection  of  the  highway  and  the  railway,  he  turned  to  the 
•  eastward  to  run  along  the  track,  and  the  train  was  coming  on 
behind  him.  He  attempted  to  jump  the  cattle  guard,  but  by 
Teason  of  the  fastenings  upon  his  legs  he  fell,  and  the  train 
^nn  over  him  and  so  injured  him  that  he  had  to  be  destroyed. 

The  action  was  not  brought  until  about  eight  months  after 
the  accident     The  value  of  the  horse  was  by  consent  of 
-counsel  put  at  S250. 

]^ext,  as  to  the  depasturing.  This  arose  from  cattle  coming 
from  the  eastward  by  way  of  the  bye-road,  and  entering  upon 
the  railway  track  through  defective  cattle  guards  at  the  point 
where  the  bye-road  fence  was  intersected  by  the  railway  track. 
It  is  not  quite  clear  where  the  depasturing  took  place.  I 
think,  however,  that  it  was  on  the  triangular  piece  between 
the  railway  and  the  highway  and  bye-road.  The  plaintiff 
•4dairoed  damages  for  this  over  a  period  of  several  years,  and 
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||S89.    ^  down  to  the  time  of  action.    Damages  were  by  consent  asisesaed 

Levesque    at  $50  for  the  five  and  a  half  years  before  November,  1886,  and 

New  Bruks-^^  ^^^  ^^^  ^^®  ^^^  months  from  November,  1886,  to  May,  1887, 
wiyK  IJail-  when  the  action  was  brought. 

'        Mr.  Weldon,  for  the  company,  contends  that  they  are  not 

Kin^j.  ijQUQd  iq  fence,  in  the  absence  of  a  request  by  the  landowner; 
and  he  bases  his  argument  upon  section  16  of  the  Consolidated 
Railway  Act  of  1879.  That  section  declares  that  "within  six 
months  after  any  lands  have  been  taken  for  the  use  of  the 
railway,  the  company  shall,  if  thereunto  required  by  the  pro- 
prietors  of  the  adjoining  lands,  at  their  own  costs  and  chax^ges,. 
erect  and  maintain  on  each  side  of  the  railway,  fences  of  the 
height  and  strength  of  an  ordinary  division  fence  *  *  * ;  and 
also  cattle  guards  at  all  road  crossings,  suitable  and  suflicieni 
to  prevent  cattle  and  animals  from  getting  on  the  railway." 

By  44  Vic.,  cap.  42  (Acts  of  Canada),  the  defendant  company 
is  declared  to  be  a  work  which,  though  wholly  in  one  Province,^ 
is  for  the  general  advantage  of  Canada ;  and  becoming  thus, 
under  the  provisions  of  the  British  North  America  Act,  the 
subject  of    Dominion  legislation,  the  Act    46  Vic,  cap.  59,. 
extends  to  it  the  provisions  of  the  Consolidated  Railway  Act 
of  1879,  so  far  as  such  provisions  are  applicable  to  the  under- 
taking, and  are  not  inconsistent  with  the  provisions  of  the 
special  Acts  of  the  company.    The  special  Act  (or  one  of  the- 
special  Acts)  of  the  company  is  33  Vic,  cap.  49  (Acts  of  New 
Brunswick).     By  section  14  of  this  Act  it  was  enacted  that  tbe- 
company  should  erect  and  maintain  substantial  fences  on  each 
side  of  the  land  taken  by  them  for  the  railway,  where  the  same 
passed  through  enclosed  or  improved  lands,  but  that  such 
fences  may  be  dispensed  with  at  the  receiving  and  landing 
places  of  passengers  and  freight,  and  at  places  where  fences  are- 
not  ordinarily  required.    This  enactment  imposes  an  absolute 
obligation  upon  the  company,  while  the  Consolidated  Railway 
Act  of  Canada  makes  the  obligation  conditional  upon  a  request  - 
by  the  land  owner.     Mr.  Weldon'a  ai^ument  is  that  sec  14  of 
the  special  Act  is  repealed  by  the  extension  of  the  Consolidated 
Railway  Act  to  this  company.    £ut,  in  the  first  place,  there  is 
no  express  repeal  of  sec.  14  of  the  special  Act;  and  if  it  is- 
repealed  impliedly,  this  must  be  because  the  provisions  of  the- 
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later  Act  are  incoiiBistent  with  the  former  Act ;  but  if  they  are ^889. 

thus  inconsistent,  then  the  Dominion  Act  does  not,  as  to  such    Lbvesque 
conflicting  provisions,   extend    and  apply  to  the  defendant  j^^w  Bruns- 
company ;  because  the  provisions  of  the  Consolidated  Railway  wick  Rail- 

Act  are  extended  to  this  company  only  so  far  as  applicable       

and  not  inconsistent  with  the  special  Acts.  There  cannot,  ^^*  ^* 
therefore,  in  this  case,  be  any  implied  repeal  of  the  earlier  and 
special  statute.  Then  Mr.  Wddon  contends  that  the  duty  to 
fence  imposed  by  statute  is  a  public  duty,  for  the  breach  of 
which  there  is  no  right  of  action  to  a  party  specially  damnified. 
In  all  SQch  cases  the  question  is  one  of  constructi<m  of  the 
particular  Acts  imposing  the  obligation.  There  may  be  Acts 
imposing  a  public  duty  in  respect  of  which  no  action  will  lie 
by  an  individual  sustaining  special  damages  by  breach  of  duty 
through  mere  omission  without  negligence.  BUJcd&e  ▼.  St 
John  Waier  Co,  (1),  Oihson  v.  Mayor  of  Preston  (2),  Ham- 
rrumd  v.  Vestry  of  St  Pwncras  (3),  Aiki/nson  v.  NewcaMs 
Waterworks  (4),  Vallam4se  v.  Falle  (5),  furnish  instances  of  such 
Acts. 

On  the  other  hand,  the  numerous  cases  in  this  Court  against 
the  City  of  St  John  and  other  municipal  corporations  for 
breach  of  statutory  duty  to  keep  streets  in  repair,  illustrate 
another  dass  of  Acts,  viss.:  those  where,  upon  the  construction 
of  the  Acts,  the  breach  of  thepublieduty  gives  a  right  of  action 
to  persons  specially  damnified  thereby.  Cotich  v.  Sted  (6)  is  a 
like  instance.  Many  others  might  be  cited  on  both  sides.  In 
Couch  V.  Steel  it  was  laid  down  as  a  general  proposition  that 
wherever  special  injury  to  individuals  is  caused  from  the 
breach  of  statutory  duty  an  action  will  lie ;  but  this  was  ques- 
tioned by  the  Court  of  Appeal  in  AtkiTisonY.  Newcastle  Water- 
works Co,  (4) ;  and  it  has  come  to  be  settled,  that  in  each  case  it 
is  a  matter  of  constructicni  of  the  particular  statutes,  having  in 
mind,  of  course,  as  elements  in  eonstruction,  the  history  of  the 
law  upon  the  subject  dealt  with,  and  the  nature  of  the  obliga- 
tion and  of  the  subject  matter.  See  also  upon  the  point,  Ham-^ 
mond  V.  Vestry  of  St  Paneras,  already  cited. 

Now,  here,  by  the  Dominion  Consolidated  Railway  Act  of 

(1)1A1L69».  <S)L.R.9C.  P.  316.  (5)  IS  Q- B.  D.  lOa 

(2)  L.  R.  6  (^  a  21&  (4)3  Exch.  D.  441.  (6)3  E.  &  &  401 
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ifl^«    _  ^®^^  (^®^'  •^^»  sub.-sea  2),  the  right  of  action  for  damages  done 

Lbvesque    by  the  trains  to  cattle,  horses  or  other  animals,  by  reason  of 

Kbw  Bruks-  omission  to  fence  and  make  cattle  guards,  as  required  by  sea 

WICK  Rail-  16  of  the  Act,  is  expressly  given  or  recognized.  But  Mr.  Wddon 

*    is  not  bound  by  that,  because  he  is  denied  the  provisions  of  sec. 

^^*^'  IG,  which  make  in  his  favor,  viss.,  the  making  the  obli^tion  to 
fence  conditional  upon  a  request  of  the  land  owner.  The  Pro- 
vincial Act  does  not  in  terms  give  a  right  of  action  to  one  sus- 
taining injuiy  by  the  omission  to  fence.  And  by  sec.  27  (4)  of 
the  Dominion  Consolidated  Railway  Act  any  contravention  of 
the  special  Act  by  the  company,  for  which  no  penalty  is  pro- 
vided, is  declared  to  be  a  misdemeanor.  But,  notwithstanding 
this,  I  am  clear  that,  having  regard  to  the  subject  matter,  it 
was  the  intention  of  the  legislature  in  33  Vic.,  cap.  49,  that 
there  should  be  a  right  of  action  for  damage  to  an  individual 
land  owner  injured  by  the  breach  of  the  statutory  duty  to 
fence.  What  is  being  dealt  with  by  the  Legislature  is  the 
relation  of  one  occupier  of  land  to  an  adjoining  occupier  of 
land,  and  the  obligation  is  imposed  on  the  railway  company 
to  fence  where  the  adjoining  land  is  enclosed  or  improved  land. 
It  is  the  ordinary  right  of  a  land  owner,  to  whom  another  has  an 
obligation  to  fence,  to  enforce  his  right  by  action ;  and  it  is 
reasonable  to  suppose  that  it  was  intended  that  breach  of  the 
statutory  duty  imposed  by  the  Act  should  have  the  ordinary 
incident  attaching  to  an  obligation  to  fence,  and  should  be 
followed  by  right  of  action  in  the  adjoining  land  owner  (For 
whose  benefit  the  obligation  is,  I  think,  chiefly  imposed)  to 
recover  damages  sustained  by  him  through  breach  of  8u<^ 
obligation. 

Next,  as  to  the  limitation  of  the  action.  Section  27  of  the 
Consolidated  Railway  Act,  already  cited,  provides  that  all 
suits  for  indemnity  for  any  damage  or  injury  sustained  by 
reason  of  the  railway  shall  be  instituted  within  six  months 
next  after  the  time  of  such  supposed  damage  sustained,  or  if 
there  be  continuation  of  damage,  then  within  six  months 
next  after  the  doing  or  committing  such  damage  ceases,  and 
not  afterwards.  This  bars  out  the  plaintiff's  claim  for  dam- 
ages by  reason  of  the  loss  of  the  horse,  and  of  the  lai^r  part 
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■of  the  claim  for  the  depasturing,  unless  it  can  be  met.    Accord-       ^^^- 
ingly,  Mr.  Gregory  makes  several   contentions  for  plaintiff.    Lbvesqub 
He  contends  that  the  section  applies  only  to  injuries  or  dam-^^i^^  BBmra- 
ages  done  by  the  negligent  running  of  the  railway,  and  not  by  ^^^^  ^^ 

the  improper  construction  of  the  railway.     I  am  not  sure  bat        * 

the  actionable  default  of  defendants  in  this  case  partakes  as  ^^'* 
much  of  one  of  these  characters  as  the  other.  The  bare  omis- 
sion to  fence  would  work  no  such  damage  as  that  complained 
-of  in  the  loss  of  the  horse.  The  damage  is  caused  by  the  run- 
ning of  the  train  without  observing  the  obligation  to  fence, 
•and  is  therefore  the  doing  of  an  act,  otherwise  lawful,  without 
taking  certain  precautions  to  prevent  it  from  being  injurious 
to  certain  other  persons,  whose  liability  to  damage  could 
readily  be  foreseen.  Apart  from  this,  however,  inasmuch  as 
sub-sec  2  of  sec  16  makes  the  company  liable  for  all  damages 
which  may  be  done  by  their  trains  or  engines  to  cattle,  horses, 
or  other  animals,  until  the  fencen  and  cattle  guards  are  duly 
made,  as  by  the  Act  is  provided  (that  is  to  say,  provided  the 
ihdjoining  proprietor  requires  the  railway  company  to  fence, 
•otc),  I  think  it  is  impossible  to  give  such  a  narrow  construc- 
tion to  section  27  of  the  same  Act,  as  shall  except  from  the 
words  "damages  or  injuries  sustained  by  reason  of  the  rail- 
way" such  damages  or  injuries  as  are  of  the  class  of  those 
mentioned  in  sub-sec.  2  of  sec.  16. 

Browne  v.  BroekviUe  and  Otta/tva  Ry.  Co,  (1)  was  a  decision 
upon  a  similar  enactment  of  Canada  before  the  Union.  The 
•  damage  or  injury  sustained  was  from  the  use  of  the  railway, 
and  it  was  contended  that  the  Act  was  to  be  confined  to  cases 
where  the  damage  or  injury  was  sustained  by  reason  of  the  im- 
proper construction  of  the  railway.  That  was  the  converse  of 
Mr.  Oregory'a  contention.  It  was  held,  however,  that  the  words 
■"  by  reason  of  the  railway  "  are  veiy  comprehensive,  and  cover 
both  injury  or  damage  sustained  on  the  railway  by  reason  of 
the  use  made  of  it,  and  injury  or  damage  sustained  on  the 
luilway  by  reason  of  its  improper  construction. 

In  McCaUum  v.  Grand  Trunk  Railway  Co.  (2),  where  dam- 
age was  sustained  by  leaving  dry  wood  to  accumulate  on  the 

(1)  20  U.  C,  Q.  B.  207.  (2)  80  U.  C,  Q.  B.  122. 
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1889.       track,  which  became  ignited  by  the  engine,,  it  was  held  that 
LsvBSQux    this  was  a  damage  by  reason  of  the  railway. 
Nbw  Brtos-     ^^  ^*®  ^^^^  contended  by  Mr.  Gregory  that  the  Act  was 
WICK  Rail-  ultra  vi/res  the  Dominion  Parliament,  on  the  ground  (as  con* 

'    tended),  that  the  passing  a  statute  of  limitations  is  not  ind- 

King,  J.  dental  to  powers  exercised  in  dealing  with  railway  legislation* 
It  was  admitted  that,  where  a  right  is  conferred  by  an  Act  of 
Parliament,  a  limitation  of  the  right  of  action  in  respect  of  it 
may  be  imposed ;  but  it  is  contended  that  here  the  plaintiff's 
claim  or  right  rests  on  a  Provincial  statute.  But  it  seems  to 
me  that  if  the  Dominion  Parliament  have  the  power  to  confer 
the  right,  or  to  take  away  the  right  altogether  (as  I  think  they 
must  have  when  they  acquire  plenary  powers  of  legislation 
under  the  terms  of  The  British  North  America  Act,  as  they 
have  done  in  this  case),  they  have  the  power  to  set  bounds  to- 
the  enforcement  by  action  of  the  right  This  is  substantially 
a  limiting  of  the  right. 

It  was  also  contended  that  the  Dominion  Parliament  has  no* 
power  to  enact  that  the  Company  may  plead  the  general  issue 
and  give  the  Act  and  the  special  Act  and  the  special  matter  in. 
evidence.  In  Valin  v.  Langlois,  it  was  said  very  reasonably 
that  procedure  is  a  necessary  part  of  legislation  respect- 
ing insolvency  and  bankruptcy.  The  like  cannot  be  said  of  an 
Act  of  this  sort.  I  have  not  been  convinced,  thus  far,  of  the 
power  of  the  Dominion  Parliament  to  legislate  as  to  pleadings 
in  the  Courts  of  civil  jurisdiction  established  by  provincial 
laws  in  an  Act  relating  to  railways.  But  the  necessil^  to 
decide  does  not  arise,  because  at  the  trial  the  defendants  applied 
for  and  obtained  leave  to  amend  by  adding  a  plea  or  notice 
(which  amounts  to  the  same  thing),  that  the  six  months  had 
expired. 

The  loss  of  the  horse  having  then  occurred  more  than  six 
months  before  action  brought,  the  statute  prevents  recovery.. 
I  may  add,  that  in  my  view  of  the  evidence,  there  are  other 
reasons  why  the  plaintiff  is  not  entitled  to  recover  for  the 
horse.  The  horse  got  on  the  railway  at  the  intersection  of  the 
highway  with  the  railway,  and  therefore  at  a  point  where 
'defendants  are  not  bound  to  fence,  for  the}"  were  not  bound  to^ 
fence  between  the  highway  and  plaintiff's  house,  and  so  the^ 
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-^lamage  was  not  caased  by  breach  of  duty  to  fence.    Farther,       ^^^' 
sec.  79  of   the  Consolidated   Railway  Act  provides  that  no    Levesque 
cattle  shall  be  allowed  to  be  at  large  on  any  highway  within  ^^^^  Bruns* 
half  a  mile  of  any  railway,  and  sec  81  provides  that  no  person  wick  Rail- 

whose  cattle  so  being  at  large  are  killed  by  any  train  at  the       

point  of  intersection  of  the  railway  and  highway,  shall  have      ^^^' 
any  action  against  the  railway  company,  in  respect  of  the  same 
being  killed. 

Next  as  to  the  depasturing.  The  damages  given  to  November, 
1886,  are  barred  by  the  limitation  clause  unless  this  is  a  case 
of  continuation  of  damages  within  the  meaning  of  the  clause, 
in  which  case  the  right  of  action  continues  until  the  expiration 
of  six  months  after  the  doing  or  committing  the  damage 
•ceases.  I  must  confess  to  inclining  to  the  opinion  that  the 
•continuing  of  defective  fences,  thus  allowing  cattle  to  get  upon 
plaintiff's  land  and  depasture  it,  (this  being  the  natural  result 
of  the  fences  being  allowed  to  remain  in  a  defective  condition) 
is  a  continuing  damage  within  the  meaning  of  the  section.  I 
understand,  however,  that  my  brethren  hold  a  different  view, 
and  I  do  not  dissent  as  to  it.  There  remains  only  the  claim 
for  depasturing  within  the  six  months  before  action,  for  which 
$10  are  assessed.  This  was  occasioned  by  cattle  getting 
through  the  cattle  guards  at  the  bye-road  and  then  (I  presume) 
going  upon  the  plaintiff's  land  to  the  south  of  the  railway, 
and  between  that  and  the  highway,  by  reason  of  defects  in 
the  fences  there.  The  Provincial  Act  does  not  provide  for 
cattle  guards  at  all.  The  provision  of  the  Dominion  Act  as  to 
•  cattle  guards  is  therefore  applicable  to  this  company ;  but  the 
Aet  requires  a  request  by  the  land  owner  before  the  obligation 
IS  complete ;  and  there  was  no  request  here.  But  in  any  view 
the  cattle  would  have  done  no  harm  to  plaintifl  by  simply  get- 
ting on  the  track  through  defects  in  the  cattle  guards.  They 
could  do  harm  to  plaintiff  only  by  pas»ng  from  the  track 
to  his  land  through  defect  or  want  of  fences.  This  they 
appear  to  have  dcMie,  and  there  is  no  answer  to  this  claim  of 
plaintiff.  The  verdict  will  therefore  have  to  be  reduced  to  919, 
mid  for  this  it  will  stand. 

Wetmobe,  J.    I  do  not  see  any  reason  for  disturbing  the 
verdict  in  this  case. 
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^^9- I  purpose  making  some  observations  in  reference  to  the^ 

Levesqub    applicability  of  section  27  of  the  Consolidated  Railway  Act» 

New  Brunb-  ^^  ^^^'*  ^P*  ^*  ^>  ^^  ^^^^  section  applies  to  the  present  action, 

WICK  Rail-  the  plaintiff's  damages  must  be  reduced  to  SIO,  the  sum  agreed 

'    on  as  damages  from  2l8t  November,  1886,  to  21st  May,  1887,- 

wctmore,  J.  H38unjing  this  section  to  be  intra  vires  the  Dominion  parlia- 
ment, 80  as  to  affect  the  present  suit.  The  27th  section  refers  to 
suits  for  indemnity  for  any  damage  sustained  "  by  reason  or 
the  railway."  The  term  ''  railway "  has  a  specific  statutory 
signification  by  sub-sec  16  of  sea  5,  which  is, ''  The  expression 
*  railway '  shall  mean  the  railway  and  the  works  by  the  special 
Act  authorized  to  be  constructed."  So  the  limit  of  time  for 
bringing  an  action  by  section  27,  is  confined  to  damage  by  the 
railway  and  the  works  by  the  special  Act  authorized  to  be 
constructed.  The  damage  in  the  present  case  was  caused  by 
want  of  proper  fences  and  cattle  guards.  The  damage  was  not 
caused  by  the  railway  proper,  nor  by  reason  of  the  works  by 
the  special  Act  authorized  to  be  constructed. 

The  defendant  company  were  incorporated  by  Local  Act,  33 
Vic,  cap.  49.  The  latter  part  of  section  1  provides,  that  "  all 
application  for  damages  shall  be  made  within  six  months  from 
the  time  of  taking  such  land  or  other  property,  or  from  the 
time  of  notifying  the  owners  or  occupiers  of  the  intention  of 
the  company  to  take  such  lands,  and  not  afterwards." 

Section  14  of  the  Act,  it  seems  to  me,  is  outside  and  entirely 
beyond  the  mere  building  and  equipment  of  the  railroad.  It 
casts  a  separate  duty  upon  the  company,  for  the  breaeh  of 
which,  damages  may  be  recovered  by  a  party  injured,  and 
would  not  be  classed  as  an  indemnity  for  any  damage  or  injury 
sustained  by  reason  of  the  railway,  considering  the  definition* 
given  to  the  expression  "railway"  by  the  Act  While  it  might 
include  damage  caused  by  the  actual  running  of  the  trains^  or 
by  the  works  by  the  special  Act  authorized  to  be  constructed, 
I  think  it  would  not  extend  to  damage  arising  from  breach 
of  duty  imposed  by  section  14,  which  I  apprehend  does  not 
include  the  railway,  or  the  works  authorized  to  be  oonstrocted* 
Every  provision  is  made  for  the  construction  of  the  railway* 
The  fences  are  not  part  of  the  railway  or  undertaking.  They 
are  to  be  erected  and  maintained  on  each  side  of  the  land 
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taken  by  them  for  the  railroad.     I  well  understand  the  term       1889. 
''  construction ''  as  applicable  to  the  entire  completion  of  the    Lbvssqitb 
railway  itself,  but  I  do  not  see  how  it  could  be  extended  toj^^^  Bkuns- 
include  the  erection  of  a  fence  on  each  side  of  the  railway,  wick  Rail- 

-WAV       Co 

which  is  a  matter  not  connected  with  the  construction  of  the       

railway.  The  railway  may  be  completely  constructed  and  in  wetmope,j.. 
complete  running  order  —  and  that  is  all  the  Act  contemplates 
by  the  words  "  aiid  the  works  by  the  special  Act  authorized 
to  be  constructed" — without  a  fence  on  either  side.  This 
erection  of  fences  is  a  duty,  in  my  opinion,  imposed  upon  the 
company,  entirely  outside  the  construction  of  the  railway 
itself,  and  damages  occasioned  by  reason  of  the  failure  to 
erect  fences  as  required  by  sec.  14,  do  not  come  within  the 
purview  of  sec.  27  of  the  Consolidated  Railway  Act 

By  sec.  2  of  the  Act,  it  is  declared  that  the  provisions  of  the 
Act,  from  sec  5  to  sec.  34,  both  inclusive,  being  the  first  part 
of  the  Act,  should  apply  to  the  Intercolonial  Railway  con- 
structed under  31  Vic,  cap.  13 ;  also  to  every  railway  con- 
structed or  to  be  constructed  under  the  authority  of  any  Act 
passed  by  the  Parliament  of  Canada,  and  should,  so  far  as  they 
were  applicable  to  the  undertaking,  and  unless  they  were 
expressly  varied  or  excepted  by  the  special  Act,  be  incor- 
porated with  the  special  Act,  form  part  thereof,  and  be  con- 
strued as  forming  one  Act.  It  is  manifest  that  neither  of 
these  sections,  thus  far,  extends  to  the  defendant  company's 
railway.  Their  charter  of  incorporation,  under  which  their 
railway  was  constructed,  being  an  Act  of  the  Provincial  Legis- 
lature. 

By  the  Dominion  Act  (Local  and  Private  Acts)  44  Vic,  cap* 
42,  sec.  1,  the  work  of  the  New  Brunswick  Railway  Company 
is  declared  to  be  a  work  for  the  general  advantage  of  Canada^ 
Sec  2  authorizes  the  extension  of  the  line  to  the  River  St 
Lawrence. 

Sec  6  enacts:  ''The  Consolidated  Railway  Act,  1879,. 
and  any  Act  in  amendment  thereof  passed  during  the  present 
session  of  parliament,  shall  apply  to  the  extension  at  the  said 
ndlway  hereby  authorized,  so  far  as  it  is  applicable  to  the  same;, 
and  the  provisions  of  said  Consolidated  Railway  Act,  1879» 
under  the  head  of  '  Tolls,'  and  any  amendment  thereof  passed 
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1889.       during  the  present  session  of  Parliament,  shall  apply  to  the 

Leyesque    company ;  and  all  enactments  in  the  Acts  of  the  Legislature  of 

Nbw  Bruns-  -^^^  Brunswick  incorporating  the  company,  or  amending  the 

WICK  Rail-  Act  incorporating  said  company  inconsistent  therewith,  are  re- 

'     pealed ;  but  such  repeal  shall  not  affect  any  rights  acquired  or 

wetmore,  J.    ^jjj^gg  validly  done  under  and  by  virtue  of  said  enactments.'* 

Sec.  9  extended  the  provisions  of  sub-sec.  19,  sec  7,  of  the 
Consolidated  Railway  Act  to  the  railway  of  the  company 
already  constructed,  as  well  as  to  the  parts  to  be  constructed 
thereafter.  This  sub-section  makes  provision  that  changes  may 
be  made  in  the  line  of  railway  at  any  time  for  certain  pur- 
poses. 

Dominion  Act  46  Vic,  cap.  59,  sec.  3  (Local  and  Private 
Acts),  makes  the  provisions  of  the  Consolidated  Railway  Act, 
1879,  apply  to  the  company,  so  far  as  they  are  applicable  to 
the  undertaking,  and  are  not  inconsistent  therewith.  By  Act 
42  Vic,  cap.  9,  sec  5,  sub-sec  4,  the  expression  "  the  under- 
taking," is  declared  to  mean  the  railway  and  works  of  what- 
ever description  by  the  special  Act  authorized  to  be  executed. 

This  section  seems  only  to  apply  to  the  construction  of  the 
road  and  other  acts  of  the  company  for  the  completing  of  the 
work,  etc.  The  words  "applicable  to  the  undertaking"  do 
not  seem  to  extend  to  damages  arising  from  not  erecting  a 
fence  on  either  side  of  the  railway,  which,  though  a  duty  im- 
posed, is  no  part  of  the  undertaking  itself. 

It  would,  to  me,  seem  a  very  strained  construction  to  extend 
the  words  " applicable  to  the  undertaking"  so  as  to  afford  pro- 
tection for  negligence  or  omission  in  respect  to  the  erection  of 
fences,  which  does  not  seem  to  be  applicable  to  the  undertak- 
ing, though  it  is  a  very  proper  protection  to  the  public. 

In  Browne  v.  The  BrockviUe  and  Ottawa  Railway  Co.  (1), 
where  the  plaintiff  sued  defendants  for  injury  caused  to  him- 
eelf  and  his  wagon  by  collision  with  their  train  at  a  railway 
<arossing,  owing  to  a  neglect  to  sound  the  whistle  or  ring  a  bell 
•on  their  approach  as  required  by  the  statutes,  and  to  the  im- 
proper construction  of  the  railroad  being  more  above  the  level 
ol  the  highway  than  the  Act  allowed ;  the  jury  having  found 
ior  the  plaintiff,  it  was  held,  that  the  injury,  if  arising  from 

a)  20  U.  C.  Q.  B.  202. 
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either  cause  alleged,  was  sustained  "  by  reason  of  the  railway;" J 889. 

that  it  was  not  a  case 'within  the  exception  as  to  "  continuation    Levesque 
of  damage ; "  and  that  the  action  having  been  brought  more  j^^^  Brun8- 
than  six  months  from  the  accident,  was  therefore  too  late,  wick  Rail- 

WAY    Oo 

Robinson,  C.  J.,  referring  to  the  protective  clause  in  English       

Railway  Acts,  in  which  the  words  are :  "  No  action  shall  be    ^®^^^'  '^• 
brought  for  any  thing  done  or  omitted  to  be  done  in  pursuance 
of   this  Act;"  says:  "It  appears  to  us  our  statute  is  in  its 
effect,  as  comprehensive  as  the  English,  though  the  forms  of 
expression  used  are  very  different. 

"  As  to  the  cause  of  damages  arising  from  the  improper  or 
impei-f  ect  construction  of  the  crossing,  that  does  certainly  come 
expressly  within  the  words  of  our  statute.  It  was  a  damage 
or  injury  sustained  by  reason  of  the  railway  ;  that  is  from  its 
forming  a  wrongful  obstruction  to  the  highway — not  being  as 
nearly  on  a  level  with  it  as  the  law  required.  Clearly  the 
action  for  that  injury,  should  have  been  brought  within  six 
months." 

"  As  to  not  giving  the  proper  signals,  that  does  not  come 
expressly  within  •  the  words  of  the  clause,  because  it  may  be 
said  that  the  damage  was  not  sustained  by  reason  of  the  rail- 
way, but  rather  by  reason  of  the  manner  in  which  the  carriages 
on  the  railway  were  driven ;  but  we  think  the  substance  and 
effect,  are  the  same  in  the  one  case  as  the  other.  '  By  reason 
of  the  railway,'  is  a  very  comprehensive  expression,  and  we 
think  extends  to  an  injury  sustained  on  the  railway  by  reason 
of  the  use  made  of  it."  And  again,  ''AH  here,  we  think,  must 
be  referred  to  the  unlawful  act  which  occasioned  the  injury — 
we  mean  the  unlawfully  driving  the  train  up  to  the  station, 
without  giving  the  proper  signals." 

In  McCallum  v.  Grand  Ti^nh  Railway  Co.  (1),  where  the 
plaintiff  sued  defendants  for  having  negligently  allowed  dry 
wood  and  leaves  to  accumulate  on  their  track,  which  became 
ignited  by  their  engine,  and  extended  to  plaintiff's  land, 
destroying  his  trees,  etc.,  it  was  held  that  this  was  an  injury 
sustained  "  by  reason  of  the  railway,"  within  sec.  83  of  ConsoL 
Stat,  of  Canada,  cap.  66,  and  that  plaintiff's  suing  more  than 

a)80U.  C.,Q.B.  122. 
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^S89.       six  months  after  such  injury,  was  therefore  barred.   Mr.  Harris 

Levkhque    son,  Q.  C,  in  arguing  for  the  defendants,  contended  that  sec- 

New  Bruvs-  ^^  applied  to  things  done  in  the  construction  of  a  railway,  but- 

WICK  Kail-  not  to  negligence  in  the  working  and  management  of  it    That^ 

*    the  action  was,  in  effect,  for  a  breach  of  duty,  a  negligent 

wctniore,  J.  QmJs^jon  of  duty,  not  for  an  act  committed,  and  if  so,  the  damage 
was  not  applicable.  It  is  the  construction ;  not  the  use  of  the 
railway,  which  is  intended  by  the  words  "by  reason  of  the 
railway;"  and  negligence  in  the  keeping  of  the  track  and 
use  of  the  engine  is  not  within  it. 

Morrison,  J.,  in  delivering  judgment,  said:  "  The  alleged  dam* 
age  or  injury  complained  of  here,  arose  from  fire  or  ashes 
escaping  from  the  locomotive  attached  to  the  mail  train  while 
passing  over  the  railway.  Can  it  be  said  that  such  an  injuiy 
was  not  occasioned  or  sustained  by  reason  of  the  railway?'* 
Referring  to  the  judgment  of  Lord  Cairns  in  Hammersmith, 
dtc,  EaUway  Co.  v.  Brand  (1). 

And  again  he  said :  '*  Our  Legislature,  no  doubt,  meant  and 
intended  that  the  words  '  by  reason  of  the  railway'  should 
include  and  apply  to  *  the  living  and  active  thing,'  to  the  rail* 
way  as  a  '  going  and  working  concern,'  and  had  in  its  mind 
the  idea  of  its  use  as  such.  I  therefore  perfectly  concur  in 
the  view  taken  by  my  brother  Wilson  at  the  trial,  that  the 
words  'by  reason  of  the  railway'  mean  by  reason  of  the 
working,  management  or  use  of  the  railway."  There  was  a 
rule  absolute  for  a  nonsuit.  This  judgment  was  affirmed  on 
appeal  (2).  See  also  PaJbmer  v.  Oram,d  Junction  Railway  Co. 
(3),  and  Carpue  v.  London  and  Brighton  Railway  Co.  (4). 

Under  these  decisions,  it  becomes  important  to  examine  the 
27th  sec.  of  our  Act,  with  the  214th  sec.  of  the  English  Act  to 
see  how  far  they  differ. 

The  English  Act  is :  No  action  shall  be  brought  for  anything 
done  or  omitted  to  be  done  in  pursuance  of  the  Act.  Our  Act 
is :  All  suits  for  indemnity  for  any  damage  by  reason  of  the 
railway.  Had  our  Act  been,  "  For  anything  done  or  omitted 
to  be  done,"  the  neglecting  to  erect  and  maintain  fences,  ete^ 
required  by  sea  14  would  have  been  within  the  terms  of  tlie 

(1)  L.  R.  4  H.  L.  171.  (8)  4  If .  &  W.  749. 
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section ;  but  I  think  they  are  very  different.    Robinson,  C.  J.,  __1889. ^ 

in  Brovme  v.  The  Brockville  and  Ottawa  Railway,  says :  "  It    Levbsque 
appears  to  us  our  statute  is  in  effect  as  comprehensive  as  the  j^^^^  Bbuns* 
English,  though  the  forms  of  expression  are  very  different."  wick  Rail- 

I  think  the  learned  Chief  Justice  must  have  meant  his  ex-       

presaion  to  apply  only  to  the  case  then  before  the  Court.    The    ^•^^^  ^•' 
matter  of  fences  is  not  mentioned  in  either  of  the  cases  quoted 
from  the  Upper  Canada  Reports,  and  whatever  respect  I  enter- 
tain for  the  opinions  of  the  learned  Judges,  I  fail  to  see  how 
they  can  help  us  in  deciding  the  case  before  us. 

It  does  seem  to  me  that  the  fences  which  the  company  is 
required  to  erect,  do  not  come  within  the  meaning  of  the  ex* 
pression  "  the  railway,"  which  shall  mean  by  the  statute  the 
railway  and  the  works  by  the  special  Act  authorized  to  be 
constructed;  or  within  the  meaning  of  the  words,  "  the  under* 
taking,"  which  shall  mean  the  railway  and  the  works  of  what- 
ever description  by  the  special  Act  authorized  to  be  executed* 
The  fences  are  not  atUhorized  to  be  erected  and  maintained. 
They  are  required  to  be  erected  and  maintained  on  each  sidfr 
of  the  land  taken  by  the  company  for  the  railroad.  There  are 
any  number  of  doings  which  are  authorized,  and  to  which  the 
limitation  of  time  for  bringing  the  action  is  properly  and 
strictly  applicable.  The  railway  can  be  a  complete  going  con* 
cam  without  the  fences  being  erected.  The  damage  com* 
plained  of  is  not  for  indemnity  for  any  damage  or  injury 
sustained  by  reason  of  the  railway ;  but  it  is  for  damage 
sustained  by  reason  of  the  not  erecting  and  maintaining  the 
fences  required  by  the  statute  on  each  side  of  the  land  taken 
by  them  for  the  railroad.  It  appears  to  me  the  matter  of 
fences  does  not  come  within  the  27th  sec. ;  and  therefore  th& 
plaintiff's  verdict  should  not  be  interfered  with. 

Sib  John  C.  Allen,  C.  J.  The  plaintiff's  principal  claim 
in  this  case  was  for  killing  his  horse,  in  consequence  of  the 
negligent  construction  of  the  defendants'  railway ;  but  he  also  , 

claimed  damages  for  cattle  straying  on  his  land  by  means  of 
the  defendants  neglecting  to  fence  their  line  of  railway  where 
it  passed  through  his  land. 
^  The  defendants  were  incorporated  in  this  Province  by  Act 
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188^'       of  Assembly  33  Vic,  cap.  49,  for  the  purpose  of  constructing  a 
Levksqub    railway   from    Woodstock,  in    the  County   of  Carleton,  to 
Hew  Bruns-  Edmundston,  in  the  County  of  Victoria. 
WICK  Rail-       The  14th  see.  of  the  Act  directed  that  the  Company  should 

WAY    Co. 

'     erect  and  maintain  substantial  fences,  not  less  than  four  feet . 

Aiien^.  J.    jj^  height,  on  each  side  of  the  land  taken  by  them  for  the  rail- 
road where  it  passed  through  enclosed  or  improved  lands. 

In  1883,  an  Act  was  passed  by  the  Dominion  Parliament 
(46  Vic,  cap.  59)  to  amend  the  Act  of  incorporation,  by  which 
it  was  declared  that  the  provisions  of  the  Consolidated  Rail- 
way Act,  1879,  should  apply  to  the  defendant  company,  so  far 
as  they  were  applicable  to  the  undertaking,  and  were  not 
inconsistent  with  the  Act  of  incorporation  and  the  Acts  in 
amendment  of  it. 

It  was  contended  on  behalf  of  the  defendants  at  the  trial 
(among  other  objections),  that  if  the  plaintiff  ever  had  any 
right  of  action  for  killing  his  horse,  it  was  barred  by  the  27th 
section  of  the  Consolidated  Railway  Act,  42  Vic,  cap.  9,  the 
miction  not  having  been  brought  till  more  than  six  months 
■after  the  accident. 

That  section  declares  that  "  All  suits  for  indemnity  for  any 
-damage  or  injury  sustained  by  reason  of  the  railway,  shall  be 
commenced  within  six  months  next  after  the  time  of  such 
supposed  damage  sustained,  or  if  there  be  a  continuation  of 
damage,  within  six  months  next  after  the  doing  or  com- 
mitting such  damage  ceases,  and  not  afterwards;  and  the 
defendants  may  plead  the  general  issue,  and  give  this  Act  and 
the  special  Act,  and  the  special  matter  in  evidence  at  any 
trial  to  be  had  thereupon,  and  may  prove  that  the  same  was 
done  in  pursuance  of,  and  by  the  authority  of  this  Act  and  the 
special  Act."  (The  Railway  Act,  Rev.  Stat  Can.,  cap.  109, 
sec.  27.) 

Sec  5  of  the  Act  defines  the  meaning  of  the  expression 
"  The  special  Act." 

In  answer  to  this  objection  of  the  defendants,  it  was  con- 
tended that,  even  admitting  that  railways  were  included  in 
the  classes  of  subjects  assigned  exclusively  to  the  Dominion 
Parliament  by  "  The  British  North  America  Act,  1867,"  the 
right  to  limit  the  time  for  bringing  an  action  for  breach  of  the 
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provisions  of  the  Railway  Act  was  not  an  incident  to  the       ^889. 


right  to  legislate  on  the  subject  of  railways,  nor  did  it  include    Levesque 
the  right  to  legislate  on  the  subject  of  the  pleadings  and  evi-  -^^y^  Beuns- 
dence  in  such  action;  these  matters  being  "civil  rights  "in  wick  Rail- 

this  Province,  and   exclusively  within  the  jurisdiction  of  the       

Provincial  Legislature  by  the   92nd  section  of  "  The  British    ^"^'^-  '• 
North  America  Act." 

I  think  that  both  those  matters  were  incident  to  the  right  of 
the  Dominion  Parliament  to  legislate  on  the  subject  of  rail- 
ways. In  Valin  v.  Langlois  (1),  it  was  held  that  the  Dominion 
Parliament  had  the  right  to  interfere  with  civil  rights,  when 
necessary  for  the  purpose  of  legislating  generally  and  effectu- 
ally in  relation  to  matters  confided  to  that  Parliament;  and 
that  the  exclusive  power  of  legislation  given  to  the  Provincial 
Legislature  by  the  92nd  section  of  the  British  North  America 
Act  over  procedure  in  civil  matters,  meant  procedure  in  matters 
within  the  powers  of  the  Provincial  Legislature.  That  prin* 
ciple  was  also  acted  on  in  The  Cityof  FredeHctonv.  The  Queen 
(2) ;  and  in  Gushing  v.  Dupuy  (3).  In  the  last  mentioned 
case  the  question  arose  under  the  Dominion  Insolvent  Act  of 
1875,  the  contention  being  that  one  of  the  provisions  of  the 
the  Act  was  ultra  vires,  inasmuch  as  it  interfered  with  **  Pro* 
perty  and  Civil  rights  " — subjects  which  belonged  exclusively 
to  the  Provincial  Legislatures  by  "  The  British  North  America^ 
Act,  1867,  sec.  92.  But  the  Judicial  Committee  held  otherwise ', 
saying  that  "  procedure  must  necessarily  form  an  essential  part 
of  any  law  dealing  with  insolvency.  It  was  therefore  to  be 
presumed,  indeed  it  was  a  necessary  implication,  that  the 
Imperial  statute,  in  assigning  to  the  Dominion  Parliament  the 
subjects  of  bankruptcy  and  insolvency,  intended  to  confer  on  it 
legislative  power  to  interfere  with  property  and  civil  rights 
and  procedure  within  the  Provinces,  so  far  as  a  general  law 
relating  to  those  subjects  might  affect  them." 

That  principle  of  construction  is  equally  applicable  to  the 
present  case,  where  the  question  of  procedure  in  an  action 
against  this  railway  is  involved.  In  addition  to  the  above 
authorities,  the  Dominion  statute,  44  Vic.  cap.  42  (Local  and 
Private),  may  be  referred  to;  the  first  section  of  which  declares 

a)  8  Otn.  8.  C.  R  1.  (2)  8  Can.  8.  0.  R  505.  (3)  5  App.  Gas.  400. 
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*8®^       that  the  work  of  The  New  Brunswick  Railway  Company  is  a 

Lkvksque    work  for  the  general  advantage  of  Canada;  and  the  92nd  sec- 

.Nbw  Bruns-  ^^^^  of  The  British  North  America  Act,  in  defining  the  subjects 

WICK  Rail-  which  are  exclusively  within  the  powers  of   the  Provincial 

'     Legislatures,   excepts    by   paragraph   10  :    "  Such  works  as, 

,AUen,  g  J.  although  wholly  situate  within  the  Province,  are  before  or 
after  their  execution,  declared  by  the  Parliament  of  Canada^ 
to  be  for  the  general  advantage  of  Canada,  or  for  the  advan- 
tage of  two  or  more  of  the  Provinces." 

I  am  of  opinion,  therefore,  without  considering  the  question 
of  contributory  negligence,  or  the  objections  to  the  declaration, 
that  the  plaintiff's  right  to  claim  for  the  loss  of  his  horse  is 
barred  by  the  S27th  section  of  the  Bailway  Act  The  effect  of 
this  section  was  considered  in  the  case  of  Anderson  v.  Canadian 
Pacific  Railway  Co.  (1),  and  it  was  held  that  the  section  did 
not  apply  to  an  action  arising  out  of  contract,  but  to  actions 
for  damages  occasioned  by  the  company  in  the  execution  of 
the  powers  given  to  enable  them  to  maintain  their  railway. 
That  judgment  was  appealed  from  (17  Ont.  App.  480),  and  the 
Court  differed  in  opinion — two  of  the  Judges  afiirming  the 
decision  in  the  Court  below,  and  two  being  of  opinion  that  sec 
27  was  vltra  vires. 

Another  question  was,  whether  the  plaintiff  was  entitled  to 
recover  damages  for  cattle  straying  upon  his  land  in  conse- 
•quence  of  the  defendants  having  neglected  to  fence  their 
railway. 

The  14th  section  of  their  Act  of  incorporation,  33  Vic  cap. 
49,  passed  in  April,  1870,  expressly  directs  that  the  company 
shall  erect  and  maintain  substantial  fences  on  each  side  of  the 
land  taken  by  them  for  the  railway,  where  it  passes  through 
improved  lands.  This  provision  was  changed  by  the  16th  sec 
of  The  Consolidated  Railway  Act,  1879,  which  directs  that, 
within  six  months  after  any  lands  have  been  taken  lor  the  use 
of  a  railway,  the  company  shall,  "  if  thereunto  required  by  the 
proprietors  of  the  adjoining  lands,"  erect  and  maintain  suffid- 
ont  fences  on  each  side  of  the  railway ;  and  also  cattle  guards 
at  all  road  crossings,  sufficient  to  prevent  cattle  and  animals 
from  jretting  on  the  railway.    This  enactment  was  continued  by 

(1)  17  Ont.  a  747. 
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the  13th  section  of  "  The  Railway  Act,"  (Rev,  Stat.  Can.,  cap. 1881K 

109),  which  required  the  request  to  be  in  writing,  and  which    Levesquk 
-came  into  force  on  the  1st  March,  1887.  N^w  Bruns- 

If  the  plaintiff's  right  to  recover  for  the  damage  to  his  land  wickRail- 
by  cattle  is  affected  by  either  of  the  two  last  mentioned  Acts, 
it  is  clear  that  he  cannot  recover,  because  he  made  no  request 
to  the  defendants  to  erect  the  fences,  the  want  of  which  he 
-complains  of.  But  the  Dominion  Act,  46  Vic.  cap  59,  directs 
that  the  provisions  of  "  The  Consolidated  Railway  Act,  1879," 
shall  apply  to  the  New  Brunswick  Railway  Company,  so  far 
^as  they  are  applicable  to  the  undertaking,  and  not  inconsistent 
-with  the  provisions  of  the  special  Acts  of  the  company. 

Now,  the  provisions  in  the  16th  sec.  of  The  Consolidated 
Railway  Act,  1879,  directing  the  company  to  erect  fences  on 
*<each  side  of  the  railway,  if  required  to  do  so  by  the  proprietors 
of  the  adjoining  lands,  is  quite  inconsistent  with  the  directions 
in  the  14th  section  of  the  defendants'  Act  of  incorporation, which 
'requires  them  absolutely  to  erect  and  maintain  such  fences 
where  the  railway  passes  through  improved  lands.  In  the  one 
'Case,  the  duty  to  erect  and  maintain  the  fences  is  conditional, 
in  the  other,  it  is  unconditional  and  imperative.  I  therefore 
think  the  defendants'  duty  in  this  particular  is  governed  by 
the  14th  section  of  the  Act  of  incorporation,  and  not  by  the 
16th  section  of  The  Consolidated  Railway  Act. 

Then,  assuming  that  it  was  the  defendants'  duty  to  erect  the 
fences,  the  important  question  still  remains,  whether  they  are 
liable  to  an  action  at  the  suit  of  a  person  who  has  been 
•damaged  by  their  neglect  to  obey  the  direction  of  the  statute. 

In  Couch  V.  Steel  (1),  the  plaintiff,  a  seaman  on  board  the 
-defendant's  ship,  brought  an  action  against  him  for  neglecting 
to  supply,  and  keep  on  board  the  ship,  a  proper  supply  of 
u  edicines,  whereby  the  plaintiff's  health  suffered.  The  statute 
7  &  8  Vic.  cap.  112,  made  it  the  duty  of  shipowners  to  have  such 
medicines  on  board,  and  imposed  a  penalty  for  each  default ; 
and  it  was  held  that  the  plaintiff,  having  sustained  a  private 
injury  from  the  defendant's  breach  of  the  statutable  duty,  was 
entitled  to  recover  damages.  Lord  Campbell,  delivering  the 
judgment  of  the  Court,  said :  "  Were  it  not  for  the  penalty  to 

(1)  3  E.  a(  B.  402. 
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1889.        which  the  owner  of  a  ship  is  subjected  for  not  supplying  and 

Leyesque    keeping  on  board  a  supply  of  medicines,  it  seems  clear  that 

New  Bruns-  *^®  action  would  be  maintainable.     The  enactment  provides  a 

WICK  Kail-  benefit  for  the  seamen,  and  the  defendant  has  violated  this 

'     enactment,  and  thereby  the  plaintiff  was  deprived  of   that 

Aiien,^.  J.  b^Qggi;^  and  his  health  was  injured.  The  general  rule  is,  that 
where  a  man  has  a  temporal  loss  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  upon  the  case,  to  be  repaired 
in  damages.  Com.  Dig.  *  Action  upon  the  Case*  (A).  »  ♦  *  ♦ 
As  far  as  the  ptiblic  wrong  is  concerned,  there  is  no  remedy 
but  that  prescribed  by  the  Act  of  Parliament  There  is,  how- 
ever, beyond  the  public  wrong,  a  special  and  particular  damage 
sustained  by  the  plaintiff  by  reason  of  the  breach  of  duty  of 
the  defendant,  for  which  he  has  no  remedy,  unless  an  action, 
on  the  case  at  his  suit  be  maintainable :  and  the  question  is 
whether  the  penalty  annexed  to  the  offence  concludes  the  plain- 
tiff who  has  sustained  a  special  and  particular  damage,  as  well 
as  the  public,  though  no  part  of  the  penalty  is  payable  to 
him.  If  the  performance  of  a  new  duty  created  by  Act  of 
Parliament,  is  enforced  by  a  penalty  recoverable  by  the  party 
grieved  by  the  non-performance,  there  is  no  other  remedy  than 
that  given  by  the  Act,  either  for  the  public  or  private  wrong ; 
but  by  the  penalty  given  in  the  Act  now  in  question,  compen- 
sation for  private  special  damage  seems  not  to  have  been  con- 
templated. The  penalty  is  recoverable  in  case  of  a  breach  of 
the  public  duty,  though  no  damage  may  actually  have  been, 
sustained  by  anybody ;  and  no  authority  has  been  cited  to  us 
nor  are  we  aware  of  any  in  which  it  has  been  held  that  in 
such  a  case  as  the  present,  the  common  law  right  to  maintain 
an  action  in  respect  of  a  special  damage  resulting  from  the 
breach  of  a  public  duty  (whether  such  duty  exists  at  common 
law,  or  is  created  by  statute),  is  taken  away  by  reason  of  a 
penalty,  recoverable  by  a  common  informer,  being  annexed  as  • 
a  punishment  for  the  non-performance  of  the  public  duty." 

I  know  that  case  has  been  questioned  in  Atkinson  v.  JVete;- 
castle  Waterworks  Co.  (1),  where  the  Act  incorporating  tho 
company  required  them  to  fix  and  maintain  fire-plugs  to 
supply  the  town  commissioners  with  a  supply  of  water  for 

(!)  2  £xch.  D.  441. 
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certain  public  purposes ;  and  to  keep  the  pipes  to  which  fire- 1889^  ^ 

plugs  were  fixed,  charged  with  water  at  a  certain  pressure,  and    Lbv£sque 
to  allow  all  persons  to  use  the  same  for  extinguishing  fire,  -j^^^y  bbuks* 
without  compensation.     A  penalty  was  imposed  for  the  neglect  wick  iUiL- 

of  each  of  the  above  duties,  half  of  which  might  be  awarded       

to  the  informer.  An  action  was  brought  against  the  company  -^"f^-  •'• 
to  recover  damages  for  not  keeping  their  pipes  charged  with 
water  as  required  by  the  Act,  whereby  the  plaintiffs  house 
was  burnt ;  and  it  was  held  that  the  action  would  not  lie. 
The  Lord  Chancellor,  referring  to  the  case  of  Couch  v.  Sled, 
said:  "I  must  venture,  with  great  respect  to  the  learned 
Judges  who  decided  that  case,  to  express  grave  doubts  whether 
the  authorities  cited  by  Lord  Campbell  justify  the  broad 
general  proposition  that  appears  to  have  been  there  laid  down 
—  that  wherever  a  statutory  duty  is  created,  any  person  who 
can  shew  that  he  has  sustained  injuries  from  the  non-perform- 
ance of  that  duty,  can  bring  an  action  for  damages  against  the 
person  on  whom  the  duty  is  imposed.  I  cannot  but  think 
that  that  must,  to  a  great  extent,  depend  on  the  purview  of 
the  Legislature  in  the  particular  statute,  and  the  language 
which  they  have  there  employed,  and  more  especially  when, 
as  here,  the  Act  with  which  the  Court  have  to  deal  is  not  an 
Act  of  public  and  general  policy,  but  is  rather  in  the  nature  of 
a  private  legislative  bargain  with  a  body  of  undertakers  as  to 
the  manner  in  which  they  will  keep  up  certain  public  works." 
Cockburn,  C.  J.,  said:  "The  Act  which  we  have  now  before 
us  does  not  by  implication  give  to  persons  who  may  be  injured 
by  the  breach  of  the  duties  thereby  imposed, any  remedy  over 
and  above  those  which  it  gives  in  express  terms.  If,  there- 
fore, any  person  is  injured  by  a  breach  of  such  duty,  he  must 
have  recourse  to  the  statutory'  remedy,  and  cannot  maintain 
an  action  for  damages."  And  Brett,  L.  J.,  added  that  on  the 
true  construction  of  the  statute  affecting  that  case,  it  was 
plainly  the  intention  of  the  Legislature  that  the  only  remedy 
for  such  a  breach  of  duty  as  was  complained  of  there,  should 
be  the  recovery  of  the  penalty.  That  circumstance,  together 
with  the  fact  that  the  company  was  bound  to  supply  gratuit- 
ously an  unlimited  quantity  of  water  for  the  purpose  of 
extinguishing  fires,  evidently  influenced  the  Court  in  coming 
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^889.       to  the  conclusion  that  the  Legislature  intended  that  the  only 
Lbvksque    remedy  for  a  breach  of  duty  by  the  company  was  that  pro- 
New  Bbuns-  vided  by  the  statute. 
WICK  Rail-       That  was  also  the  principle  on  which  VaUanoe  v.  Falle  (1) 

was  decided. 

^len^.  J.  rpjj^  ^^^  ^j  BloksUe  V.  St  John  Water  Co.  (2)  was  similar 
in  its  circumstances  to  Atkinson  v.  Newcastle  Waterworks  Co,, 
except  in  the  fact  that  there  was  no  pecuniary  penalty  pre- 
scribed for  a  breach  of  any  of  the  duties  imposed  on  the  coai- 
pany.  The  action  was  brought  for  negligently  omitting  to 
keep  a  supply  of  water  in  the  pipes,  in  consequence  of  which 
the  plaintiff's  house  was  burnt  The  case  was  argued  with 
very  great  ability  by  the  plaintiff's  counsel  upon  the  implied 
liability  of  the  defendants,  on  the  construction  of  the  statutes 
under  which  they  acted ;  but  the  Court  held  that  the 
only  duty  imposed  on  the  defendants  by  the  statute  was,  to 
establish  fire-plugs  for  supplying  water  when  in  the  pipes,  and 
to  keep  those  plugs  in  serviceable  order,  and  that  the  liability 
of  the  company  did  not  extend  beyond  that 

I  think  there  is  nothing  in  that  case  opposed  to  the  plaintiff's 
contention  here,  that  the  defendants  were  bound  by  their  Act 
of  incorporation  to  keep  up  the  fences  on  each  side  of  the 
railway,  and  that  through  their  neglect  to  do  so  he  has  sus- 
tained damage.  There,  the  decision  of  the  Court  was,  that  the 
Water  Company  had  done  all  that  the  Act  required  them  to  do. 
The  case  of  Hammond  v.  The  Vestry  of  St  Pancras  (3),  was 
also  referred  to  by  the  defendants'  counsel,  to  shew  that  they 
could  not  be  liable  without  negligence.  There  the  action  was 
brought  for  damages  sustained  by  the  plaintiff  in  oonsequenos 
of  the  defendant  not  cleansing  a  sewer  which  they  were  bound 
by  statute  to  cleaYise.  The  jury  found  that  the  obstruction  to 
the  drain  was  unknown  to  the  defendants,  and  could  not  have 
been  known  to  them  by  the  exercise  of  reasonable  care.  The 
Court  held  that  the  statute  did  not  impose  an  absolute  duty 
on  the  defendants  to  keep  the  sewer  cleansed,  and  that  they 
were  not  liable  unless  they  were  guilty  of  negligence.  In  the 
present  case,  the  Act  does  impose  in  the  clearest  language,  an 
absolute  duty  on  the  defendants  to  erect  and  maintain  the 

(1)  13  Q.  B.  D.  100.  (2)  1  All.  <S0.  (3)  L.  R.  9  C.  P.  Sift. 
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fences ;  and  in  that  respect  it  is  distinguishable  from  the  case       ^889. 
of  the  Vestry  of  St.  Pancras.  Lbvbmqub 

The  exception  taken  by  the  Court  in  the  the  case  of  Atkin-^^^  Bruhb- 
.'Son  V.  Newcastle  Waterworks  Co.,  to  the  judgment  of  Lord  wick  Rail- 

-Campbell  in  Couch  v.  Steel,  was,  that  he  laid  down  the  rule  too       

broadly  as  to  the  right  of  a  person  injured  by  the  non-perfor-  ^^^°' ^'  ^* 
mance  of  a  statutory  duty,  to  bring  an  action  against  the 
person  on  whom  the  duty  was  imposed,  in  cases  where  the 
statute  imposed  a  penalty  for  the  breach  of  duty— as  it  did  in 
that  case.  But  there  is  no  penalty  imposed,  either  in  the 
defendants'  Act  of  incorporation,  33  Yic.  cap.  4*9,  or  in  The 
•CJonsolidated  Railway  Act,  1879;  or  in  chapter  109  of  the 
Kevised  Statutes,  for  the  neglect  of  the  company  to  erect  and 
maintain  fences  on  each  side  of  the  railway ;  and  the  plaintiff 
is  entirely  without  remedy  for  the  injury  to  his  property  by 
iihe  defendants'  neglect,  unless  he  can  bring  an  action.  Even 
•in  the  case  of  BlaJcalee  v.  ITie  St.  John  Water  Co,,  there  is  no- 
thing from  which  it  can  be  inferred  that,  in  the  opinion  of  the 
Oourt,  the  action  could  not  have  been  maintained  if  the  Act 
liad  required  the  defendants  to  keep  a  supply  of  water  in  their 
pipes  at  all  times,  and  they  had  neglected  to  do  so. 

In  Walker  v.  City  of  Halifax  (1),  it  was  held  by  the 
nSupreme  Court  of  Mova  Scotia,  that  an  action  would  lie  by  a 
person  who  suffered  damage  through  the  neglect  of  the  defen- 
•dants  to  repair  the  streets,  though  they  would  be  liable  to  an 
indictment  for  non-i-epair. 

I  am,  therefore,  of  opinion  that  the  action  is  maintainable 
for  the  injury  sustained  by  the  plaintiff  from  cattle  straying 
on  his  land,  by  reason  of  the  defendants  having  neglected  to 
fence  the  railway;  but  that  he  can  only  recover  for  the 
•damage  sustained  during  the  six  months  preceeding  the  bring- 
ing of  this  action ;  and,  as  that  has  been  agreed  upon  at  SlO, 
the  verdict  should  be  reduced  to  that  sum  on  the  first  count  of 
the  declaration,  and  be  entered  for  the  defendants  on  the 
^ther  counts. 

Fraser,  J.,  agreed  with  the  majority  of  the  Court 

(1)  4  Rush.  &  Gel.  871. 
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^S8(».  Palmer,  J.,  not  having  heard  the  argument,  took  no  part 
I1EVE8QCK 

New  ^Brl'ns.  Verdict  reduced  to  910  on  first  count,  and 

WICK  Raii,-  verdict  for  defeiulanta  on  otlier  counts^ 

WAY  Co. 


May  7. 


1889.  CLARK  V.  BAIRD. 


Solicitor  and  client  —  Action /or  negligence  in  conducting  a  stiit  —  Re- 
tainer — Pleading, 

In  an  action  against  a  solicitor  for  negligence  in  conducting  a  suit,  it  is  snffici* 
ent  to  state  m  the  declaration  that  be  was  retained  as  a  solicitor  to  conduct 
a  suit  in  equity  :  the  reasonable  intendment  of  the  words  being,  that  the  suit 
was  in  the  Court  of  Equity  of  this  Province,  and  that  the  defendant  was  a 
solicitor  of  that  Court.    (Palmer,  J.,  dissenting). 

In  such  an  action,  it  is  sufficient  in  the  declaration  to  allege  that  the  defendant 
was  retained  as  a  solicitor,  without  stating  that  he  was  retained  for  rtsward. 

A  count  alleged  that  the  plaintiff  at  the  defendant's  request  retained  and  em* 
ployed  him  as  a  solicitor  to  commence  and  conduct  a  certain  suit,  yet  the 
defendant,  although  he  accepted  the  retainer,  "colluded  and  wrongfully 
combined  with  the  opposite  party's  counsel  in  the  suit  to  prevent  the  plain- 
tiff  fntm  recovering,  and  entered  into  an  agreement  by  which  the  plaintiff' 
was  put  to  great  loss : 

Beld,  that  the  count  stated  a  good  cause  of  action. 

Declaration  :  James  Clark,  by  &c.,  his  attorney,  sues 
George  F.  Baird,  for  that  the  plaintiff  at  the  defendant's^ 
request,  retained  and  employed  him,  as  and  being  a  solicitor,  to 
commence  and  conduct  a  certain  suit  in  Equity,  by  and  at  the 
suit  of  the  plaintiff  and  Edward  C.  Elkin  against  George  A. 
SchoHeld  and  William  E.  Collier,  to  recover  the  value  of  certain 
shares  of  the  schooner  "  Isaac  Burpee,"  and  for  the  taking  an 
account  of  all  the  moneys  received  by  George  F.  Burpee  and 
Charles  £.  Burpee,  and  of  all  moneys  disbursed  by  them  as 
ships  husbands  or  managing  owners  of  the  schooner  "  Isaac 
Burpee,"  and  for  other  purposes  mentioned  in  the  bill  in  said 
suit;  and  in  consideration  thereof  the  defendant  promised  the 
plaintiff  that  he  would  use  due  and  proper  care,  skill  and  dili* 
gence  in  and  about  the  bringing  and  conducting  the  said  suit^ 
yet  the  defendant,  although  he  accepted  the  said  retainer  and 
biought  the  said  suit,  did  not  use  due  or  proper  care,  skill  or 
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diligence  in  and  about  the  conducting  the  said  suit  but  con-       ^889. 
ducted  the  said  suit  in  a  careless,  unskilful  and  improper  man-      Clark 
ner,  in  this,  that  he  did  not  proceed  with  the  hearing  of  the      baird. 
said  suit  according  to  the  rules  and  practices  of  the  Court,  and 
as  and  when  it  was  his  duty  so  to  do ;  whereby  the  plaintiff 
was  put  to  great  loss,  and  was  compelled  to  pay  out  a  large 
sum  of  money  as  costs  to  defendants  in  the  said  suit,  in  order 
to  prevent  his  suit  and  bill  from  being  dismissed,  and  thereby 
also  incurred  other  expenses  in  prosecuting  the  said  suit,  and 
was  and  is  otherwise  injured. 

2.  And  for  that  the  plaintiff,  at  the  defendant's  request, 
retained  and  employed  him,  as  and  being  a  solicitor,  to  com- 
mence and  conduct  a  certain  other  suit  in  Equity,  by  and  at 
the  suit  of  &c.,  (as  in  the  first  count);  yet  the  defendant, 
although  he  accepted  the  said  retainer  and  brought  the  said 
suit,  did  not  use  due  or  proper  care,  skill  or  diligence  in  and 
about  the  conducting  the  said  suit,  but  conducted  the  same  in 
a  careless,  unskilful  and  improper  manner,  in  this,  that  he  col- 
luded and  wrongfully  and  improperly  combined  with  one 
Charles  A.  Palmer,  the  counsel  in  the  suit  for  the  defendants, 
and  with  one  John  P.  Mclntyre,  the  agent  of  the  defendants, 
with  a  view  to  defeat  the  plaintiff  in  the  suit,  and  to  prevent 
him  from  recovering  in  the  same,  and  with  the  said  Charles 
A.  Palmer,  and  with  the  connivance  of  the  defendants,  bought 
the  said  shares  in  the  said  schooner  contrary  to  his,  the  said 
defendant's  duty  to  the  plaintiff;  whereby  the  plaintiff^s  pro- 
ceeding in  said  suit  became  futile  and  unavailing,  and  the 
plaintiff  did  not  succeed,  and  was  defeated  therein  and  became 
subject  to  great  easts  and  expenses  which  he  was  compelled  to 
pay  to  defendants,  and  thereby  was  and  is  otherwise  injured. 

3.  And  for  that  the  plaintiff  at  the  defendant's  request 
retained  and  employed  him,  the  said  defendant,  as  and  being  a 
solicitor,  to  commence  and  conduct  a  certain  other  suit  in 
Equity,  by  and  at  the  suit  of  the  said  plaintiff  against,  &c ; 
yet  the  defendant,  although  he  accepted  the  said  retainer  and 
agreed  to  bring  the  last  mentioned  suit,  did  not  bring  said  last 
mentioned  suit  in  the  name  of  the  said  plaintiff  as  plaintiff 
therein  and  did  not  use  due  and  proper  skill  or  diligence  in 

^bringing  said  last  mentioned  suit,  in  this  that  he  improperly 
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joined  the  name  of  Edward  C.  Elkin  with  the  name  of  the 

Clark  said  plaintiff  and  brought  said  last  mentioned  suit  in  the  name 
Bmrd.  ^^  James  Clark  and  Edward  0.  Elkin,  as  plaintiffs  therein, 
against  the  said  George  A.  Schofield  and  William  E.  Collier 
instead  of  in  the  name  of  James  Clark  alone,  against  said 
George  A.  Schofield  and  William  E.  Collier ;  whereby  the  said 
plaintiff  was  put  to  great  loss  and  was  compelled  to  pay  out  a 
large  sum  of  money  as  costs  to  the  defendants  in  said  last 
mentioned  suit,  to  have  his  said  bill  amended  by  striking  oat 
the  name  of  the  said  Edward  C.  Elkin  as  one  of  the  plaintiffs 
in  said  last  mentioned  suit;  and  whereby  the  said  plaintiff 
also  incurred  other  expenses  and  costs,  and  was  and  is  other- 
wise injured. 

And  the  plaintiff  claims  five  thousand  dollars. 
The  defendant  demurred  to  the  declaration  upon  the  follow* 
ing  grounds :  1.  No  consideration  is  stated  in  any  of  the 
counts  for  the  alleged  contract  or  retainer.  2.  It  is  not  stated 
or  alleged  that  the  defendant  was  an  attorney  or  solicitor  of 
what,  or  any  Court.  3.  It  is  not  stated  that  the  alleged  suits 
were  brought  in  any  Court  4.  No  allegation  that  the  defen- 
dant was  retained  for  reward.  5.  No  allegation  denying  a  soli- 
citor's general  and  implied  authority  to  settle  or  otherwise  dis- 
pose of  suits.  6.  That  the  alleged  purchase  of  the  shares  of 
the  vessel,  as  stated  in  the  second  count,  discloses  no  ground  of 
action.  7.  That  the  alleged  purchase  of  the  shares  of  the 
vessel  is  no  breach  of  a  solicitor's  duty  to  his  client. 

February  6, 1889.  i.  A.  Currey,  in  support  of  the  demurrer. 
The  declaration  is  bad,  inasmuch  as  it  does  not  state  that  the 
defendant  is  an  attorney  or  solicitor  of  this  or  any  other  Court. 
The  allegation  that  the  plaintiff  employed  him  "  as  and  being 
a  solicitor,"  is  not  sufficient  The  form  of  a  declaration  in  an 
action  against  an  attorney  for  negligence,  given  in  Bullen  and 
Leake,  p.  83,  states  of  what  Court  the  defendant  is  an  attorney* 
In  the  case  of  FraifMand  v.  CoU  (1),  which  is  referred  to  as 
an  illustration  of  a  count  for  negligently  conducting  a  suit  in 
Chancery,  there  does  not  appear  to  have  been  any  objection  to 
the  declaration  in  this  respect    The  question  in  dispute  wa» 

(1)2C.  &J.  Ma 
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as  to  the  conduct  of  the  solicitor,  and  the  reporter  does  not 188^^ 

profess  to  give  the  declaration  at  full  length,  or  in  the  words  Clabk 
of  the  pleader.  The  allegation  that  he  was  retained  to  bring  baird. 
a  suit  in  Equity  is  not  of  itself  a  statement  that  the  suit  was 
to  be  commenced  in  any  recognized  Court  in  this  Province. 
From  the  expression  "  a  suit  in  Equity/'  it  cannot  be  inferred 
that  the  Supreme  Court  in  Equity  is  meant,  or  that  the 
defendant  is  a  solicitor  in  the  Supreme  Court  in  Equity  in 
this  Province.  Neither  does  the  declaration  allege  that  the 
defendant  was  retained  for  reward,  which  is  necessary  in  such 
an  action  as  the  present.  DartnaU  v.  Howard  (1) ;  CaviUand 
V.  Yale  (2).  The  statement  that  the  defendant  had  not  pro- 
ceeded with  the  hearing  of  the  suit  according  to  the  rules  and 
practice  of  the  Court  is  not  a  sufficient  allegation  of  neglect  of 
duty.  He  may  have  deemed  it  more  advantageous  to  his 
client's  interests  to  delay  or  discontinue  the  suit.  The  facts 
stated  should  fully  disclose  the  duty,  a  breach  of  which  is 
complained  of.    Seymour  v.  Maddox  (3). 

As  to  the  second  count,  it  does  not  state  any  facts  on  which 
to  base  an  action  against  an  attorney.  The  mere  buying  of 
the  shares  of  the  vessel  does  not  deprive  the  plaintiff  of  any 
rights  under  his  suit  In  Purvea  v.  LandeU  (4),  it  was  held 
that  a  declaration  against  an  attorney  to  recover  damages  for 
loss  occasioned  by  his  management  of  a  cause  must  charge 
gross  ignorance  or  gross  neglect,  or  must,  at  l6ast,  contain 
allegations  of  facts  from  which  the  inference  is  inevitable 
that  the  defendant  has  been  guilty  of  one  or  the  other.  Here, 
the  facts  alleged  do  not  show  either  the  one  or  the  other ;  nor 
can  collusion  or  fraud  be  inferred  from  the  facts  stated.  As 
to  collusion,  see  Hickson  v.  Lormhard  (5),  and  Chayman  v. 
Chapmcm  (6). 

W.  Pugsley,  contra.  In  an  action  against  an  attorney  or 
solicitor  for  negligence  in  conducting  a  suit,  it  is  sufficient  to 
allege  that  he  was  retained  as  attorney  or  solicitor,  without 
stating  that  it  was  for  reward.  In  DartnaU  v.  Howard^  which 
has  been  referred  to,  there  was  no  allegation  that  the  defend- 
ant was  an  attorney,  and  expressly  on  that  ground  it  was  held 

0)  4  a  *  C.  846.  (8)  16  Q,  B.  8S6L  (6j  L.  R.  1  H.  Lu  824. 

(8)  2  U.  S.  Dig.  858.  (4)12CLftF.9t  (6)  L.  R.  9  Eq.  87& 
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^889.  that  a  reward  should  be  stated.  In  Bourne  v.  Diggles  (1), 
Clark  however,  where  the  defendant  was  described  as  an  attorney, 
Baird.  ^^^  Court  held  that  was  sufficient,  and  that  be  was  to  have 
any  reward  need  not  be  stated.  The  retainer  carries  with  it 
the  obligation  to  pay,  and  that  the  employment  is  for  reward. 
The  table  of  fees  (Consol.  Stat.,  cap.  119)  recognizes  the 
retainer  as  taxable.  The  form  of  declaration  adopted  by  the 
attorney  in  this  case,  is  the  one  laid  down  in  Bull.  &  Leake, 
83,  as  being  the  proper  form  for  action  against  an  attorney  or 
solicitor  for  neglect  in  conducting  a  suit  in  Chancery.  The 
allegation  that  the  plaintiff  retained  the  defendant  "  as  and 
being  a  solicitor  "  can  only  have  one  meaning,  namely,  that  he 
was  retained  as  a  solicitor  and  as  an  officer  of  the  Court  of 
Equity.  A  suit  in  Equity  means  a  suit  in  a  Court  of  Equity. 
The  Legislature  has  recognized  such  a  use  of  the  term  Equity. 
For  instance,  in  sec.  16  of  cap.  49,  Consol.  Stat.,  the  expression 
*'  all  causes  in  Equity "  is  used  in  referring  to  causes  in  the 
Supreme  Court  in  Equity.  The  words  "  retained  to  conduct  a 
suit  in  Equity,"  if  used  in  any  proceedings  in  this  Court,  can 
fairly  be  construed  to  mean,  retained  to  conduct  a  suit  in  the 
Supreme  Court  in  Equity  of  this  Province.  The  expression 
"a  suit  in  Equity"  has  a  well  recognized  meaning  in  our 
Oourts. 

As  to  the  second  count,  it  clearly  states  a  cause  of  action. 

L.  A.  Currey,  in  reply. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered  : 

Sir  John  C.  Allen;  C.  J.  I  have  had  a  good  deal  of  doubt 
whether  the  declaration  in  this  case  is  not  defective  in  omitting 
to  state  that  the  defendant  was  an  attorney  or  solicitor  of  this 
C!ourt  at  the  time  the  plaintiff  retained  him.  The  precedents 
•of  declarations  in  actions  against  attorneys  for  negligence, 
both  in  Chitty,  and  in  Bullen  &  Leake,  state  either,  generally, 
that  the  defendant  was  an  attorney  of  the  Court  of  our  Lord 
the  King,  or,  that  he  was  an  attorney  of  some  particular  Court. 

The  question  is,  whether  this  declaration,  stating  that  "  the 

(1)  2  Chit  R.  811. 
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plaintiff  retained  the  defendant,  as  and  being  a  solicitor,  to       ^^89. 
commence  and  conduct  a  suit  in  Eqaity,  at  the  suit  of  the      Clark 
plaintiff,  against,"  &;c.,  is  certain  to  a  common  intent ;  that  is,      baird. 
whether  it  is  clear  enough  according  to  reasonable  intendment 
or  construction,  though  not  worded  with  absolute  precision, 
that  it  can  be  construed  to  mean  that  the  defendant  was  a 
-solicitor  of  this  Court.     Steph.  PL  7th  ed.  339. 

We  know  that  there  is  a  Court  of  Equity  in  this  Province, 
established  by  law  ;  but  we  have  no  knowledge  of  a  Court  of 
Equity  elsewhere  which  we  are  bound  to  notice,  so  far  as  I  am 
aware.  Are  we  not  then  justified  in  holding,  by  reasonable 
intendment,  that  the  Court  of  Equity  in  which  the  defendant 
was  retained  by  the  plaintiff  to  commence  the  suit,  was  the 
Court  of  Equity  in  this  Province  ?  If  weai^e  so  justified,  then 
I  think  it  follows  that  the  word  "  solicitor  "  means  a  solicitor 
of  that  Court,  because  no  other  solicitor  would  have  right  to 
commence  and  prosecute  a  suit  in  the  Court  of  Equity  of  this 
Province ;  and  therefore  that  the  statement  in  the  declaration 
of  the  defendant's  retainer  is  sufficient. 

In  the  note  in  2  Chit.  PI.  6th  ed.  238,  it  is  said  that  it  is 
not  necessary  to  shew  of  what  Court  the  defendant  was  an 
attorney;  and  that  it  is  best  merely  to  state  that  the  plaintiff 
retained  the  defendant  as  an  attorney.  The  precedent  to  which 
this  referred,  alleged  that  the  defendant  was  an  attorney  of  the 
King's  Court. 

For  this,  the  cases  of  Green  v.  Jackson  (1)  and  Bourne  v. 
Digglea  (2)  are  cited.  In  the  former  of  those  cases,  the  declara- 
tion stated  that  the  defendant  was  an  attorney  of  the  Court  of 
Sessions  of  the  County  of  Chester,  and  that  the  plaintiff 
retained  and  employed  him.  Objection  was  taken,  that  there 
was  no  evidence  of  the  defendant  being  an  attorney  as  stated. 
Lord  Kenyon  said  that  the  plaintiff  had  encumbered  himself 
with  too  much  proof.  If  he  had  stated  generally,  that  the 
defendant  was  an  attorney,  the  evidence  would  have  been  suf- 
ficient ;  but  it  did  not  prove  him  to  be  an  attorney  of  that 
Court. 

In  Bourne  v.  Biggies  (2) — referring  to  Green  v.  Jackson — ^it 

(1)  Peake*8  R.  311.  (2)  2  Chit  K  81L 
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1889^ was  held  that  if  the  declaration  alleged  the  defendant  to  be  an 

Clark      attorney  of  a  particular  Court,  the  plaintiff  must  prove  it. 
Baird.  ^^  FravJdand  v.  Cole  (1),  where  the  declaration  is  professed 

to  be  set  out,  the  statement  of  the  retainer  of  the  defendant  is 
quite  as  general  as  in  the  declaration  in  this  case.  It  states 
that  the  plaintiff  had  employed  one  S.,  as  his  soliciter  to  prose- 
cute a  suit  in  the  Court  of  Chancery.  It  is  true  that  no  ques- 
tion was  raised  about  the  declaration  in  that  case,  but  it  is 
referred  to  in  Bull.  &  Leake,  as  a  proper  form. 

Admitting  the  defendant's  objection  to  be  good,  all  that  the 
declaration  need  have  stated  on  this  point,  was  that  the  defen- 
dant was  a  solicitor  of  this  Court,  and  that  the  plaintiff^ 
retained  him  to  commence  and  prosecute  a  suit  in  the  Court  of 
Equity  of  this  Province.  It  would  have  saved  both  time  and 
expense  if  the  plaintiff's  attorney  had  amended  the  declaration 
when  these  objections  were  pointed  out  to  him  by  the 
demurrer. 

I  think  there  is  nothing  in  the  objection  that  the  declaration 
should  have  stated  that  the  defendant  was  retained  for  reward. 
It  states  that  he  was  retained  "  as  and  being  a  .solicitor."  In 
Bourne  v.  Digglea  (»upra),  where  a  similar  objection  was  taken. 
Lord  EUenborough  asked  if  it  was  not  stated  that  the  defen- 
dant was  employed  as  an  attorney ;  and  on  its  being  answered 
that  defendant  was  alleged  to  be  retained,  &c.,  but  not  as  an 
attorney ;  his  lordship  said  then  that  must  mean  that  he  waa 
retained  as  an  attorney,  and  the  Court  would  take  judicial 
notice  that  be  would  not  act  without  reward. 

In  DartnaU  v.  Howard  (2),  the  declaration  was  held  bad 
because  it  did  not  state  that  the  defendant  was  employed  in 
the  diaracter  of  an  attorney,  so  as  to  make  it  his  duty  to  da 
the  act  which  he  was  charged  with  neglecting.  Here,  it  is 
alleged  that  the  defendant  was  employed  as  a  solicitor. 

The  fifth  ground  of  demurrer  is  not  sustainable.  There  is 
nothing  in  either  of  the  counts  of  the  declaration  chai^ging  the 
defendant  with  wrongfully  settling  the  suit,  unless  that  charge 
can  be  gathered  from  the  second  count,  which  states  tliat  he 
wrongfully  colluded  with  certain  persons  to  defeat  the  suit, 
and  wrongfully  purchased  the  shares  in  the  schooner,  whereby 

(1)  2  C.  &  J.  690.  (S)  4  B.  ft  a  MS. 
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the  proceedings  became  futile,  and  the  plaintiff  was  compelled  1889. 
to  pay  costs.  If  this  is  the  count  to  which  the  fifth  ground  of  Clark 
demurrer  is  intended  to  apply,  it  sets  up  what  may,  perhaps,  be  bauu>. 
matter  of  defence,  but  it  is  not  a  ground  of  demuner. 

I  think  the  Hecond  count  of  the  declaration  does  state  a 
cause  of  action. 

Wetmore  and  Fraser,  JJ.,  agreed  with  the  learned  Chief 
Justice. 

Tuck,  J.  This  is  a  demurrer  to  a  declaration.  The  action 
against  the  defendant  is  for  breach  of  duty  as  plaintiff's 
solicitor,  retained  and  employed  to  commence  and  conduct  a 
suit  in  Equity  at  the  suit  of  the  plaintiff  and  Edward  C. 
Elkin,  against  George  A.  Schofield  and  William  E.  Collier,  to 
recover  the  value  of  certain  shares  of  the  schooner  "Isaac 
Burpee,"  and  for  taking  an  account  of  all  moneys  received  by 
George  F.  Burpee  and  Charles  E.  Burpee,  as  managing  owners 
of  the  schooner  "  Isaac  Burpee." 

In  the  first  count,  the  plaintiff  complains  that  the  defendant 
conducted  the  Huit  in  a  careless,  unskilful  and  improper  man- 
ner. In  the  second  count,  the  complaint  is  that  the  defendant 
colluded  with  Charles  A.  Palmer  to  buy  the  shares  in  the 
schooner  "Isaac  Burpee,"  contrary  to  the  defendant's  duty, 
and  whereby  the  plaintifi^s  proceedings  in  the  suit  became 
futile ;  and  in  the  third  count,  the  plaintiff  alleges  that  he 
employed  the  defendant  to  bring  a  suit  in  plaintiff's  name 
alone,  whereas  the  defendant  joined  the  name  of  Edward  C. 
Elkin  with  plaintiff  in  the  suitj  and  thereby  caused  him  great 
loss. 

Several  points  were  taken  at  the  argument  to  sustain  the 
demurrer.  It  is  necessary  to  consider  only  those  which  are 
important  to  the  proper  decision  of  the  ease.  In  Bull.  &  Leake 
p.  83,  a  form  of  declaration  is  given  against  an  attorney  for 
negligence  in  conducting  an  action  at  the  suit  of  the  plaintiff. 
The  commencement  of  the  declaration  so  given  is:  ''That 
in  consideration  that  the  plaintiff  retained  the  defendant  aa 

being  an  attorney  of  the  Court  of ,  to  conduct  an  action 

in  that  Court  at  the  suit  of  the  plaintiff  against  G.  H.  for  the 
recovery  of  money,"  etc. 
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^889.  In  Franldand  v.  Cole  (1),  the  reporter  professes  to  give  a  copy 

Clark  of  the  declaration  in  an  action  against  a  solicitor  for  negli- 
Baisd.  gci^tly  conducting  a  suit  in  Chancery.  This  case  is  cited  in  Bull 
&  Leake  for  a  form  of  declaration  in  that  kind  of  suit,  and 
is  likely  the  form  by  which  the  pleader  was  guided  in  framing 
the  first  and  third  counts  of  the  declaration  in  this  suit  The 
report  of  Frankland  v.  Cole  begins  in  this  way :  "  The  first 
count  of  the  declaration  stated  that  the  plaintifif  had  employed 
one  H.  R.  Sylvester  as  his  solicitor,  to  institute  and  prosecute 
a  suit  in  the  Court  of  Chancery,  for  the  plaintiff  and  his  wife, 
against  certain  defendants  therein  named,  for  the  purpose  of 
establishing  the  will  of  one  Francis  Lucas,  and  for  carrying 
the  trusts  thereof  into  execution,  and  for  other  purposes." 
This  differs  from  the  form  given  in  BuUen  &  Leake,  inasmuch  as 
the  Court  of  which  he  was  a  solicitor  is  not  stated.  It  may  be 
more  artistic  to  name  the  Court,  but  it  does  not  at  all  follow 
that  the  count  is  demurrable  because  the  Court  is  not  named. 
In  fact,  the  fair  conclusion  is,  if  BuUen  &  Leake  is  to  be  taken  as 
an  authority  (and  no  one  doubts  its  high  standard  as  a  text  book), 
that  either  form  of  declaration  is  good.  In  this  Court,  the 
person  who  conducts  a  suit  on  the  common  law  side  is  invari- 
ably called  the  plaintiff's  or  defendant's  attorney,  and  if  on 
the  Equity  side,  he  is  called  the  plaintiff's  or  defendant's 
solicitor,  as  the  case  may  be.  In  ordinary  language,  such  a 
person  is  spoken  of  as  being  a  solicitor  in  Equity  proceedings, 
and  an  attorney  in  proceedings  at  law.  No  one,  therefore,  it 
seems  to  me,  can  be  misled,  or  have  any  doubt  as  to  what  is 
meant  when  it  is  alleged  that  the  plaintiff  retained  and  em- 
ployed him,  as  and  being  a  solicitor,  to  commence  and  conduct 
a  certain  suit  in  Equity.  It  means,  and  can  mean  nothing 
else,  when  the  action  is  brought  in  one  of  the  Courts  of  this 
country,  that  the  defendant  is  a  solicitor  of  the  Supreme  Court 
in  Equity,  and  had  been  retained  to  commence  a  suit  in  that 
Court.  When  it  is  alleged  that  the  plaintiff  retained  the 
defendant,  that  is  a  sufficient  statement  of  consideration.  In 
■a  solicitor's  bill  of  costs  retainer  is  one  of  the  taxable  items, 
and  the  word  in  law,  when  applied  to  an  attorney,  has  a  well 

(1)  2  C.  &  J.  500. 
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known  and  recpgnized  meaning,  and  in  such  case  imports  that       ^^^* 
he  received  a  reward.  Clabk 

In  Bowme  v.  Diggles  (1),  it  was  held  that  in  action  against  baud. 
an  attorney  for  non-feazance,  in  not  looking  sufficiently  into  a 
title,  it  is  sufficient  to  state  that  he  was  retained  as  attorney, 
without  stating  the  consideration.  Lord  Ellenborough,  C.  J., 
observed  that  the  declaration  alleged  that  the  plaintiff  retained 
the  defendant,  and  that  could  not  have  been  unless  the  defend- 
ant had  accepted  the  retainer.  The  very  retainer  was  an  em- 
ployment, and  could  not  be  said  to  be  without  a  consideration. 

The  allegation  is  positive,  that  the  defendant  was  retained 
to  commence  a  suit  in  Equity,  which  can  only  mean  the 
Supreme  Court  in  Equity,  and  that  he  accepted  the  retainer 
and  brought  the  suit 

The  word  "retained,"  in  a  declaration,  means  employed  for 
reward,  and  it  is  not  necessary  to  use  the  words,  "  retained  for 
certain  reward  in  that  behalf.*'  The  omission  of  such  words 
does  not  make  a  declaration  demurrable. 

The  distinction  between  this  case  and  Darinall  v.  Howard 
(1)  is  that  there  Abbott,  C.  J.,  held  the  count  to  be  bad  be- 
eause  the  defendants  were  not  alleged  to  be  attorneys,  and 
tiierefore  any  duty  that  would  arise  from  that  character  could 
not  be  attributed  to  or  imposed  on  them  under  the  declaration. 
The  word  "  retained,"  he  says,  '*  by  no  means  imports  that 
they  were  attorneys,  because  it  is  applicable  to  any  other  per- 
son who  is  engaged  by  any  other  person  as  his  master  or  his 
employer."  Here,  on  the  contrary,  it  is  alleged  that  the  plain- 
tifl*  retained  the  defendant  as  and  being  a  solicitor,  to  com- 
mence a  suit  in  Equity ;  a  very  different  case  from  DaHnaU  v» 
Howwi'd. 

The  declaration  is  good,  without  denying  the  solicitor's  gen- 
eral and  implied  authority  to  settle  or  otherwise  dispose  of 
suits.  In  the  first  and  third  counts  of  this  declaration  there 
are  facts  stated  which  shew  that  it  was  the  defendant  a  duty 
to  use  proper  skill,  care  and  diligence  in  the  conduct  of  the 
suit,  for  a  breach  of  which  he  would  be  liable  in  this  action. 
The  breach  is  of  a  duty,  which  arises  from  the  relation  be- 
tween the  parties  and  from  the  facts  stated.     For  instance,  it 

(1)  2  Chit  811.  (2U  a  ft  C.  345. 
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1889.  is  alleged  that  the  defendant  did  not  proceed  with  the  hearing 
Clark  of  the  suit  according  to  the  practice  of  the  Court,  whereby  the 
Bahid.  plaintiff  was  put  to  loss,  and  compelled  to  pay  a  large  sum  of 
money. 

The  second  count  differs  from  the  other  two,  in  charging 
that  the  defendant  colluded  and  improperly  combined  with 
one  Charles  A.  Palmer,  the  counsel  for  the  defendant  in  the 
original  suit,  to  prevent  the  plaintiff  from  recovering  in  the 
suit ;  and,  together  with  Charles  A.  Palmer,  and  with  the  con- 
nivance of  the  defendant,  bought  the  shares  in  the  schooner, 
contrary  to  the  defendant's  duty  to  the  plaintiff,  etc.  It  seems 
to  me  that  the  statement  of  fraud  here  is  sufficiently  clear  to 
entitle  the  plaintiff  to  maintain  his  action.  The  plaintiff 
charged  the  defendant  with  fraud  which  defeated  the  suit. 
The  facts  stated  in  this  count  are  ample  to  maintain  the  action. 
I  think  that  the  declaration  is  good,  and  that  judgment 
ought  to  be  given  for  the  plaintiff  on  the  demurrer. 

Palmer,  J.  The  declaration  in  this  case  contains  three 
counts.  The  first  and  last  are  evidently  drawn  with  the  view 
of  claiming  against  the  defendant,  that  he  did  not,  as  a  solici- 
tor of  the  Supreme  Court  in  Equity,  properly  conduct  a  pro- 
ceeding therein  for  the  plaintiff,  by  which  the  suit  was  lost. 

The  second  count  is  for  the  defendant  accepting  a  retainer 
and  not  properly  proceeding  for  the  plaintiff,  that  he  colluded 
with  other  persons  to  defraud  the  plaintiff,  and  entered  into  an 
arrangement  with  them  by  which  the  plaintiff  was  defrauded. 

It  is  apparent  that  there  is  no  cause  of  action  set  out  in  the 
first  or  last  counts,  except  the  one  that  would  arise  from  the 
duty  that  a  solicitor  of  this  Court  owes  to  his  client,  and  in 
such  a  case  it  is  apparent  that  the  declaration  must  show  that 
the  defendant  was  such  solicitor,  and  that  the  proceedings 
complained  of  were  such  as  are  usually  carried  on  by  such 
solicitor.  These  counts  contain  neither;  for  although  they  both 
allege  that  he  was  retained  as  solicitor,  yet  they  do  not  state  of 
what  Court  he  was  a  solicitor.  Consistent  with  this  allegation 
he  may  not  have  been  a  solicitor  of  any  Court  at  all,  and  yet 
have  accepted  a  retainer  as  solicitor,  and  if  the  declaration 
merely  alleged  that  he  was  a  solicitor,  without  stating  that  he 
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was  a  solicitor  of  this  Court,  consistent  with  that  he  might 
have  been  a  solicitor  of  any  Court,  either  in  England  or  in 
the  United  States,  or  any  other  country.  And,  as  by  the  rules 
of  pleading  the  language  must  be  taken  most  strongly  against 
the  party  pleading,  it  is  clear  to  my  mind,  that  in  order  to  sup- 
port such  a  count,  it  should,  with  reasonable  certainty,  allege 
that  he  was  a  solicitor  of  this  Court. 

If  this  could  be  got  over,  I  do  not  think  there  is  any  allega- 
tion that  the  proceeding  taken  by  the  defendant,  was  in  any 
Court  in  this  Province.  The  allegation  is  that  it  is  a  proceed- 
ing in  Equity.  Consistent  with  that,  the  proceeding  might 
have  been  in  a  Court  in  the  United  States,  or  in  Ontario,  or  in 
England.  This  Court  cannot  take  judicial  notice  of  what  is 
the  law  with  regard  to  the  duty  or  the  duties  of  solicitors  in 
^any  of  these  countries.  I  am  the  more  disposed  to  come  to  this 
•conclusion,  because  I  do  not  think  it  desirable  that  pleaders 
should  depart  from  the  well  settled  forms  of  pleading. 

With  regard  to  the  second  count,  although  very  peculiar  in 
its  form,  I  think  it  shows  a  good  cause  of  action.  I  think,  if 
•any  person  as  the  agent  of  another,  accepted  employment  from 
his  principal  and  entered  upon  the  matter  which  he  was  em- 
ployed to  do,  and  he  deliberately  commits  a  fraud  upon  his 
principal,  by  which  that  principal  is  injured,  it  is  a  good  cause 
of  action,  and  this,  I  think,  is  sufficiently  set  out  in  the  second 
•count. 


1S89. 


Clark 

V. 

Baird. 

Palmer,  J. 


Kino,  J.,  not  having  heard  the  argument,  took  no  part. 

Judgment  for  plaintiff  on  the  demurrer. 


Digitized  by  VjOOQ IC 


632  NEW  BRUNSWICK  REPORTS.  [VOL^ 


1889.       OVERSEERS  OF  THE  POOR  por  the  Parish  op  Moncton  v. 
OVERSEERS  OF  THE  POOR  por  the  French  Inhabitants 

OP  MONCTON. 


October  18. 


Overseers  of  the  Poor — Relief  of  French  poor — Right  of  Action  for 
— ConaoL  Stat,  cap.  99  sec.  67,  and  cap.  102  sec.  3.   • 

The  overseen  of  the  poor  in  a  Parish  in  which  overseen  for  the  French  inhab- 
itants have  also  been  elected  under  Consol.   Stat.   cap.  99  sec.  67,  cannot, 
under  cap.  102  sec.  3,  recover  from  the  latter  overseen  for  relief  provided  to- 
a  French  pauper  in  that  Parish. 

This  was  an  application  on  behalf  of  the  defendants,  the 
Overseers  of  the  poor  for  the  French  inhabitants  of  the  Parish 
of  Moncton,  to  review  a  judgment  against  them  in  a  Magis- 
trate's Court  in  an  action  brought  to  recover  the  amount  ot 
relief  furnished  by  the  plaintiffs,  the  Overseers  of  the  poor  for 
the  Parish  of  Moncton,  to  one  of  the  French  paupers  of  the 
same  Parish. 

The  case  was  referred  to  the  Court  by  His  Honor  Mr.  Justice 
Fraser,  to  whom  the  application  for  an  order  for  review  had 
been  made. 

October  3, 1889.  P.  A.  Landry,  Q.  C,  for  the  defendants. 
The  defendants  are  appointed  under  the  authority  of  Consol- 
Stat.  cap.  99,  sec.  67,  and  their  powers  and  duties  are  laid 
down  in  sees.  3,  4  and  5  of  cap.  101,  Consol.  Stat  Sec.  3  of 
cap.  102,  Consol.  Stat.,  providing  for  the  recovery  of  relief 
furnished  by  the  Overseers  of  the  poor  of  one  Parish  to  the  poor 
who  have  settlement  in  another  Parish,  from  the  Overseers  of 
the  poor  of  latter  Parish,  does  not  apply  to  the  present  case. 
That  provision  applies  to  Overseers  of  different  Parishes. 
Overseers  have  a  right  to  the  remedy  thus  provided  for,  only 
in  case  the  relief  is  furnished  a  person  not  belonging  to  their 
Parish,  and  only  until  he  shall  be  removed  to  the  place  of  his 
lawful  settlement.  Here,  the  relief  sought  to  be  recovered  for 
was  supplied  to  a  person  within  his  proper  district  If  the 
plaintiffs  have  any  remedy  it  must  be  under  sec.  11  of  cap.  102,. 
and  they  have  not  brought  themselves  within  the  provisions  of 
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that  section.    No  proper  notice  was  given  the  defendants,  and        ^889. 
the  expenses  were  not  laid  before  the  County  Council,  as  there  Ovkrskebs  of 
provided  for.  ™  ^* 

Pahish   of 
Geo.  F.  Gregory,  for  the  plaintiffs.     The  plaintiffs  and  the    ^^^^cto^- 
defendants  are  in  law  to  he  treated  as  Overseers  of  different  Overseebs  of 
Parishes.     Sec.  13  of  cap.  102,  defines  "  Parish  ''  to  mean  the     for  the 
district  in  which  assessments  for  the  support  of  the  poor  are  French  In- 

*  *^  '^  HABITANTS  OF" 

authorized  to  be  made.  Under  sees.  3,  4  and  5  of  cap.  101 1  Moncton. 
provision  is  made  for  separate  assessments  by  the  defendants. 
There  may  be  two  districts,  controlled  by  separate  corporations 
in  the  same  Parish,  for  different  paupers.  In  such  a  case,  the 
Overseers  of  the  several  classes  are  to  be  treated  in  all 
respects  as  Overseers  of  the  poor  for  different  parishes.  Sec. 
11  of  cap  102  only  applies  to  the  case  of  a  person  incurring 
necessary  expense  for  the  relief  of  a  pauper.  (Allen,  C.  J., 
By  the  chapter  of  Terms,  "  Person"  may  include  any  body  cor- 
porate). Sec.  3  of  cap.  102,  having  provided  a  remedy  for 
overseers  as  a  corporate  body,  furnishing  relief,  sec  11, 
relating  to  expenses  incurred  by  a  person,  must  be  held  to  refer 
to  a  person  only,  and  not  to  a  corporation. 

Ctir,  adv.  vult 

On  a  later  day  in  the  Term,  the  Chief  Justice  stated  that 
the  Court  were  of  opinion  that  the  right  of  action  as  given  by 
sec.  3  of  cap;  102  did  not  apply  to  the  different  Overseers  of 
the  same  Parish,  authorized  by  cap.  99,  sec.  67 ;  and  therefore 
that  judgment  should  be  entered  for  the  defendants. 

Judgment  accordingly. 
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1890.       RYAN,  Petitioner,  and  TURNER  and  LEWIS,  Rkspondknts. 


May  3. 


Controverted  Elections  Act  (ConsoL  Stat.,^cap,  6) — Form  of  PetUUm — 
Service  on  Respondents. — How  return  shovM  he  made, 

A  petition  under  The  Controverted  Elections  Act  (Consol.  Stat.  cap.  5),  need 
not  shew  on  its  face  that  it  was  presented  within  the  time  limited  by  the 
Act ;  it  is  sufficient  if  Form  (A),  prescribed  by  the  Act,  is  adopted. 

It  is  not  necessary  that  the  return  of  the  service  of  the  duplicate  petition 
should  be  made  through  the  office  of  the  sheriff  of  the  county  in  which  it  is 
served. 

April  19, 1890.  Powell  moved  to  resciDd  an  order  made  by 
His  Honor  Mr.  Justice  Tuck  dismissing  an  application  to  strike 
off  the  files  of  the  Court  an  Election  petition  filed  against  the 
respondents  under  the  Controverted  Elections  Act  (Consol. 
Stat.,  cap.  5).  The  objections  were :  1.  That  the  petition  did 
not  shew  on  its  face  that  it  was  filed  within  21  days  after  the 
return  of  the  respondents  had  been  made  to  the  clerk  of  the 
Crown  in  Chancery.  2.  That  the  petition  was  not  returned 
through  the  ofiice  of  the  sheriff  of  the  county. 

He  contended  that,  it  being  one  of  the  requirements  to  be 
observed  in  the  presentation  of  an  election  petition  that  it 
should  be  presented  within  21  days  after  the  return,  it  should 
appear  on  the  face  of  the  petition  that  it  was  presented  within 
the  time  limited  by  the  statute.  The  form  given  in  the  Act 
was  only  intended  as  a  guide  in  drawing  up  the  petition,  and 
the  requirements  of  the  Act  itself  must  be  observed.  As  to 
the  second  objection,  sec.  6  of  the  Act  declared  that  the  petition 
should  be  served  on  the  respondent,  by  a  service  of  a  copy  of 
the  same,  and  "  in  all  respects  as  nearly  as  might  be  in  the 
manner  in  which  a  writ  of  summons  was  served."  That  as  a 
writ  of  summons,  whether  served  by  the  sheriff  or  by  any 
other  person,  must  be  returned  through  the  office  of  the  sheriff 
of  the  county  in  which  the  writ  has  been  served,  the  same 
practice  must  be  followed  in  the  service  of  an  Election  petition* 

Cur,  adv,  vult, 

On  a  later  day  in  Term,  the  Chief  Justice,  in  delivering  the 
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opinion  of  the  Court  (Sir  John  C.  Allen,  C.  J.,  and  Wetmore,       1800» 
J ),  refusing  the  application,  stated  that  inasmuch  as  the  statute       Byas 
laid  down  a  form  of  petition,  it  was  not  necessary  that  the  xueito  and 
petition  shew  on  its  face  that  it  had  been  filed  within  the  time      Lewis. 
limited  by  the  statute;  but  that  if  it  had  not  been  so  filed,  the 
proper  course  would  be  to  apply  to  have  it  struck  from  the 
£le8  of  the  Court  on  that  ground.     The  Court  also  thought 
that  it  need  not  be  returned  through  the  office  of  the  sheriff. 

Application  refused. 


NEILSON  V.  NEILSON.  ISSS. 


J'vdgmenJt  by  confessuyii — Motion  to  set  aside  as  fraudtilerU  —  Father 
amd  eon — Application  by  jtidgment  creditor — Failure  to  establish 
fraud — Delay. 

A  sammaiy  application  by  a  judgment  creditor  of  the  defendant,  to  set  aside 
a  judgment  oy  confession  given  by  the  defendant  (the  plaintiff's  father),  was 
refused — the  applicant  having  failed  to  establish  fraud  and  collusion  between 
father  and  son. 

Per  Palmbr,  J.,  that  it  would  have  been  more  satisfactory  to  try  the  question 
of  fraud  by  an  issue. 

Remarks  on  the  delay  in  making  the  application. 


October  19. 


In  Easter  Term,  1887,  on  motion  of  Geo.  F.  Gregory  on 
behalf  of  Jabez  B.  Snowball,  a  judgment  creditor  of  the 
defendant,  a  rule  nisi  was  gi  anted  calling  upon  the  plaintiff, 
■James  Neilson,  junior,  to  shew  cause  why  the  judgment 
signed  by  him  against  the  defendant,  James  Neilson,  senior, 
should  not  be  set  aside  on  the  ground  of  collusion  between  the 
plaintiff  and  defendant,  and  fraud  as  against  the  applicant. 

February  11,  1888.  J.  A.  VanWart  shewed  cause.  The 
affidavits  shew  that  the  defendant  was  indebted  to  the 
plaintiff  in  some  amount  at  the  time  the  cognovit  was  given, 
.and  the  judgment  should  stand  for  that  amount,  at  least. 
The  onus  is  cast  upon  the  applicant  to  make  out  clearly  the 
intention  to  delay  and  defraud  other  creditors.  Even  if  a 
question  arises  as  to  the  amount  due  the  plaintiff,  the  Court 
^11  not  direct  an  issue  unless  the  case  is  tainted  with  fraud. 
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l^-__     Oeo.  F,  Oregory,  in  support  of  the  rule.    Though  an  amount 


Nbiisox  is  justly  due,  if  a  judgment  be  taken  for  more  than  is  due,  it 
NinsoN'.  "^tiates  the  whole  judgment  unless  it  is  clearly  explained  that 
there  has  been  an  error.  The  facts  presented  by  the  affidavits 
having  cast  a  suspicion  upon  the  bona  fides  of  the  judgment,, 
the  plaintiff  is  bound  to  shew  that  the  judgment  is  an  honest 
one.  The  absence  of  fraud  must  be  established  to  the  satis- 
faction of  the  Court.  If  it  is  left  uncertain,  then  it  is  the  duty 
of  the  Court  to  send  the  matter  to  an  issue.  Biggs  v.  Eagles 
(1) ;  Hickson  v.  Loban  (2) ;  Muirhead  v.  Loban  (3) ;  Record 
V.  Record  (4) ;  Secord  v.  Green  (5) ;  Martin  v.  Martin  (6) ; 
Harrod  v.  Benton  (7) ;  Douglass  v.  Ward  (8) ;  Co^mmerdal 
Bankv.  WUson  (9). 

Cur.  adv,  vuU. 

The  following  judgments  were  now  delivered  : 

Tuck,  J.  This  is  an  application  on  behalf  of  Jabez  B. 
Snowball,  a  judgment  creditor  of  the  defendant,  to  set  aside 
the  judgment  and  execution  and  all  subsequent  proceeding  in 
this  cause,  on  the  ground  that  the  judgment  was  recovered  by 
fraud  and  collusion. 

The  following  facts  and  dates  seem  to  be  clearly  established 
by  the  affidavit  of  Lemuel  J.  Tweedie,  attorney  for  Snowball, 
upon  which  affidavit  the  rule  nisi  was  granted :  The  defendant 
and  plaintiff  are  father  and  son ;  that  the  summons  in  this 
cause  was  issued  on  the  3rd  of  September,  1883,  and  on  the 
same  day  a  cognovit  was  given  to  the  plaintiff'  for  $5,358.50;. 
«hat  on  the  4th  September,  1883,  judgment  was  signed  on  the 
cognovit,  for  the  sum  of  $5,358.50  and  $34.60  costs,  in  all 
$5,393.10.  On  the  10th  September,  1883  a /./a.,  returnable 
on  the  second  Tuesday  in  June,  1884,  was  issued  to  the  sheriff 
of  Northumberland,  for  the  amount  of  judgment  and  interest 
from  the  date  of  signing.  That  on  the  1st  September,  1883, 
the  defendant  was  indebted  to  Jabez  B.  Snowball,  in  the  sum 
of  $1,847.73  for  goods  sold  and  delivered,  and  an  account 
stated,  and  on  that  day  Snowball  caused  a  capias  to  be  issued 

0)  SteT.  Dlff.  1246.  (4)  21  N.  R  B«p.  2n.  (7)  8  R  ft  C.  217. 

(2)  24  N.  B.  Rep.  868.  (6)  1  All.  41.  (8)  11  Onmt  :». 

(8)  24  N.  R.  Rep.  SeO.  (6)  8  B.  ft  Ad.  984.  (9)  14  Qnut  472. 
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:against  the  defendant  for  this  debt,  upon  which  he  was  arrested 18^ 


Tuck,  J. 


on  the  3rd  September.     Snowball  obtained  a  verdict  against    Nbu^bon 
the  defendant  at  the  circuit  for  Northumberland,  in  March,    kboson. 

1884,  and  judgment  was  signed  thereon  on  the  6th  May,  1884, 
for  $1,946.51.  On  the  9th  May,  1884,  a  jLfa.,  returnable  in 
Michaelmas  then  next,  was  issued  on  this  judgment,  and 
returned  "  nulla  bona." 

On  the  14th  October,  1884,  an  alias  fieri  facias,  returnable 
in  Michaelmas,  1885,  was  issued  to  the  sheriff  of  Northumber- 
land, for  the  same  amount.  Under  this  execution,  on  the  18th 
June,  1885,  the  sheriff  levied  on  the  personal  property  of  the 
defendant,  but  owing  to  some  negotiation  for  a  settlement,  the 
property  was  not  advertised  and  sold  until  the  12th  of  June, 
1886,  when  part  of  the  property  sold  was  purchased  by  the 
plaintiff,  and  part  by  Snowball.  At  the  sale,  the  property 
fetched  $1,593.  That  part  of  the  property  sold,  namely,  two 
engines,  a  boiler  and  other  articles,  were  claimed  by  John 
Brown,  under  a  bill  of  sale ;  that  the  plaintiff  requested  the 
sheriff  to  pay  him  the  proceeds  of  sale,  by  virtue  of  his  prior 
execution;  Snowball  forbade  him  so  to  pay,  claiming  that 
plaintiff's  judgment  was  obtained  by  collusion,  and  to  prevent 
him  realizing  his  debt. 

In  Tweedie's  affidavit  it  is  stated  that  the  defendant,  before 
and  after  the  sale,  evinced  a  desire  to  have  matters  settled,  and 
negotiations  went  on  for  a  settlement ;  that  on  the  6th  July, 

1885,  when  the  defendant  was  examined  before  Judge  Wilkin- 
son, he  would  not  swear  he  owed  his  son  $5,000 ;  that  he  had 
had  no  proper  settlement  of  accounts  before  he  gave  the  judg- 
ment, but  Johnson  and  Murray,  who  were  also  his  attorneys, 
showed  him  an  account  before  he  gave  the  judgment ;  he  kept 
no  books,  etc.  That  the  plaintiff  was  also  examined  and  said 
that  he  kept  no  books  of  account ;  never  made  any  entries 
against  his  father ;  that  he  and  Murray  made  up  the  accounts, 
not  from  entries,  but  from  calculation ;  that  the  account  began 
in  1869  and  ended  in  1883,  and  was  made  up  for  the  purpose 
of  obtaining  judgment ;  that  this  account  was  not  produced  at 
the  examination,  and  he  never  rendered  his  father  any  account ; 
that  in  several  conversations  with  Tweedie,  the  defendant 
4»ked  him  to  see  Snowball  and  endeavor  to  get  a  settlement ; 
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^^^'  if  Snowball  paid  Brown  $1,000  he  would  give  up  the  property 
NziLsoN  and  then  his  son's  judgment  would  be  discharged  in  five 
Nbilson.  ii^ii^utes ;  and  admitted  that  he  made  a  mistake  in  giving  his 
son  a  confession ;  that  when  Snowball  commenced  his  action, 
the  defendant  claimed  that  the  machinery,  tools,  etc.,  in  his 
shop  were  worth  at  least  $3,000,  and  the  Tug  "  Laddie  "  $2,000. 
The  real  estate  in  possession  of  the  defendant  was  mortgaged 
for  its  full  value ;  he  was  possessed  of  no  other  property,  and 
he  mortgaged  the  *'  Laddie  "  to  John  Brown  a  few  weeks  before 
Snowballs  action. 

From  the  affidavit  of  James  NeiLson,  Junior,  the  plaintiff,, 
filed  in  answer  to  this  application,  it  appears  that  the  building 
of  the  Tug  "Laddie"  was  commenced  in  1869,  in  William 
J.  Eraser's  foundry,  and  finished  in  1871 ;  that  he  is  a  son  of 
the  defendant,  and  was  twenty  one  years  old  in  1870 ;  that  he 
worked  with  Fraser  till  1872,  with  wages  at  ten  dollars  a  week, 
and  night  work  extra  pay ;  that  his  wages  amounted  to  seven 
hundred  and  fifty  dollars,  besides  what  he  earned  for  night ; 
that  this  amount  by  agreement  between  himself,  his  father  and 
Fraser,  was  placed  by  Fraser  to  the  defendant's  credit,  and  is 
still  due  the  plaintiff*;  that  during  these  two  years,  he  drew 
only  his  nights'  pay ;  that  in  June,  1872,  he  went  to  Boaton, 
worked  there  three  years,  and  earned  large  wages;  that  bis 
father  telegraphed  him  to  come  home,  and  he  came  in  July, 
1875;  worked  for  his  father  till  November;  there  was  no 
bargain  for  wages ;  but  his  five  months'  work  was  worth  tw# 
hundred  dollars,  beside  his  board ;  that  he  worked  in  the 
foundry  from  November,  1875,  till  May  1877 ;  during  that  time 
he  earned  $900,  which  were  placed  by  Fraser,  to  his  father's 
credit,  and  plaintiff  drew  none  of  it.  In  May  1877,  he  worked 
for  tile  defendant,  in  his  new  machine  shop,  and  continaed  to 
do  so  until  September,  1883,  at  two  dollars  a  day,  doing  mgfat 
vrcrk  besides,  which  was  equal  to  three  months  day  work  a 
year ;  that  he  earned  seven  hundred  and  seventy  five  dollars  a 
year,  or  four  thousand  nine  hundred  and  seventy  dollars  in  six 
years  and  five  months ;  that  during  the  five  months  mentioned, 
he  boarded  with  the  defendant ;  that  in  making  up  an  aeooont 
against  him,  when  instituting  proceedings  in  the  suit,  he 
credited  him  with  board  at  $125  a  year,  in  all  $1,182 ;  ebthes. 
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$500  (which  is  more  than  their  value);  and  five  hundred  '888. 
dollars  for  pocket  money,  making  in  all  $2,182,  which  is  all,  Neilson 
and  more  than  all  that  he  ever  received.  When  he  instructed  nemon. 
Johnson  and  Murray  to  commence  proceedings,  he  made  up  his 
account  from  memory ;  that  hearing  that  his  father  and  Snow- 
ball had  had  some  trouble  and  words  in  the  street  over  their 
account,  and  that  John  Brown  had  a  bill  of  sale  of  defendant's 
property,  plaintiff  concluded  it  was  time  he  was  looking  after 
his  claim ;  that  he  and  Murray  made  up  his  account  at  Johnson 
and  Murray's  ofBce ;  that  he  did  not  state  at  the  examination 
before  Judge  Wilkinson,  that  he  and  Murray  took  a  confession 
of  judgment ;  that  the  account  so  made  up  has  been  mislaid  or 
destroyed,  so  that  it  cannot  now  be  produced ;  that  his  claim, 
after  credits,  amounted  to  $5,358.50,  for  which  the  confession 
of  judgment  was  given,  and  the  amount  is  still  due  him.  That 
after  giving  instructions  to  his  attorneys,  Johnson  and  Murray^ 
he  made  no  other  arrangements  about  the  matter  with  the 
defendant  or  any  other  person,  and  knew  nothing  more  about 
it  until  after  judgment  had  been  obtained  and  execution 
issued ;  that  in  obtaining  the  judgment  he  acted  solely  on  his 
own  behalf,  and  for  his  own  protection ;  that  the  same  was  not 
obtained  fraudulently  or  in  collusion  with  the  defendant  or 
any  other  person;  nor  was  it  obtained  for  the  purpose  of 
defeating  any  other  creditor  of  the  defendant;  that  oftentimes 
before  September  1883,  he  asked  his  father  to  settle  with  himr 
and  the  answer  always  was,  "  Wait  till  I  get  out  of  debt : "  that 
prior  to,  and  since  1883,  he  has  been  at  variance  and  unfriendly 
with  his  father,  because  he  would  not  make  a  settlement ;  that 
he  has  never  been  a  party  to  any  negotiation  for  the  settlement 
of  the  matter  of  this  suit,  or  any  of  the  defendant's  liabilities,, 
except  that  Tweedie  once  made  certain  offers  to  him,  which  be 
declined ;  that  he  never  authorized  the  defendant  to  say  the 
judgment  would  be  discharged  if  $1000  were  paid ;  and  any 
negotiations  the  defendant  had  with  Snowball,  or  othets,  for  a 
settlement,  were  entirely  withont  his  knowledge. 

Robert  Mnrray,  (of  Johnson  and  Murray),  the  plaintiff'fr 
attorney,  also  made  an  affidavit,  which  was  read  in  answer. 
He  says,  that  when  plaintiff  instructed  his  firm  as  to  suit,  he  told 
him  what  the  claim  consisted  of,  and  it  amounted  to  $5,358  ;. 
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1888 that  on  the  day  the  siimmons  was  issued,  Johnson,  who  is  now 

Neiuson  out  of  the  Province,  had  a  conversation  with  the  defendant, 
Nkilson.  "^^^  consented  to  give  a  cognovit  for  the  amount ;  that  when 
the  cognovit  was  given,  Johnson  and  Murray  had  some  claim 
for  collection  for  the  defendant,  but  in  this  suit,  were  attorneys 
and  acting  solely  for  the  plaintiff;  that  he  has  no  knowledge 
of  any  fraud  or  collusion  in  obtaining  the  judgment 

There  is  no  doubt  that  the  Court  has  the  power  to  determine 
upon  this  motion  whether  or  not  the  judgment  and  execution 
should  be  set  aside,  and  from  the  affidavits,  it's  my  opinion  the 
Court  should  decide  without  sending  the  matter  down  to  be 
tried  by  a  jury.  Very  few  facts  are  in  dispute,  as  the  affidavits 
in  answer  contradict  only  one  or  two  of  the  statements  made 
in  the  one  upon  which  the  rule  nisi  was  granted. 

The  onu8  of  establishing  fraud  and  collusion  is  upon  the 
applicant,  and  I  think  he  has  failed  to  establish  the  requisite 
proof.  The  facts  stated  in  support  of  the  application  to  make 
out  fraud,  may  be  summed  up  as  follows :  that  the  plaintiff 
is  the  defendant's  son ;  that  the  plaintiff  issued  a  summons  and 
received  a  cognovit  on  the  same  day ;  that  the  plaintiff  did  not 
attempt  to  enforce  his  judgment  till  June  1886,  although  it 
was  signed  in  September  1883 ;  the  amount  $5,358.50,  saved 
by  the  plaintiff  is  large ;  that  he  kept  no  books  of  account,  and 
never  rendered  the  defendant  an  account ;  that  defendant, 
when  examined  before  Judge  Wilkinson,  would  not  swear  that 
he  owed  his  son  $5,000 ;  that  he  had  no  settlement  with  his  son 
before  the  confession  was  signed ;  that  in  a  conversation  with 
Tweedie,  defendant  said  that  if  Snowball  paid  $1,000  to  Brown, 
the  plaintiff's  judgment  would  be  discharged ;  and  that  the 
account  made  up  in  Johnson  and  Murray's  office  was  not  pro- 
duced. 

In  answer  to  this,  the  plaintiff  shows  how  his  account  was 
made  up ;  how  the  money  was  earned  from  year  to  year,  and 
after  giving  credits,  how  he  arrived  at  the  balance  of  $5,358.50, 
and  says  that  this  amount  is  still  due  him.  All  the  circum- 
stances as  to  the  consideration,  are  set  forth  in  detail.  He 
says  that  he  endeavoured  to  obtain  a  settlement  with  his  father, 
but  was  unable  to  do  so ;  that  the  cognovit  was  signed  without 
his  knowledge ;  that  he  never  authorized  his  father,  or  any 


Digitized  by  VjOOQ IC 


V, 

Xeilson. 

Tuck,  J. 


XXIX.]  NEW  BRUNSWICK  REPORTS.  641 

person  to  make  negotiations  on  his  behalf  for  the  debt  due       ^888. 
hiin,  and  refused  the  offer  made  by  Tweedie,  acting  for  Snow-    Neilson 
baU. 

Some  of  the  admitted  facts  may  have  a  suspicious  look,  and 
tend  to  throw  doubt  upon  the  plaintiff's  claim  ;  for  instance* 
it  may  be  thought  strange  that  the  plaintiff  kept  no  books  of 
•account,  rendered  no  account  to  his  father,  and  delayed  so  long 
a  time  in  pressing  his  claim  after  he  obtained  judgment;  but 
these  facts  may  be  consistent  with  entire  honesty  ;  considering 
the  relations  of  the  parties,  and  that  the  plaintiff  was  a 
mechanic,  working  by  the  day,  it  is  not  surprising  that  he  kept 
no  books  of  account,  nor  rendered  an  account;  in  fact,  a  person 
situated  as  the  plaintiff  was,  very  rarely  keeps  books  of 
account,  and  it  is  hardly  to  be  supposed  that  he  would  have 
left  Boston,  where  he  was  getting  large  wages,  and  have  gone 
to  Chatham  to  work  for  his  father,  for  only  his  board,  clothes 
and  a  little  pocket  money.  The  plaintiff  would  naturally  be 
desirous  not  to  press  his  father  to  the  wall,  and  would  avoid 
extreme  measures  until  forced  to  take  them  in  order  to  secure 
his  debt. 

After  all,  the  important  question  to  be  determined  is,  was 
the  cognovit  given  for  a  bona  fide  consideration  ?  If  it  was, 
the  defendant  had  the  legal  right  to  sign  it,  even  if  the  result 
would  be  to  secure  the  debt  due  his  son.  Now  the  plaintiff 
swears  positively  that  the  debt  is  honestly  due  him.  It  is  not 
3,  mere  bald  statement,  but  all  the  facts  as  to  the  considera- 
tion are  set  forth,  and  the  facts  sworn  to  in  Mr.  Tweedie's 
affidavit  do  not  warrant  me  in  concluding  that  what  the  plain- 
tiff says  is  false.  Had  an  application  been  made  at  the  argu- 
ment, time  might  have  been  srranted  to  answer  the  affidavit 
read  on  behalf  of  the  plaintiff;  as  no  such  application  was 
made,  it  is  reasonable  to  think  that  no  sufficient  answer  could 
be  given. 

It  seems  to  me  that  if,  in  commencing  suit,  the  plaintiff  was 
endeavoring  to  get  an  advantage  over  other  creditors,  Mr. 
Snowball  was  making  a  like  attempt  when  he  had  the  defend- 
ant arrested. 

Then  with  respect  to  delay,  neither  party  has  been  active  in 
forcing  a  sale  under  his  execution.     Mr.  Snowball  had  an 
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^  188a  execution  issued  in  Michaelmas,  1884,  returnable  in  Michael- 
Neilson  mas,  1885 ;  property  levied  on  by  the  sheriff  on  the  18th  June, 
Neilson.  18S5,  sold  the  12th  June,  1886,  and  no  application  made  to 
this  Court  until  the  23rd  April,  1887.  The  facts  stated  in  Mr. 
Tweedie's  affidavit  must  have  been  known  to  him  in  Michaelmas, 
1884,  when  he  issued  his  first  execution,  and  yet  he  takes  no 
steps  to  get  rid  of  the  plaintiff's  judgment  and  execution, 
which  he  considers  were  obtained  by  fraud,  for  a  period  of 
nearly  three  years ;  he  does  what  he  can  to  get  Snowball's 
money  by  negotiation,  and  failing  in  that,  he  seeks  the  assist- 
ance of  this  Court  to  set  aside  the  plaintiff's  judgment  on  the 
ground  of  fraud. 

But  it  is  unnecessary  to  decide  this  case  upon  the  ground  of 
delay,  because,  in  my  opinion,  the  rule  must  be  dischai^ged 
upon  the  merits ;  if,  however,  upon  the  facts  I  could  not  come 
to  this  conclusion,  I  think  the  question  of  delay  would  be 
well  worthy  the  consideration  of  the  Court. 

Wetmore  and  Fraser,  JJ.,  concurred. 

Palmer,  J.  The  judgment  in  this  case  is  attacked  on  two 
grounds :  1st.  That  no  real  debt  was  due  by  the  father  to  the 
son,  and  if  there  was,  that  the  judgment  was  taken  to  assist 
the  father  to  hinder,  delay  and  defeat  his  creditors.  The  onu^ 
of  proving  the  latter,  if  the  debt  existed,  was  on  the  applicant, 
and  I  think,  if  there  is  no  doubt  of  the  whole  debt  being  due, 
he  has  wholly  failed  to  establish  his  case.  That  the  debt  was 
really  due  is  the  real  question  in  the  case,  and  I  think  it  was 
incumbent  on  the  plaintiff  to  prove  this  clearly,  and  if  he  has 
failed  in  that,  I  think  it  is  our  duty  to  set  aside  the  judgment 
No  doubt  the  proving  of  such  matter  by  affidavits  is  a  most 
unsatisfactory  mode  of  doing  so,  and  where  the  matter  is 
between  father  and  son,  it  is  extremely  so ;  therefore,  if  it  was 
sent  to  an  issue,  as  far  as  I  am  concerned,  I  would  be  better 
satisfied.  I  have  not  sufficiently  examined  the  affidavits  to 
say  whether  the  plaintiff  has  proved  the  debt,  but  my  brethren 
have,  and  inform  me  that  they  are  all  satisfied  on  that  point, 
and  if  my  opinion  was  otherwise,  it  would  not  alter  the  result; 
therefore,  I  think  it  useless  to  delay  the  judgment  for  that 
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purpose ;  and  therefore  I  do  not  dissent,  but  I  would  be  better       ^888. 
satisfied  if  the  ease  were  sent  to  an  issue.  Neilson 

This  Court,  in  this  case,  is  administering  equity ;  but  if  the  nkilson. 
applicant  had  brought  a  suit  in  equity,  instead  of  making  this 
application,  he  could  have  had  an  oral  examination  of  the 
parties  as  of  right,  and  as  he  has  taken  the  option  of  proceed- 
ing as  he  did,  he  has  himself  prevented  his  having  it  as  of 
right. 

Sir  John  C.  Allen,  C.  J.,  and  King,  J.,  not  having  heard 
the  argument,  took  no  part. 

Application  refused.* 


AflDnned  on  appeal  by  the  Supreme  Court  of  Canada  (16  Can.  S.  C.  R.  719). 
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1889.  CAMPBELL  v.  McGREGOR,  et  al. 


October  IS. 


Hallway  Company — Bam  burnt  by  sparks  from,  enffine — Defective 
smokestack — Hay  exposed  below  sills  of  bam — Contributory  neg- 
ligence— Liability  of  sub-contractors  for  Tiegligence  of  servants — TcH 
C07nmitted  in  Quebec — Action  for, 

A  line  of  railway  was  laid  out  throagh  plaintiff's  land  on  which  was  a  ban 
containing  hay.  The  sills  of  the  bam  rested  on  blocks  and  were  about  8 
inches  above  the  ground  on  which  the  hay  rested,  so  that  part  of  it  was 
exposed  below  the  sills.  A  small  part  of  the  bam  was  witnin  the  line  of 
the  land  taken  for  the  railway,  and  about  45  feet  from  the  track.  In  the 
construction  of  the  railway  and  while  an  engine,  with  a  defective  smoke- 
stack, was  passing  near  plaintiff  *s  bam  (the  wind  blowing  strongly)  sparks 
iffnited  the  hay  and  destroyed  the  bam. 

Held — (Allen,  C.  J.,  and  Wetmore,  J.,  dissenting),  that  the  fact  of  the 
plaintiff  not  taking  any  means  to  protect  the  hay,  was  not  evidence  of  contri- 
butory negligence  on  his  part,  and  need  not  have  been  left  to  the  jvy. 

Contractors  with  a  railway  Company  for  the  construction  of  a  railway,  are 
liable  for  injuries  caused  by  negligence  of  their  servants  in  ranning  their  trun. 

An  action  may  be  maintained  in  this  Province  for  a  wrong  committed  abroad, 
if,  at  the  time  the  action  is  brought  here,  the  wrong  complained  of  was  action- 
able according  to  the  laws  of  the  Country  where  committed. 

This  was  an  action  brought  t6  recover  damages  for  the 
burning  of  the  plaintitf's  barn,  through  the  alleged  negligence 
of  the  defendants  in  using  a  defective  locomotive,  while 
engaged  as  sub-contractors  in  the  construction  of  a  railway  in 
the  Province  of  Quebec. 

The  evidence  given  on  the  trial,  which  took  place  before 
His  Honor  Mr.  Justice  Fraser  at  the  Restigouche  circuit,  in 
August,  1888,  is  sufficiently  referred  to  in  the  judgments.  A 
verdict  was  found  for  the  plaintiff,  with  leave  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit. 

June  28,  1888.  L.  A.  Currey  moved  for  a  nonsuit,  pursuant 
to  leave  reserved,  or,  failing  that,  for  a  new  trial,  and 

McAlister,  contra. 

Owr.  adv.  vuJJL 

The  following  judgments  were  now  delivered: 

Tuck,  J.  I  think  that  this  action  can  be  maintained,  and 
that  there  is  no  ground  for  a  nonsuit 
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It  is  not  necessary  for  the  plaintiff  to  show  that  there  was       ^SSO. 
due  care  or  an  absence  of  negligence  on  his  part.    It  is  suffici-    Campbell 
ent  for  him  to  prove  negligence  by  the  defendants ;  and  unless  mcGreoob. 

it  appear  from  the  plaintiff's  evidence  that  but  for  negligence       

or  want  of  ordinary  care  and  caution  on  his  part,  of  such  a       .111 ' 
character,  the  misfortune  would  not  have  happened,  he  is 
entitled  to  recover.     Some  cases  in  the  neighboring  States 
seem  to  hold  a  contrary  view,  but  this  is  the  law  as  settled  by 
the  Courts  of  this  country  and  in  England. 

Another  ground  urged  for  a  nonsuit  is,  that  the  wrong 
parties  are  sued ;  that  the  action  should  have  been  brought 
either  against  Doherty,  the  driver  of  the  locomotive,  or  the 
Railway  Company  which  was  constructing  the  road.  The 
defendants  were  contractors  for  building  that  portion  of  the 
Baie  de  Chaleur  Railway  which  ran  by  the  plaintiff's  farm» 
and  were  operating  the  locomotive  from  which  were  emitted 
the  sparks  which  set  fire  to  and  caused  the  burning  of  the 
plaintiff's  barn.  Doherty  was  the  engine  driver  of  the  locomo- 
tive at  the  time  of  the  accident.  It  may  be  that  the  Company 
are  liable  if  they  were  guilty  of  negligence;  but  their  being 
liable  does  not  excuse  the  defendants.  They  are  liable,  if 
through  the  negligence  of  themselves  or  their  servant,  the 
plaintiff's  barn  was  burnt. 

Hole  v.  The  Sittivgbo'ume  By.  Co.  (1) ,  Green  v.  Ths  Mayor 
of  8t  John  (2) ,  and  Craig  v.  Chialiolm  (3),  cited  by  the 
defendant's  counsel,  are  all  virtually  authorities  for  this  pro- 
position. In  September  1887,  when  the  barn  was  burnt,  the 
locomotive  was  under  the  defendants*  control,  and  was  being 
used  for  the  purpose  of  conveying  ballast  from  one  part  of 
their  work  to  another  part.  Doherty  was  their  servant,  em- 
ployed by  them.  Surely  then  they  are  liable  for  the  negligent 
use  of  the  locomotive,  while  thus  engaged. 

The  negligence  complained  of  in  this  case  is,  that  there  was- 
not  a  properly  constructed  netting  over  the  smoke  stack  of  the 
locomotive,  and  the  jury  upon  question  left  to  them  have  sa 
found.  Milton  Doherty's  (the  driver)  evidence  is,  that  on  this 
day  wood  was  being  burnt  on  the  engine;  that  the  netting 
used  was  for  a  coal  burning  engine ;   that  a  finer  netting  ia 

(1)  6  H.  ft  N.  488.  (2)  1  Han.  6SL  (8)  1  P.  &  a  21& 
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^^9'       required  for  wood,  and  that  the  netting  over  the  smokestack 
Campbell   bad  a  hole  in  it,  four  inches  long  and  one  and  a  half  inches 
McGregor,  ^i^^*     He  had  repaired  this  netting  before  the  fire,  by  putting 
.j,^— ^      a  patch  on  it ;  but  immediately  after  the  fire  he  looked  at  it  and 
— -       the  patch  had  moved  off.    Doherty  says  also  that  wood  and 
coal  are  not  frequently  burnt  on  the  same  engine;  that  the 
train  hands  on  the  Baie  de  Chaleur  road  burnt  wood  and  coal 
on  the  same  engine,  but  he  never  knew  this  to  be  done  on  the 
Intercolonial  Bailway  while  he  was  working  there.    The  jury- 
in  answer  to  questions,  found  that  the  fire  was  occasioned  by 
sparks  from  the  locomotive;  that  the  spark  arrester  on  the 
smokestack  was  proper  for  a  coal  burning  locomotive,  but  not 
sufficient  for  a  wood  burning  one ;  that  wood  was  being  burnt 
the  day  of  the  fire,  and  the  spark  arrester  was  not  in  good 
condition.     No  objection  is  made  to  these  answers,  or  that 
they  are  unwarranted  by  the  evidence,  but  the  defendants 
contend  that  the  learned  Judge  should  have  left  the  question 
of  contributory  negligence  to  the  jury.     The  jury  were  told 
that  there  was  no  evidence  of  contributory  negligence ;  and  I 
think  this  direction  was  right.    The  north-west  comer  of  the 
plaintifi^'s  barn  which  was  burnt,  was  forty  eight  feet  six  inches 
from  the  centre  of  the  railway  track.     Hay  was  stored  in  the 
barn,  which  sat  on  blocks.     The  hay  came  below  the  sill  of 
the  barn  from  six  to  eight  inches  on  the  north  side,  and  all 
along  that  side,  say  about  nineteen  feet,  the  hay  was  exposed, 
as  to  that  part  of  it  which  came  below  the  sill.    The  wind 
blew  almost  a  gale,  and  the  hay  was  very  dry,  having  been  in 
the  barn  almost  two  years.     The  railway  lies  entirely  in  the 
Province  of   Quebec,  and  its  construction  was  commenced 
sometime  in   the  summer  of  1887.    In  the  opinion  of  the 
plaintiff,  a  cinder  from  the  engine,  blown  by  a  strong  wind,  set 
fire  to  the  hay  which  projected  from  the  bottom  of  the  bam. 
There  is  also  evidence  that  this  barn  was  built  long  before  the 
construction  of  the  railway  at  this  place. 

Mr.  Currey  contends  that  there  was  negligence  or  want  of 
ordinary  care  or  caution  on  the  part  of  the  plaintiff  in  leaving 
his  hay  exposed;  that  knowing  this  locomotive  was  passing 
backwards  and  forwards,  he  ought  to  have  taken  some  means 
to  protect  his  hay  from  exposure  to  the  sparks. 
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In  my  opinion  no  such  duty  was  cast  upon  him  by  the_     1889.  ^ 
building  of  the  Company's  road.    His  bam  was  at  a  reasonably    Campbell 
safe  distance  from  the  railway  track ;  it  had  been  built  before  M(  Gkroor. 
the  railway  works  were  started,  and  the  plaintiff  had  been      ^iidTj 
guilty  of  no  negligence  since  the  locomotive  began  to  pass  up       — - 
and  down  the  road.     No  hay  or  other  dry  and  combustible 
material  had  been  negligently  left  by  the  plaintiff  between  his 
barn  and  the  railway  track,  whereby  fire  could  be  started  or 
made  to  spread.    He  simply  allowed  his  barn  and  hay  to  remain 
in  the  same  position  in  which  they  were  before  the  railway  was 
built.    I  think  he  had  a  perfect  right  to  do  this,  and  that 
building  a  railway  through  his  farm  did  not  put  upon  him  any 
legal  obligation  to  alter  the  construction  of  his  barn  or  the 
manner  of  storing  his  hay.    For  all  ordinary  purposes  his  barn 
was  safe  from  fire,  and  his  hay  was  securely  stored.     I  am  not 
prepared  to  subscribe  to  the  doctrine,  that  everybody  and  every- 
thing must  give  way  to   the  railroads.     The  rights  of  the 
individual  are  first  to  be  considered;  and  because  a  railway 
•company  i^ceives  important  and  valuable  privileges  and  fran- 
chises from  the  people,  it  does  not  follow  that  personal  rights 
are  to  be  abridged. 

If  the  defendants  argument  is  sound,  there  is  nothing  left 
for  the  plaintiff  but  to  get  his  barn  so  far  away  from  the 
railway  track,  that  burning  cinders  emitted  from  a  locomotive 
supplied  with  an  insufiicient  netting  for  its  smokestack,  and 
-driven  by  a  gale  of  wind,  shall  not  reach  it.  I  am  satisfied 
that  there  is  no  law  for  such  argument. 

Vaughan  v.  Taff  Vale  Ry.  Oo.  (1),  is  a  case,  where  a  wood 
^adjoining  the  defendants'  railway  was  burnt  by  sparks  from  the 
locomotives.  There  the  Court  held  it  was  no  defence  that  the 
plaintiff  had  allowed  his  wood  to  become  peculiarly  liable  to 
take  fire  by  neglecting  to  clear  away  the  dry  grass  and  dead 
sticks.  Martin  B.  says :  "  It  would  require  a  strong  authority 
to  convince  me  that  because  a  railway  runs  along  my  land  I 
Am  bound  to  keep  it  in  a  particular  state;"  and  Bramwell 
B.  says :  *'  The  plaintiff  used  his  land  in  a  natural  and  proper 
way  for  the  purposes  for  which  it  was  fit.  The  defendants 
•come  to  it,  he  being  passive,  and  do  it  a  niischieL"    I  am  not 

(1)  S  H.  &  N.  742. 
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1889.       aware  that  the  authority  of  the  Exchequer  Court  on  this  point 
Campbell    has  ever  been  shaken. 

McGrecior.  ^^^8  ^^  ^  leading  case  upon  the  question,  and  may  be  said  to 
settle  the  law.  Afterwards  on  appeal  (1),  the  judgment  was 
reversed  in  the  Exchequer  Chamber,  but  on  another  point. 

The  appellate  Court  held  (reversing  the  Court  of  Exchequer 
on  the  first  point)  "  that  a  railway  company  authorized  by  the 
legislature  to  use  locomotive  engines  is  not  responsible  for 
damage  from  fire,  occasioned  by  sparks  emitted  therefrom, 
provided  it  has  takeii  every  precaution  in  its  power,  and 
adopted  every  means  which  science  can  suggest,  to  prevent 
injury  from  tire,  and  is  not  guilty  of  negligence  in  the  manage- 
ment of  the  engine."  On  the  second  point,  however,  the  decision 
of  the  Court  of  Exchequer  is  undisturbed.  I  think  the  law 
there  laid  down  by  both  Courts  is  peculiarly  applicable  to  this 
case,  both  as  to  the  defendants'  negligence,  and  the  question 
raised  as  to  the  plaintiff's  contributory  negligence. 

Robinson  v.  The  New  Bmnsioich  Ry.  (2)  is  unlike  this  case. 
All  the  Court  decided  there  was,  that  in  a  country  like  this, 
the  Company  was  under  no  obligation  to  use  coal  for  fuel. 
The  Canada  Soidhei^n  Ry.  Co.  v.  Phelps  (3),  and  The  Canada 
Atlantic  Ry,  Co,  v.  Moxley  (4),  are  authorities  directly  bearing 
on  this  case  as  to  the  defective  condition  of  the  locomotive. 

There  is  just  one  other  ground  which  was  argued  for  a  new 
trial — the  improper  admission  of  the  evidence  of  Milton 
Doherty,  Donald  Brown  and  Joseph  Doherty,  of  the  burning 
of  buildings  on  that  day  and  other  days.  The  principal  part 
of  this  evidence  was  elicited  by  Mr.  Murray,  defendants'  counsel, 
in  his  cross-examination  of  Donald  Brown.  Nearly  all  the 
damaging  evidence  on  this  subject  was  given  by  Brown  on 
this  cross-examination.  I  incline  to  think  that  evidence,  in 
this  respect  given  in  answer  to  questions  put  by  the  plaintiff's 
counsel,  was  admissible.  He  had  a  right  to  shew  that  sparks 
which  were  from  time  to  time  emitted  from  this  locomotive, 
fell  upon  the  track,  and  that  in  some  instances  the  sparks  set 
fire  to  the  fences  or  buildings.  This  evidence  was  rightly  given 
to  shew  what  kind  of  locomotive  it  was.     I  think  the  principle- 

(1)  r>  H.  &  N.  079.  (8)  14  Can.  S.  C.  R.  1S2. 

(2)  11  Can.  8.  C.  R.  088.  (4)  15  Can.  8.  C.  R.  145. 
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which  governed  the  Court  when  it  said    that  the  evidence        1889. 
should  have  been  admitted  in  Brown  v.  TJie  Eastern  ct  Mid-    Campbell 
lands  Ry.  Co,  (1),  may  be  applied  here.     In  that  case,  which  mcGrecjor. 
was  an  action  for  negligence,  the  defendants  had  placed  a  heap 
of  earth  and  refuse  on  their  land,  adjoining  the  highway.     The 
plaintiff  was  driving   at  night  in  a  cart   along  the  highway 
when  the  horse  shied  at  the  heap,  the  cart  was  upset  and  the 
plaintiff  injured.     At  the  trial  the  Judge  excluded  evidence  to 
shew  that  after  the  placing  of  the  heap  on  the  ground  several 
horses  passing  the  place  shied  at  the  heap.     The  Queens  Bench 
Division  held  that  this  evidence  was  improperly  rejected,  and 
their  decision  was  affirmed  on  appeal. 

In  my  opinion  there  is  no  ground  for  disturbing  the  verdict. 

Fraser,  J.     I  agree  with  my  brother  Tuck. 

King.  J.  This  is  an  action  to  recover  damages  for  hay  and 
other  contents  of  a  barn  destroyed  by  fire,  through  the  alleged 
negligence  of  defendants  in  using  a  defective  locomotive  engine 
while  engaged  as  sub-contractore  in  the  construction  of  the 
Baie  de  Chaleur  Kailway,  in  the  Province  of  Quebec.  The 
plaintiff  obtained  a  verdict  for  $328.25,  and  defendants  have 
moved  for  a  nonsuit,  pursuant  to  leave,  or  for  a  new  trial. 
The  Act  incorporating  the  Baie  de  Chaleur  Railway  Co.  is  45 
Vic,  cap.  53,  of  the  Acts  of  Quebec,  and  it  provides,  amongst 
other  things,  that  the  Company  shall  be  vested  with  all  the 
rights  and  privileges  required  to  build  and  work  a  railway 
starting  from  a  point  on  the  Intercolonial  Railway,  in  the 
vicinity  of  the  Restigouche  river,  and  extending  to  New  Carl- 
isle or  Pesbebiac  Bay,  with  the  right  of  continuing  the  line  to 
Gaspe  Basin.  The  plaintiff  owned  land  in  the  Province  of 
Quebec  on  the  line  of  the  railway,  and  a  portion  of  it  was 
taken  for  the  railway.  Upon  the  land  there  was  a  barn,  the 
northeastern  corner  of  which  was  about  two  feet  within  the 
line  of  the  land  so  taken,  and  about  forty-seven  feet  from  the 
centre  of  the  railway  track  as  laid  down.  The  north  side  of 
the  barn  faced  the  railway  track,  but  was  not  entirely  parallel 
with  it.     The  barn  was  used  for  storing  hay,  etc.,  and  at  the 

(1)  22  Q.  B.  D.  391. 
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time  of  the  fire  was  almost  filled  with  hay,  oats,  etc     It  was 

Campbell   built  on  blocks,  and  the  sills  were  about  eight  inches  above 

McGregor.  *^®  poles  that  lay  on  the  ground  and  on  which  the  hay  rested. 

,-—       The  space  between  the  sills  and  the  ground  was  open,  so  that 

-^       at  a  short  distance  from  the  barn  the  hay  could  be  seen. 

The  defendants  had  contracted  for  the  building  of  ten  miles 
of  railway  with  one  Armstrong  who  was  contractor  with  the 
Company  for  the  construction  of  the  entire  line.  The  defend- 
ants  were  to  do  the  grading,  ballasting,  etc.  Under  the  con- 
tract they  were  to  be  provided  with  an  engine  free,  for  use  in 
the  execution  of  their  contract.  The  engine  was  the  property 
of  the  Railway  Co.,  and  was  doubtless  furnished  by  them  to 
Armstrong  under  similar  terms  to  those  named  in  the  sab- 
contract,  and  was  by  Armstrong  furnished  to  defendants  under 
the  contract  between  them.  The  defendants  employed  and 
paid  the  men  who  had  charge  of  the  engine,  and  it  was  ran 
under  their  orders.  The  engine  was  a  coal-burning  one,  bat 
at  the  time  of  the  fire  complained  of  was  using  wood  as  a  f  oeL 
In  a  coal-burning  engine  the  meshes  in  the  spark-arrester  —  a 
wire  netting  over  the  top  of  the  smokestack  —  are  larger,  or 
more  open,  than  in  the  wood-burning  engine.  The  conse- 
quence, thei'efore,  of  using  wood  in  a  coal-burning  engine 
would  be  that  the  sparks  would  be  emitted  more  readily  than 
if  the  fuel  and  engine  were  adapted  for  each  other.  It  also 
appeared  on  examination  of  the  netting  after  the  accident 
that  there  was  a  hole  in  it  four  by  one  and  a  half  inches, 
caused  by  the  displacement  of  a  patch  which  the  driver  bad 
shortly  before  put  there. 

The  weather  had  been  very  dry  for  some  time  prior  to  20th 
September,  and  on  that  day  the  wind  was  very  high.  The 
plaintiff's  attention  had  been  directed  to  the  fact  that  tb& 
engine  was  emitting  sparks  freely,  and  he  swore  that  at  the 
time  of  the  fire  he  was  watching  the  barn.  In  answer  to  a 
question,  on  cross-examination  — "  What  were  you  doing  by 
the  barn  on  that  day  ? " —  he  answered :  "  Watching  the  fire 
when  I  saw  the  engine  coming,  for  fear  it  would  set  fire  to  the 
barn.  I  watched  it  every  time  the  engine  passed.  I  was 
apprehensive  of  a  fire  on  account  of  when  the  locomotive  went 
up  after  dark  the  sparks  seemed  to  fall  all  around  the  bam. 
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I  stood  and  watched  the  locomotive  pass,  and  went  to  the       ^^^^ 
house  then  and  got  some  water  to  put  in  barrels  to  wet  it  that    Campbell 
day,  as  it  was  blowing  so  hard  and  dry.     I  did  not  get  the  mcGreoob. 
water,  but  only  got  the  length  of  the  house  when  I  saw  the      ^^j — ; 
smoke."    <J.     "  You  made  no  attempt  to  cover  up  this  hay        — '—' 
that  was  under  this  part  of  the  barn  ? "     A.    ''  That  had  been 
there  for  two  years  in  the  same  position.     I  never  put  any- 
thing under  it." 

At  the  time  of  the  fire  the  engine  was  hauling  a  loaded 
ballast  train  of  six  cars,  and  on  an  up  grade  past  the  bam. 
This  required  more  steam,  and  more  fire  would  be  thrown  out. 
The  reasonable  inference  from  the  proved  facts  is  that  the 
sparks  from  the  engine  set  fire  to  the  bam ;  and  that  this  was 
occasioned  through  the  negligence  of  defendants  in  running 
the  engine  with  defective  provision  for  preventing  the  undue 
-emission  of  sparks.  Indeed,  Mr.  Currey,  in  the  end,  admitted 
this.  He  makes,  however,  three  further  contentions  for  a  non- 
suit :  First,  that  the  plaintiff*  must  shew  an  absence  of  con- 
tributory negligence  on  his  part.  In  WakeUn  v.  London  A 
Western  Ry.  Co.  (1),  the  duty  of  plaintifi*  and  defendant 
respectively  as  to  burden  of  proof,  is  thus  put  by  Lord  Wat- 
son :  "  The  plaintiff  must  allege  and  prove  not  merely  that  the 
•defendant  was  negligent,  but  that  his  negligence  caused  or 
materially  contributed  to  the  injury.  While  the  onus  of 
proving  a£Srmatively  that  there  was  contributory  negligence 
on  the  part  of  the  plaintiff  rests,  in  the  first  instance,  upon  the 
defendant,  in  the  absence  of  evidence  tending  to  that  conclusion^ 
the  plaintiff*  is  not  bound  to  prove  the  negative  in  order  to 
•entitle  him  to  a  verdict ;  but  in  the  course  of  the  trial,  the 
onus  may  be  shifted  to  the  plaintiff  so  as  to  justify  a  finding 
in  the  defendant's  favor,  to  which  he  would  not  otherwise 
liave  been  entitled ;  as,  for  instance,  where  the  evidence  for 
'the  plaintiff^  discloses  facts  and  circumstances  leading  to  the 
proof  of  contributory  negligence."  Here  the  evidence  on  behalf 
of  plaintiff  shewed  the  circumstances  which,  according  to  Mr. 
-Chun^ey,  required  the  plaintiff  to  shew  that  there  was  no  con- 
tributory negligence.  The  effect  of  the  evidence  on  the  point 
will  be  considered  in  connection  with  the  grounds  of  motion 

(1)  12  App.  Cas.  41. 
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^88^-  for  new  trial.  It  is  sufficient  here  to  say  that  there  is  no  con- 
Campbell  elusive  proof  of  contributory  negligence,  such  as  would  alone 
McGregok.  qualify  a  nonsuit  on  this  ground. 

- —  Next  it  is  said  that  the  action  lies  only  against  the  engine 

— -  driver  or  the  Railway  Co. ;  but  in  Murray  v.  Currie  (1), 
Willes,  J.,  says :  "You  must  look  to  the  wrong-doer  himself 
or  to  the  first  person  in  the  ascending  line  who  is  the  em- 
ployer and  has  control  over  the  work.  You  cannot  go  further 
back,  and  make  the  employer  of  that  person  liable."  See  alsa 
Beedie  v.  London  <t  Northivestern  Ry,  Go.  (2). 

Here  the  driver  was  the  servant  of  defendants,  as  were  all 
others  connected  with  the  running  of  the  train ;  and  according 
to  the  evidence  of  the  driver,  it  was  part  of  his  duty  to  make 
minor  repairs  incidental  to  running  the  engine. 

Next  it  is  said  that  the  Court  has  no  jurisdiction  over  a 
tort  committed  in  Quebec.  While,  as  to  local  actions,  i.  6., 
such  as  would  be  local  if  they  arose  here,  there  is  no  jurisdic- 
tion where  the  cause  of  action  arises  abroad,  there  is,  as  to 
transitory  actions,  a  general  right  of  action  in  cases  of  tort,  as 
well  as  of  contract,  where  the  cause  of  auction  arises  abroad. 
The  service  of  process  is  to  be  within  our  territorial  jurisdic- 
tion, and  the  mode  of  procedure  is  to  be  governed  by  the  lex 
fori,  while  (subject  to  what  is  to  be  presently  said)  the  cause 
of  action  is  to  be  judged  by  reference  to  the  lex  loci,  "  As  a 
general  rule,"  says  Willes,  J.,  in  Phillips  v.  Eyre  (3),  **  in  order 
to  found  a  suit  in  England  for  a  wrong  alleged  to  have  beett 
committed  abroad  two  conditions  must  be  fulfilled:  First,  the 
wrong  must  be  of  such  a  character  that  it  would  have  been 
actionable  if  committed  in  England  (citing  The  Halley  (4). 
Secondly,  the  act  must  not  have  been  justifiable  by  the  law 
of  the  place  where  it  was  done;"  i.  e.,  it  must  have  been  an 
actionable  tort  according  to  the  laws  of  the  country  where 
committed,  and  have  remained  undischarged  and  actionable 
there  up  to  the  time  of  action  brought  here.  See  generally  on 
the  subject.  Story's  Conf.  Laws  542-3;  Phillips  \\  Eyre  (S) ; 
The  Halley  (4);  and  notes  to  Mostyn  v.  Fahrigas  (5).  If  Mr. 
Currey's  objection  had  been  to  the  sufficiency  of  the  proof  that 

(1)  L.  R.  6  C.  p.  24.  (4)  L.  R  2  P.  C.  19S. 

(2)  4  Kxch  244.  (5)  1  Simth  L.  a  062. 
(8)  L.  a  0  Q.  B.  L 
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wbat  is  complained  of  was  a  tort  by  the  laws  of  Quebec,  I  am  _     ^889. 
not  sure  but  he  might  have  succeeded ;  but  the  objection  was    Campbell 
the  genera]  one  noted,  and  was  based,  as  I  understood  it,  upon  mcGregoe. 
the  notion  that  while  the  act  was  a  tort  in  Quebec,  it  was  not        : — 
cognizable  by  our  Courts.  — -  ' 

Then,  as  to  the  grounds  of  motion  for  a  new  trial ;  several 
of  these  consist  of  objections  to  the  learned  Judge  s  charge 
respecting  the  question  of  defendants'  negligence,  and  these 
are  not  necessaiy  to  be  considered,  as  Mr.  GuQTey  does  not 
now  contest  the  proof  of  defendants'  negligence.  The  remain- 
ing ground  of  objection,  variously  stated  as  misdirection  and 
non-direction,  relates  to  whether  or  not  there  was  evidence  of 
contributory  negligence.  The  alleged  contributory  negligence 
of  plaintiff  was  in  not  closing  the  space  between  the  sill  of  the 
barn  and  the  ground.  The  defendants  contend  that  the  igni- 
tion of  the  hay  by  sparks  being  carried  by  a  high  wind  into 
the  open  space  was  something  that  could  reasonably  have  been 
foreseen,  and  ought  to  have  been  guarded  against. 

In  Robinson  v.  New  Brunawick  Ry,  Co.  (1),  the  same  ques- 
tion arose  under  circumstances  which  were  not  so  strong  for 
the  defendants  in  that  action  as  are  the  circumstances  in  this 
case  for  the  present  defendants ;  for  in  that  case  the  barn  was 
about  200  feet  from  the  track ;  but  the  like  question  of  law  as 
to  the  obligation  of  the  landowner  arose.  Sir  Wm.  Ritchie 
and  Mr.  Justice  Strong  differed  on  the  point,  and  the  other 
Judges  expressed  no  opinion  touching  it.  One  can  see  that  it 
might  well  be  common  prudence  for  a  landowner  adjoining  a 
railway  to  take  reasonable  care  to  protect  his  property  from 
•damage  by  sparks  emitted  from  a  proper  locomotive  run  in  a 
way ;  that  is  to  say,  from  the  kind  of  a  locomotive  authorized 
by  the  legislature,  and  run  in  a  way  authorized  by  the  legis- 
lature. From  such  a  locomotive,  run  in  such  a  way,  he  might 
reasonably  expect  that  sparks  might  occasionally  be  emitted 
to  some  extent,  and  a  prudent  man  would  not  needlessly 
expose  his  property  to  such  risks  of  fire.  This  is  what  might 
be  called  unavoidable  perils  to  which  it  is  subject  under  legis- 
lative authority.  But  where  the  fire  is  occasioned  by  unavoid- 
4tble  perils,  i.  e,,  by  the  use  of  the  railway  in  a  way  authorized 

/  (1)  11  Can.  S.  C.  B.  688. 
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1^9'       by  statute,  there  is  no  liability  of  the  company  at  all,  and  the 

Campbell   plaintiff's  want  of  care  in  the  protection  of  his  property  is  im- 
McGregor,  Diatei'ial,  so  far  as  regards  the  action.     Here,  however,  the  fire 
- —        was   occasioned   by  what  might  and  ought    to  have  been 
— -       avoided  by  defendants  (even  supposing  them  to  have  succeeded 
to  the  Railway  Company's  legislative  immunities).     Their  act 
was  the  efficient  cause  of  the  damage ;  and,  after  their  negli- 
gent act  became  apparent,  I  do  not  think  that  plaintiff  reason- 
ably omitted  anything  which  ordinary  care  required.     Because- 
the  defendants  were  negligent  yesterday,  it  is  no  reason  why 
plaintiff  should  assume  that  they  will  repeat  the  negligence 
today ;  and  after  it  became  apparent  on  the  day  of  the  fire 
that  the  engine  was  emitting  sparks  in  large  quantities,  there 
was  no  reasonable  opportunity  for  plaintiff  to  get  boards  and 
close  the  open  space  in  his  barn. 

I  do  not  think  that  it  is  negligence  in  plaintiff  not  to  have 
guarded  against  a  possible  repetition  of  defendants'  previous 
acts  of  carelessness.  On  the  contrary,  it  was  reasonable  to 
assume  that  they  would  not  be  repeated.  I  therefore  think 
that  the  learned  Judge  properly  withheld  any  question  of  con- 
tributory negligence  from  the  jury,  and  that  the  rule  is  to  be 
refused. 

Palmer,  J.  This  was  an  action  for  burning  the  plaintiff's 
barn  by  negligence  in  running  a  defective  locomotive  engine 
in  building  a  railway. 

There  is  no  doubt  of  the  gross  negligence  of  the  defendants'' 
servants  in  running  the  engine  with  a  most  imperfect  smoke- 
stack, of  such  a  dangerous  character  that  plaintiff's  barn  wa& 
burned  thereby;  but  it  was  contended  that  there  was  evidence 
of  contributory  negligence  in  the  plaintiff  by  his  leaving  the 
bam  in  the  condition  it  was  near  the  railway,  which  the 
learned  Judge  should  have  left  to  the  jury. 

The  plaintiff's  barn  had  been  standing  where  it  was,  before 
the  defendants  commenced  to  build  the  railroad,  and  its  con- 
dition was  known  to  the  defendants'  servants;  and  if  it  be 
admitted  that  it  was  dangerous  to  have  left  it  there  with 
engines  running  even  properly  constructed,  and  that  state  of 
facts  would  afford  evidence  for  a  jury  of  the  plaintiff  being^ 


Digitized  by  VjOOQ IC 


XXIX.]  NEW  BRUNSWICK  REPORTS.  655- 

guilty  of  Degligence  in  keeping  it  in  that  state,  still  when 1889. 

it  is  established  that  the  defendants  were  guilty  of  negligence  Campbell 
in  running  an  improper  engine  and  that  this  was  the  proximate  McGregor. 
cause  of  the  injury,  they  in  order  to  get  rid  of  the  liability  - — 
must  shew  two  things.  First:  That  the  plaintiff  had  — ^ 
been  negligent  and  might  have  avoided  the  consequences 
of  the  defendants'  negligence.  Secondly:  That  the  plain- 
tiff's negligence  was  of  such  a  character  that  the  de- 
fendants could  not  have  avoided  the  accident  by  reasonable 
care ;  in  other  words,  that  the  plaintiff  had  done  a  negligent 
act  that  was  the  proximate  cause  of  the  injury.  I  think  there  is 
no  evidence  of  this  last  proposition  to  be  submitted  to  a  jury. 
It  is  not  contributory  negligence  merely  because  the  plaintiff 
has  not  anticipated  the  defendants'  negligence  and  removed  the 
barn  or  put  it  in  the  state  better  to  resist  sparks,  for  the 
plaintiff  had  the  right  to  presume  that  the  defendants  were 
going  to  act  with  ordinary  care  without  he  had  some  notice 
to  the  contrary,  when  it  would  have  been  his  duty  to  have 
taken  ordinary  care  to  avoid  any  injury  that  might  reasonably 
result  from  it.  The  same  rule  applies  to  plaintiff  when  his 
negligence  is  the  immediate  cause  of  the  injury ;  for  he  cannot 
presume  that  the  defendant  is  going  to  be  guilty  df  negligence 
and  provide  against  it,  but  when  he  is  aware  of  it,  as  here,  he 
was  bound  to  avoid  it,  which  is  this  case.  For,  if  it  was  negligent 
for  the  plaintiff  to  have  his  barn  in  the  condition  it  was,  the 
defendant  had  full  notice  of  it  and  he  ought  to  have  avoided  it. 

Therefore  there  was,  in  my  opinion,  no  sufficient  evidence  of 
contributory  negligence  to  be  left  to  the  jury ;  and  if  there 
is  no  evidence  of  contributory  negligence  it  cannot  be  left  to 
the  jury  any  more  than  the  defendants'  negligence  when  there 
is  no  evidence  of  it.  See  judgment  of  Lord  Penzance  on  the 
DVfblvn,  Wicldmoand  Wexford  Railway  Co.  v,  SlaMery  (1). 

I  therefore  think  that  the  rule  for  a  new  trial  should  be 
refused. 

Sir  John  C.  Allen,  C.  J.  One  of  the  questioiis  in  this 
case  is,  whether,  admitting  that  there  was  negligence  in  the 
manner  of  running  the  locomotive,  the  present  defendants  are 

(1)  8  App.  Cas.  1166. 
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18S9.  liable,  or  whether  the  action  should  not  have  been  brought 
Campbkll  against  "  The  Bale  de  Chaleur  Railway  Company " —  a  com- 
M('GRE<iOR.  P*^"y  incorporated  by  an  Act  of  the  Province  of  Quebec  45 
Vic,  cap.  53,  for  the  construction  of  a  railway  from  some  point 
on  the  Intercolonial  Railway  in  the  vicinity  of  the  Restigouche 
River,  and  extending  to  New  Carlisle  or  Paspebiac  Bay. 

It  appears  that  one  Charles  Armstrong  was  the  contractor 
with  the  Company  for  the  construction  and  equipment  of  one 
hundred  miles  of  this  railway,  and  that  he  had  sub-let  a  sec- 
tion of  ten  miles  of  it  to  the  defendants,  who  were  to  do  the 
grading,  ballasting,  building  the  culverts  and  track  laying ; 
and  they  were  supplied  with  an  engine  to  assist  them  in  doing 
the  work.  It  was  in  the  progress  of  this  work  that  the  fire 
took  place  by  which  the  plain tiflF's  propertj'^  was  destroyed. 
The  engine  driver  was  employed  and  paid  by  the  defendants. 

I  think  there  can  be  no  question  that  the  action  was  pro- 
perly brought  against  the  defendants,  if  there  was  negligence. 

The  case  of  Reedie  v.  London  <t  North  Western  Ry,  Co,  (I) 
is  decisive  on  this  point.  There,  a  company  authorized  by 
Act  of  Parliament  to  construct  a  railway,  contracted  with  per- 
sons to  make  a  portion  of  the  line,  reserving  the  power  of 
dismissing  any  of  the  contractors'  workmen  for  incompetence. 
The  workmen,  in  constructing  a  bridge  over  a  highway,  negli- 
gently caused  the  death  of  a  person  passing  along  the  high- 
way ;  and  it  was  held  that  the  company  was  not  liable  in  an 
action  brought  by  the  administratrix  of  the  deceased,  under 
Lord  Campbell's  Act.  Rolfe,  B.,  in  delivering  the  judgment 
of  the  Court,  said :  "  The  liability  of  any  one,  other  than  the 
party  actually  guilty  of  any  wrongful  act,  proceeds  on  the 
maxim,  *  Qui  facit  per  cdium  fdcit  per  ae.'  The  party  em- 
ploying has  the  selection  of  the  party  employed,  and  it  is 
reasonable  that  he  who  has  made  choice  of  an  unskilful  or 
careless  person  to  execute  his  orders,  should  be  responsible  for 
any  injury  resulting  from  the  want  of  skill  or  want  of  care 
of  the  person  employed ;  but  neither  the  principle  of  the  rule, 
nor  the  rule  itself,  can  apply  to  a  case  where  the  party  sought 
to  be  charged  does  not  stand  in  the  character  of  employer  to 

(1)  4  Exch.  244. 
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the  party  by  whose  negligent  act  the  injury  has  been  occa-        ^^^' 

sioned."  Campbell 

The  case  of  AUen  v.  Hayward  (I)  was  decided  on  the  same  mcGrbgok. 

principle.     It  was  held  there  that  the  defendants,  commis-  ,„ — -  , 

...  .  ,  .         .  -  .  Allen,  C.  J. 

Bioners  for  improving  the  navigation   of  a   river,  were  not       

liable  for  the  negligent  construction  of  works  by  a  contractor 
under  them,  he  not  being  regarded  as  a  servant  for  whose  acts 
they  were  liable,  but  as  a  person  carrying  on  an  independent 
business. 

In  Craig  v.  Chisholm  (2),  the  question  was  whether  Chis- 
holm  was  liable  for  the  negligent  conduct  of  a  servant  whom 
he  had  employed  for  one  McDonald,  the  contractor  for  the 
-construction  of  a  section  of  the  Intercolonial  Railway,  Chis- 
holm having  been  employed  by  McDonald  to  superintend  the 
performance  of  the  work,  with  power  to  employ  servants  for 
McDonald,  and  to  discharge  them  as  he  thought  proper,  the 
servants  so  employed  being  paid  by  McDonald.  It  was  held 
that  Chisholm  was  not  liable;  that  the  action  should  have 
been  brought  either  against  McDonald  or  against  the  person 
who  actually  did  the  injury;  and  that  the  relation  of  master 
and  servant  did  not  exist  between  Chisholm  and  the  person 
who  did  the  injury. 

That  rule  was  acted  on  in  Murray  v.  Currie  (3),  where 
Willes,  J.,  said :  "  I  apprehend  it  to  be  a  clear  rule,  in  ascer- 
taining who  is  liable  for  the  act  of  a  wrong-doer,  that  you 
must  look  to  the  wrong-doer  himself,  or  to  the  first  person  in 
the  ascending  line  who  is  the  employer  and  has  control  over 
the  work.  You  cannot  go  further  back,  and  make  the  em- 
ployer of  that  person  liable." 

The  case  of  Hole  v.  Sittingboume  Ry.  Co.  (4)  was  relied  on 
by  the  defendants  to  shew  that  the  action  should  have  been 
brought  against  the  railway  company.  There  the  defendants 
were  incorporated  for  the  purpose  of  constructing  a  railway 
crossing  a  navigable  river  by  an  opening  bridge.  The  Act 
provided  that  it  should  not  be  lawful  to  detain  any  vessel 
navigating  the  river  any  longer  time  than  was  sufficient  to 
-enable  any  trains,  passengers,  etc.,  ready  to  go  over  the  bridge, 

(1)  7  Q.  a  OeO.  (8)  L.  R.  6  C.  p.  24. 

<2)1F.&&21&  (4)6H.  &N.  488. 
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1889.       to  cross  the  same,  under  a  penalty;  which  should  not  prevent 

Campbell   any  remedy  for  damages  which  any  person  might  sustain  by 

McGbjsgok.  *^^y  detention.     The  defendants  employed  a  contractor  to  con- 

struct  the  bridge  according  to  the  provisions  of  the  Act,  but 

-^'  '  before  it  was  completed,  the  bridge,  from  defective  construc- 
tion, could  not  be  opened,  and  the  plaintiff's  vessel  was  pre- 
vented from  navigating  the  river.  It  was  held  that  the 
defendants  were  liable  for  the  damage,  and  that  they  could 
not  relieve  themselves  from  liability  by  contracting  with 
another  person  to  build  the  bridge  for  them.  The  Court  dis- 
tinguished the  case  from  Reedie  v.  London  <b  North  Wesiemfh 
Ry.  Co.  and  Allen  v.  Hayward,  and  other  cases  of  that  class, 
on  the  ground  that  the  relation  of  master  and  servant  did  not 
exist  in  the  case  then  under  consideration,  and  also  that  the 
act  complained  of  was  collateral,  and  not  the  natural  result  of 
the  act  ordered  to  be  done.  In  Ellis  v.  The  Sheffield  Gas  Oo, 
(1),  where  the  question  arose  whether  the  defendants  or  a  con- 
tractor under  them  were  liable  for  an  injury  done,  Lord  Camp- 
bell said :  **  I  am  clearly  of  opinion  that  if  the  contractor  does 
the  thing  which  he  is  employed  to  do,  the  employer  is  respons- 
ible for  that  thing  as  if  he  did  it  himself."  In  such  a  case,  the 
maxim  "  Qui  facit  per  aliwrnfacit  per  se  "  would  apply. 

I  am  unable  to  see  any  very  clear  distinction  between  the 
case  of  Hole  v.  Sittingboum  Ry,  Co.  and  Reedie  v.  London  dt 
North  Western  Ry.  Co.,  and  the  other  cases  where  the  same 
principle  was  adopted.  If  there  is  a  distinction,  I  think  the 
present  case  falls  within  the  principle  of  Reedie  v.  London  A 
North  Western  Ry.  Co.,  because  the  defendants  here  were  not 
the  servants  of  the  Baie  de  Chaleur  Railway  Co.,  but  occu- 
pied an  independent  position,  having  the  selection  and  entire 
control  of  the  workmen,  and  the  sole  management  of  the 
works  within  the  section  which  they  had  contracted  to  con- 
struct ;  and  also  that  the  act  complained  of  was  not  the  natural 
result  of  what  the  defendants  contracted  to  do. 

The  other  question  in  the  case  —  whether  there  was  contri- 
butory negligence  on  the  part  of  the  plaintiff —  is,  I  think, 
one  of  some  difficulty.  One  comer  of  the  plaintifTs  bam  was 
within  the  bounds  of  the  land  taken  by  the  railway  company, 

0)  2  E.  &  B.  767. 
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and  only  forty-eight  feet  distant  from  the  centre  of  the  track.        1889^ 
The  sills  of  the  bam  were  raised  six  or  eight  inches  from  the    Campbell 
ground,  and  there  was  considerable  hay  in  the  barn,  placed  moGmgor. 

upon  poles  laid  on  the  ground,  so  that  it  was  exposed  along        

the  side  of  the  bam  facing  the  railway,  in  the  space  between  — ^ 
the  ground  and  the  sills,  and  in  some  places  projecting  beyond 
the  silli?.  It  was  in  this  space  that  the  hay  caught  fire  from 
sparks  emitted  from  the  engine.  The  barn  was  built  a  year 
or  more  before  the  railway  was  laid  out,  and  the  plaintiff  had 
not  done  anything  to  cover  or  protect  the  hay  where  it  was 
exposed  between  the  sill  and  the  ground. 

Though  I  do  not  say  that  the  plaintifi  was  bound  to  move 
his  barn  from  the  railway,  I  think  it  is  a  matter  of  some  im- 
poi*tance  in  the  consideration  of  this  question  that  the  removal 
of  the  bam  was  spoken  of  between  him  and  one  of  the  direc- 
tors of  the  Company,  and  he  wished  them  to  pay  the  expense 
of  moving  it,  which  shows  that  he  thought  it  was  in  a  danger- 
ous position,  and  ought  to  be  moved.  In  addition  to  that,, 
when  he  was  at  the  barn  just  before  the  fire  occurred,  he  said 
that  he  was  alarmed,  and  was  going  to  his  house  for  water 
when  the  fire  broke  out.  It  seems  to  me,  thsrefore,  that, 
under  these  circumstances,  it  was  some  evidence  of  negligence 
on  his  part  to  leave  his  hay  in  such  an  exposed  condition,  with 
a  railway  engine  passing  backwards  and  forwards  within  about 
forty  feet  of  it,  probably  several  times  a  day.  If  he  chose  to 
take  the  risk  of  leaving  his  hay  so  exposed,  I  think  it  was  a 
question  for  the  jury  whether  he  must  not  submit  to  the  con- 
sequences of  his  imprudence. 

I  do  not  think  it  properly  enters  into  the  consideration  of 
this  question  that  the  engine  which  the  defendants  were  using 
was  defective  in  its  apparatus  to  prevent  the  escape  of  sparks. 
That  would  have  been  a  very  proper  matter  for  the  jury  to 
consider  in  determining  whether,  although  the  plaintiff  was 
guilty  of  negligence,  the  defendant  might  not  have  avoided 
the  accident  if  their  engine  had  been  properly  constructed ;. 
but  I  think  it  ought  not  to  affect  the  question  of  the  admission 
of  the  evidence  of  the  plaintiff's  contributory  negligence ;  nor 
ought  the  question  now  to  be  treated  as  if  the  evidence  had 
been  received  and  the  jury  had  passed  upon  it.,  and  we  were 
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^^89.       considering  whether  the  verdict  was  against  evidence.    The 
Campbell    only  question  now  is,  was  there,  or  was  there  not,  evidence  of 
McGkegor.  contributory  negligence  to  leave  to  the  jury  for  their  con- 
, sideration. 

Allen,  C.  J. 

In  Vaughan  v.  Taf  Vale  Railway  Co.  (1),  the  action  was 

brought  for  negligently  setting  fire  to  the  plaintiff's  wood  by 
means  of  coals  emitted  from  the  defendants'  locomotive ;  and 
it  was  contended  that  the  plaintiff  was  guilty  of  contributory 
negligence,  because  his  land  was  covered  with  combustible 
vegetation,  which  caused  the  fire  to  extend ;  but  the  Court 
said  that  the  plaintiff  was  at  liberty  to  use  his  land  in  its 
natural  state,  and  was  not  bound  to  take  any  precautions 
against  the  danger  of  fire.  There  the  plaintiff's  land  adjoined 
the  railway  embankment,  and  the  fire  was  first  seen  in  the 
wood  fifty  yards  from  the  railway;  but  there  were  traces  of 
fire  extending  continuously  from  the  railway  to  the  wood 
through  dry  grass  on  the  embankment.  That,  no  doubt,  is  a 
somewhat  strong  authority  in  favor  of  the  ruling  in  this  case. 
But  in  Robinson  v.  The  New  Brunswick  Ry,  Co.  (2),  where 
the  plaintiff"s  bam  was  burnt  from  sparks  emitted  from  the 
defendants'  locomotive  under  circumstances  very  similar  to 
those  in  the  present  case,  Ritchie,  C.  J.,  said :  "  No  doubt  the 
plaintiff  has  the  right  to  use  his  barn  as  he  pleases ;  but  know- 
ing that  the  Legislature  has  permitted  the  running  of  locomo- 
tives on  the  railway  passing  his  barn,  if  he  chooses  to  place  in 
it  combustible  materials,  and  to  leave  it  in  such  a  condition 
that  such  combustible  materials  are  exposed  to  sparks  from 
the  engine,  though  provided  with  all  the  usual  and  requisite 
appliances  for  preventing  the  escape  of  sparks  and  the  preven- 
tion of  accidents,  and  an  accidental  spark  should  ignite  such 
combustible  material,  and  cause  the  destruction  of  the  ban 
and  its  contents,  the  owner  must  submit  to  the  risk,  as  a  con- 
sequence of  the  Legislature  having  permitted  the  use  of  a 
dangerous  agent  *  *  *  There  was,  in  my  opinion,  evidence 
most  proper  for  the  consideration  of  the  jury,  as  to  whether 
the  plaintiff  was  not  guilty  of  great  negligence  in  placing  such 
a  combustible  article  as  hay  in  a  bam  so  near  the  railway  (the 
distance  in  that  case  was  about  two  hundred  feet),  with  such 

0)  5  H.  &  N.  670 ;  4  Jur.  N.  8. 1302.  (2)  11  Cml  &  C.  R.  688. 
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openings  as  exposed  such  combustible  material  to  fire  from        l^^^* 
sparks  from  passing  locomotives.     I  think  the  correct  rule  was    Campbell 
laid  down  in  Collins  v.  H'ew   York  Central  Ry.  Co.  (1),  that  mcGeeook* 
one  whose  property  is  exposed  to  risk  or  injury  from  or  by    ^j^^  j 
reason  of  its  location,  as  where  it  is  situated  in  a  position  of       — ^ 
constant  exposure  to  fire  on  the  side  of  a  railroad,  must  use 
such  care  as  prudence  would  dictate,  in  view  of  the  unavoid- 
able perils  to  which  it  is  subject." 

Strong,  J.,  did  not,  however,  take 'the  same  view  of  the 
question  of  contributory  negligence.  He  said  that  he  was  not 
able  to  concur  in  the  view  that  contributory  negligence  on  the 
part  of  the  plaintifi  was  shewn  by  the  fact  that  he  maintained 
his  bam  in  a  dangerous  proximity  to  the  railway ;  and  that  a 
land  owner  had  a  right  to  make  any  use  of  his  land  that  he 
pleases,  and  was  entitled  to  be  protected  in  that  use  against 
injury  from  the  culpable  negligence  of  others. 

In  this  conflict  of  opinion,  it  is  difficult  to  say  what  is  or  is 
not  evidence  of  contributory  negligence  to  be  submitted  to  a 
jury  in  such  a  case  as  the  present.  I  cannot,  however,  come 
to  any  other  conclusion  than  that  the  conduct  of  the  plaintiff 
in  this  case  falls  within  the  principles  laid  down  by  the  learned 
Chief  Justice  in  the  passages  which  I  have  quoted  from  his 
judgment  —  the  danger  of  igniting  the  hay  being  considerably 
greater  in  the  present  case  than  in  Robinson  v.  New  Bruns- 
wick Ry.  Co. 

I  therefore  think  there  should  be  a  new  trial  on  this  ground.. 

Wetmore,  J.  I  agree  with  the  judgment  of  the  learned 
Chief  Justice. 

Motion  refused. 


(1)  12  N.  T.  Rep.  602. 
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1884.       THE    MUNICIPALITY  OF    YORK  v.  THE  MAYOR, 
OF  THE  CITY  OF  FREDERICTON. 


Anyvst  23. 


City  of  Fredericlon — Municipality  of  York — County  Building» — 
Liability  for  expetisea  in  connection  therewith — Acta  4^  ViCy  cap, 
41 9  and  45  Vic,  cap,  65, 

Held— hy  Allen,  C.  J.,  Palmer  and  King,  JJ.,  (Weldon,  J.  diaaentinrt — 
That  the  Act  42  Vic,  cap.  41,  does  not  impose  any  liability  upon  the  {Aty 
of  Fredericton  to  pay  a  portion  of  the  expenses  incurred  by  the  Codd^ 
Council  of  York  under  Act  45  Vic,  cap.  65,  in  fitting  up  offices  for  the 
Registrar  of  Deeds,  and  for  the  Sheriff  and  Clerk  of  the  PeiK»  for  the 
County  of  York. 

Per  Weldon  and  Wetmore,  JJ.,  that  the  City  is  liable  for  one  third  of  the 
expenses  in  connection  with  the  office  of  the  Kegistrar  of  Deeds. 

Special  Case  submitted  for  the  opinion  of  the  Court. 

It  is  admitted  that  the  land  on  which  the  York  county 
Court  house  in  the  City  of  Fredericton  was  erected,  was 
by  grant  bearing  date  27th  November,  1815,  vested  in  the 
Justices  of  the  Peace  of  the  county  of  York,  among  other 
things :  "  in  trust,  nevertheless  for  the  public  uses  following,  to 
wit :  the  lower  flat  of  the  said  building,  or  any  other  building 
which  may  at  any  time  hereafter  be  erected  on  the  same  site, 
should  the  present  be  destroyed,  and  all  other  the  land  and 
premises  hereby  granted,  for  a  public  market  place;  and  the 
upper  floor  of  the  same  or  any  other  building,  &s  aforesaid,  for 
the  purpose  of  a  county  court  house  forever ;  and  to  and  for 
no  other  use,  intent  or  purpose,  whatsoever."  See  Edvxirda  ▼. 
Burgoyne  (1).  And  that  the  control  was  at  different  times  in 
the  City  Council  and  County  Council,  but  lately  in  the  county, 
AS  declared  by  Act  of  Assembly,  20  Vic.  cap.  17,  by  the  8rd 
section  of  which  the  said  premises  were  declared  to  be  under 
the  control  of  the  County  Council  of  the  county  of  York  and 
their  successors,  for  the  purposes  of  the  court  and  market,  and 
for  no  other  purpose  whatever. 

2.  That  the  present  Court  house  was  erected  about  the  year 
1854,  and  the  expense  was  paid  by  the  County  and  the  City, 
under  the  provisions  of  16  Vic  cap.  40,  and  21  Vic.  cap.  52. 

(1)  21  N.  B.  Rep.  22& 
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The  county  making  the  expenditure  under  16  Vic.  and  the ^^^- 

•city  contributing  its  proportion  under  21  Vic.  Thk  Munici- 

3.  That  up  to  the  year  1882,  the  upper  flat  of  the  said  build-    ^^yJL^' 

ing  was  used  as  a  Court  house  and  jury  rooms:  and  that  the ^^ 

The  Mayor, 
County  Council  twice  a  year  occupied  a  room  in  said  upper  bi€.,  of  thb 

flat  for  their  meetings.  CirroFFRED- 

4.  That  in  the  year  1881,  the  County  Council  of  York 
received  a  notice  from  the  Government  of  New  Brunswick 
that  they  would  require  the  ground  on  which  the  building  used 
^as  a  Record  office  and  Clerk  of  the  Peace  office  of  the  county  of 
Tork  then  stood^  and  that  no  notice  of  such  demand  was  con- 
veyed to  the  city  corporation. 

5.  That  the  former  Record  office  and  Clerk  of  Peace  office  was 
not  a  suitable  building  in  all  respects,  and  that  some  arrange- 
ments were  required  for  a  new  Record  and  Clerk  of  the  Peace 
•office  for  the  city  and  county,  to  be  constructed  at  an  early  date; 
and  it  is  admitted  that  the  City  Council  were  not  consulted 
by  the  County  Council  in  respect  to  the  state  of  the  Record 
office  and  the  necessity  for  a  new  building. 

6.  That  the  Act  of  Assembly  45  Vic,  cap.  65,  intituled,  "  An 
Act  to  authorize  the  County  Council  of  the  Municipality  of 
York  to  convert  a  portion  of  the  lower  flat  of  the  county 
Court  house  into  a  Record  office,  and  other  public  offices  and 
rooms,"  was  presented  to  the  Legislature  at  the  instance  of  the 
County  Council  of  the  Municipality  of  York,  and  accompanied 
by  a  petition  praying  for  the  passage  of  the  same  by  that  body, 
.and  that  the  same  was  duly  advertised  as  required  by  the 
rules  of  the  House  of  Assembly ;  and  further,  that  the  city 
•corporation,  or  the  City  Council  of  Fredericton,  were  not 
advised  with,  before  the  introduction  of  such  bill,  and  had  no 
>part  in  any  manner  in  the  introduction  of  the  same,  and 
•opposed  the  passage  thereof  through  the  Legislature. 

7.  That  in  the  year  1882,  after  the  passage  of  said  Act,  the 
said  County  Council  did  take  possession  of  the  lower  flat  of 
the  Custom  house,  being  two-thirds  of  the  market  therein,  and 
fit  up  and  build  therein  the  following  offices,  viz.,  two  rooms 
and  a  vault  for  Record  office,  two  rooms  to  be  used  as  a  Sherifi 
4knd  Clerk  of  Peace  office  with  vault,  a  hall-way  across  the 
building,  and  a  room  to  be  used  as  a  County  Council  chamber, 
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1884.  ^  being  43  feet  by  22  feet,  the  whole  being  finished  in  a  good 
The  Munici-  workmanlike  manner,  with  a  furnace  to  heat  the  whole  build- 
""  Yo7k''''    ing»  at  a  cost  of  $3,324.12. 

V.  8.  That  one-third  of  the  said  lower  flat,  being  the  space  men- 

The  "Mayor.  c»  * 

ETC.,  ov  THE  tioned  by  said  Act,  was  left  as  a  market,  and  fitted  up  as  such 
CrnroFFRBD-ijy  i-^e  County  Council;  and  it  is  admitted  that  the  expense  of 
such  fitting  up  of  the  market  is  to  be  borne  by  the  city  and 
county  jointly,  in  the  proportion  prescribed  by  law. 

9.  It  is  admitted  that  the  Record  office  has  since  been  used 
as  the  Record  office  in  and  for  the  County  of  York,  the  Regis- 
trar of  deeds  being  placed  in  possession  of  the  same  by  the 
County  Council,  and  that  as  such  Record  office  for  York 
County  has  also  been  the  Record  office  of  the  City  of  Frederic- 
ton,  and  that  the  SherifiT  of  York  was  put  in  possession  of  one 
of  the  other  two  offices  by  the  County  Council,  and  since  occu- 
pied it ;  that  the  County  Council  have  since  held  their  meet- 
ings in  the  room  fitted  up  as  a  council  chamber. 

10.  That  the  plaintiffs  do  not  make  any  claim  for  the 
expense  of  fitting  up  the  County  Council  chamber  and  furnish- 
ing the  same ;  and  it  is  admitted  that  the  expense  of  the 
furnace  and  fittings,  the  putting  up  a  room  for  the  clerk  of 
market  and  fitting  up  said  market,  is  to  be  borne  jointly  by 
city  and  county,  in  proportion  as  provided  by  the  Act. 

11.  It  is  admitted  that  the  wording  of  the  grant  of  said 
premises,  as  cited  in  the  judgment  of  His  Honor  the  Chief 
Justice  in  Edwards  v.  Burgoyne  (1),  is  a  correct  copy  of  said 
grant. 

12.  It  is  admitted  that  the  sum  of  3400.00  has  been  received 
from  the  Provincial  Government  for  the  old  Record  and  Clerk  of 
Peace  office,  and  that  the  same  is  to  be  ci-edited  on  charges 
made  by  Council  for  Record  office.  Clerk  of  the  Peace  office  and 
vault. 

13.  It  is  admitted  that  previous  to  the  sherifiT  being  pro- 
vided with  the  new  office  in  the  county  court  house,  he  always 
procured  his  own  office  at  his  own  expense. 

Qaesiions.  —  1st.  Is  the  City  liable,  and  bound  to  pay  and 
contribute  a  proportion  towards  paying  for  building  the  Record 
offices  and  vault,  or  the  Sherifi*  and  Clerk  of  the  Peace  offices^ 

(1)  21  N.  R  Rep.  228. 
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and  vault,  under  Acts  of  Assembly  42  Vic,  cap.  41,  and  45       1884. 
Vic,  cap.  65  ?  The  Munici- 

2nd.    Had    the    County    Council    any    authority    under    ^^y^k^^ 
the  Act  of  Assembly  45  Vic,  cap.   65,  to   use  any  portion         ^ 
of  the  said  lower  flat  as  a  Council  chamber  for  the  exclusive  etc.,  of  the 
use  of  the  County  Council,  and  to  appropriate  a  portion  of  ^^^^^^®^* 
said  market  for  that  purpose  ? 

3rd.  Is  there  any  authority  under  said  Act  of  Assembly  42 
Vic,  cap.  41,  which  would  justify  the  City  Council  of  the  City 
of  Fredericton,  under  above  facts,  paying  a  proportion  of 
fitting  up  said  rooms  as  Record  offices  and  Sheriifs  and  Clerk 
of  the  Peace  offices  and  vaults  ? 

4th.  Was  the  Sheriff's  office  a  necessary  office  to  be  provided 
by  the  County  Council,  at  the  joint  expense  of  the  City  and 
County  ? 

June  13,  1884,  H.  B.  Bainaford  was  heard  for  the  Munici- 
pality of  York,  and 

0.  W.  Bechwith,  for  the  City  of  Fredericton. 

Cuur^  adv,  wit 
The  following  judgments  were  now  delivered  : 

AL1.EN,  C,  J.  The  Act  45  Vic,  cap.  65,  authorized  the 
County  Council  of  York  County  to  convert  a  certain  defined 
portion  of  the  lower  flat  of  the  county  court  house  "  into  a 
Rfcord  office,  and  such  other  public  offices  and  rooms  as  the 
County  Council  may  deem  necessary  and  advisable " ;  and 
gave  such  Council  power  to  make  an  assessment  on  the  rate- 
payers of  the  Municipality  to  pay  the  expense  of  making  such 
offices  and  rooms. 

The  question  submitted  for  our  decision  is.  whether  the  City 
is  liable  to  pay  a  portion  of  the  expense  incurred  by  the  Muni- 
cipality under  the  authority  given  by  the  Act,  in  fitting  up 
offices  for  the  Registrar  of  Deeds  for  the  County,  and  for  the 
Sheriff  and  Clerk  of  the  Peace,  respectively. 

It  was  assumed,  and  no  doubt  correctly,  that  the  words 
"  Record  office  "  meant  the  office  of  the  Registrar  of  Deeds ;  and 
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1884.       it  was  admitted  that  at  the  time  of  the  passing  of  the  Act  above 

The  Mum('i-  mentioned,  the  office  of  Registrar  of  Deeds  was  kept  in  a  build- 

^^YoIk^'    ing  upon  land  belonging  to  the  Provincial  Government,  and 

V.  ihat  in  the  year  1881  the  Government  notified  the  Munici- 

Bxc.,  OF  THE  pality  that  they  (the  Government)  would  require  the  ground 

Otyoi  Fred- Qjj  -^hich  the  Reffistry  office  then  stood.     It  was  also  admitted 

that  that  office  was  not  a  suitable  building  for  the  purpose, 

and  that  some  arrangements  were  necessary  for  a  new  Registry 

office,  but  that  no  communication  on  the  subject  had  taken 

place  between  the  County  Council  and  the  City  corporation. 

It  is  clear  that  the  Act  which  authorizes  the  construction  of 
these  offices  imposes  no  liability  on  the  City  to  pay  any  part 
of  the  expense ;  and,  therefore,  if  there  is  any  such  liability,  it 
must  be  found  elsewhere  ;  and  the  Act  42  Vic,  cap.  41,  relat- 
ing to  the  Administration  of  justice  in  the  County  of  York, 
was  relied  on  for  that  purpose. 

The  4th  section  of  that  Act  declares  (infer  oZia)  that  ''All  sums 
paid  for  repairing  the  county  buildings,  and  insuring  the  same, 
and  providing  the  same  with  fuel  and  light,  and  all  other 
expenses  incurred  in  connection  with  the  gaol,  court  house 
and  other  county  buildings,  and  all  other  sums  necessarily 
payable  on  account  of  the  administration  of  justice  in  the 
County,  *  *  ♦  shall  be  paid  by  the  City  of  Fredericton  and 
the  Municipality  of  York  jointly,  in  the  proportion  of  one- 
third  to  the  City  and  two-thirds  to  the  Municipality." 

The  7th  section  directs  that  the  auditor  of  the  Municipality 
shall  annually  make  up  a  statement  of  all  moneys  paid  by  the 
County  on  account  of  the  administration  of  justice,  and  deliver 
the  same  to  the  City  Council,  who  shall,  on  or  before  the  1st 
February  in  each  year,  agree  with  the  County  Council  upon 
the  amount  to  be  paid  by  the  City  toward  the  expenses  of 
administering  justice  in  the  City,  in  pursuance  of  the  provi- 
sions of  the  Act,  and  that  the  City  Treasurer  shall,  within  a 
month  thereafter,  pay  to  the  Secretary-Treasurer  of  the  County 
the  amount  so  determined  upon. 

The  expense  of  fitting  up  these  offices  cannot  come  under 
the  head  of  ''the  administration  of  justice";  and  unless  it 
comes  within  the  words  "repairing  county  buildings,"  or  "other 
expenses  incurred  in  connection  with  county  buildings,"  there 
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is  no  liability  imposed  on  the  City  to  contribute  toward  the       >>^' 
-expense.  The  Munici- 

I  think  there  is  no  doubt  that  the  Registry  office  is  a  County    ^'^yokk^ 
building.     See  Consol.  Stat,  cap.  74.    But  the  words  of  the         ^ 
Act  42  Vic,  cap.  41,  do  not  extend  to  the  expense  of  erecting  ki-c.,  of  the 
■county  buildings;  and  the  work   done  by  the  Municipality ^"'^'**^^^" 

under  the  authority  of  the  Act  45  Vic,  cap.  65,  was  practically       

the  building  of  new  offices  for  the  Registrar  of  Deeds,  and  for  Ll_" 
the  Sheriff  and  Clerk  of  the  Peace,  and  not  the  repairing  of 
•sxij  existing  county  buildings.  The  words  "  other  expenses 
incurred  in  connection  with,"  etc.,  must  be  construed  in  refer- 
-ence  to  th6  word  "  repairing,"  which  precedes  them,  and  must 
be  limited  to  expenses  of  the  like  kind,  and  would  not  extend 
to  expenses  of  a  larger  character  than  repairs. 

Acts  which  impose  taxes  are  to  be  construed  strictly,  and 
the  language  must  be  clear  and  unambiguous.  Wilberforce  on 
Statutes,  244.  In  Partington  v.  The  Attorney  General  (1), 
Lord  Cairns  says :  ''  As  I  understand  the  policy  of  all  fiscal 
legislation,  it  is  this :  if  the  person  sought  to  be  taxed  comes 
within  the  letter  of  the  law,  he  must  be  taxed,  however  great 
the  hardship  may  appear  to  be.  On  the  other  hand,  if  the 
-Crown  (and  the  same  rule  would  apply  to  a  Municipality), 
seeking  to  recover  the  tax,  cannot  bring  the  subject  within  the 
letter  of  the  law,  the  subject  is  free,  however  apparently  with- 
in the  spirit  of  the  law  the  case  might  otherwise  be.  In  other 
words,  if  there  be  admissible  in  any  statute  what  is  called  an 
equitable  construction,  certainly  such  a  construction  is  not 
admissible  in  a  taxing  statute,  where  you  can  simply  adhere 
to  the  words  of  the  statute." 

I  think,  equitably,  the  City  ought  to  pay  a  portion  of  the 
•expenses  of  fitting  up  the  Registry  office  and  the  Sheriff's 
office ;  but  the  Act  45  Vic,  cap.  65,  has  not  required  them  to 
do  so;  and  the  liability  imposed  on  the  City  by  the  42  Vic, 
•cap.  41,  to  pay  a  portion  of  the  expenses  incurred  in  connec- 
tion with  the  county  buildings  does  not  reach  this  case. 

I  am  free  to  admit  the  necessity  of  having  safe  and  suitable 
offices  for  the  Registrar  of  Deeds  and  for  the  Sheriff,  and  I 
think  the  County  Council  acted  wisely  in  utilizing  the  lower 

(1)  L.  &  4  H.  L.  100. 
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^^84^ flat  of  the  court  house  for  those  offices ;  and  as  the  City  is  a» 

The  iVhrMci- much  interested  as  the  County  in  the  matter,  they  undoabt- 

^^YoRK  ^    edly  ought  to  bear  a  portion  of  the  expense ;  but  the  question 

^-         is  not,  what  the  City  ought  to  do,  but  what  is  it  legally  liable 

pre.,  OP  THE  to  do.     I  reluctantly  decide  the  question  in  favor  of  the  City. 
City  OF  Fred- 

^'        Palmer  and  King,  JJ.,  agreed   with   the  learned  Chief 

Allen^.J.      Justice. 

Weldon,  J.  I  am  of  opinion  the  officer  holding  the  situa- 
tion of  Registrar  of  Deeds  and  Wills  should  be  provided  with 
an  office  and  vault  for  the  security  of  deeds  and  registry  books 
of  the  County,  and  if  it  cannot  be  provided  for  in  the  county 
Court  house,  the  Municipality  should  provide  an  office  for  the 
same,  that  the  records  may  be  safely  kept,  and  not  subject  to 
be  destroyed  by  fire.  A  more  important  office  to  the  inhabit* 
ants  of  the  County,  wherein  titles  to  their  freeholds  are  regis- 
tered, is  not  kept  in  the  County.  As  the  Sheriff  has  charge  of 
the  court  house  and  gaol  of  the  County,  his  office  should  be 
kept  near  thereto ;  and  in  the  court  house  recently  erected  his 
office  is  provided  for  in  the  building.  The  law  requires  the 
Sheriff  or  a  deputy  to  reside  at  the  shire  town,  and  being  aa 
important  officer  in  the  administration  of  criminal  justice,  he 
is  entitled  to  be  provided  with  an  office  in  the  county  build- 
ings. The  Clerk  of  the  Peace,  if  not  provided  with  an  office 
and  vault,  should  have  at  least  a  safe  in  which  to  keep  the 
records  of  his  office.  He  has  to  record  all  marriages,  which  is- 
a  public  record  of  the  County,  and  should  be  kept  safely. 

It  is  a  convenience  to  the  inhabitants  of  the  County  that  all 
the  County  offices  should  be  kept  at  or  near  the  Court  house, 
and  therefore  the  Miuiicipality  of  the  County  are  acting  in  the 
intere^t  of  the  inhabitants,  whom  they  represent,  in  providing 
for  the  safe  keeping  of  the  records  of  the  County  confided  to^ 
them,  and  the  expense  of  so  doing  is  properly  a  County 
charge.  I  am  therefore  of  opinion  that  the  Acts  of  Assembly 
fully  authorized  them  to  provide  for  their  safe  keeping,  and 
that  tliey  were  justified  in  providing  for  the  same  in  the  Court 
house. 

The  Sheriff  is  a  most  important  officer  in  the  administration 
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of  public  justice,  and  without  such  an  officer  it  would  be  diffi- ^884. 


<5ult  for  the  business  of  the  County  to  be  carried  on.     In  fact,  The  Mdnici- 

<all  the  officers  named  are  County  officers,  and  the  County    ^y^o^k^*^ 

should  provide  offices  for  them.  v- 

The  Mayor 
The  County,  in  providing  in  the  County  court  house  vaults  otc,  of  the' 

for  the  secure  keepinc:  of  the  records  kept  by  these  officers,  ^^^®*'^'^®^' 

.        ,  ,  ^7  ,  1  ,  ,  .    1  ERICTON. 

•exercised  a  due  regard  to  economy ;  and  as  the  market,  which       

the  people  of  the  County  are  to  have  free  from  tolls,  saves  the  ^°* 

expense  thereof,  while  the  City  Council  are  authorized  to  im- 
pose tolls  in  their  city  hall,  and  the  County  have  preferred  to 
so  compensate  for  using  the  Court  house  for  offices,  the  City 
have  no  cause  of  complaint  for  the  Municipality  utilizing  the 
vacant  space  in  the  Court  house  for  the  meetings  of  the  County 
Oouncil,  instead  of  taxing  the  County  for  the  erection  of  a 
building  to  hold  these  sittings. 

I  am  therefore  of  opinion  that  the  defendants  are  liable  by 
law  for  one- third  of  the  expenses  incurred,  as  set  forth  in  the 
special  case. 

Wetmore,  J.  I  am  of  opinion  that  the  City  is  clearly 
liable  for  one-third  of  the  expense  in  fitting  up  the  Record 
office  and  vault  for  the  Registrar  of  Deeds;  but  have  doubts  as 
to  their  liability  for  the  expenditure  in  fitting  up  offices  for 
the  Sheriff  and  the  Clerk  of  the  Peace. 

Judgment  for  defendarvts. 
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1888.  HERRINGTON  v.  McBAY. 


ifovember  3, 


Slander — Charge  of  stealing  trees — Sense  in  which  tJie  words  were 
used — Ownership  of  the  trees — ProoJ  of  value — Improper  adtnission 
of  immaterial  evideiice — Misdirection — New  trial. 

If  words  prima  facie  importiDg  felony  are  nsed  in  a  different  senae,  they  are- 
not  actionable. 

Defendant  finding  plaintiff  cutting  trees  on  land  claimed  by  him,  charged  the 
plaintiff  with  stealing.  The  charge  was  made  in  the  presence  of  the  plain- 
tiff's  brother,  who  knew  that  it  related  to  the  catting  of  the  trees,  and  that 
the  plaintiff  also  claimed  them: 

Held — that  the  words  used  imported  a  charge  of  trespass,  and  not  a  felony. 

In  an  action  for  slander  in  charging  plaintiff  with  stealing  trees,  evidence  is 
admissible  on  the  part  of  the  defendant  to  shew  that  the  trees  were  not 
worth  $25— the  amount  required  by  the  Rev.  Stat,  c  164,  sec.  18,  to  make 
the  cutting  of  trees,  with  intent  to  steal,  a  felony. 

This  was  an  action  for  slander,  tried  before  Mr.  Justice  Tuck 
at  the  Kings  Circuit,  in  February,  1887.  Verdict  for  the 
defendant. 

June  18,  1887.    L,  A,  Currey  moved  for  a  new  trial. 

Jf.  McDonald,  contra. 

Cur.  adv.  truU. 

The  judgment  of  the  Court  (Palmer,  J.,  taking  no  part)  was 
now  delivered  by 

Allen,  C.  J.  This  is  an  action  for  slander,  in  which  the- 
defendant  is  charged  with  speaking  the  following  words  to  the 
plaintiff,  in  the  presence  and  hearing  of  his  brother,  Frederick 
Herrington :  *'  Tou  are  pilfering  and  stealing,  and  always  at 
it " —  meaning  thereby  that  the  plaintiff  was  guilty  of  larceny. 
The  defendant  pleaded,  not  guilty;  and  a  verdict  was  found  ia 
his  favor. 

A  new  trial  was  moved  for  on  the  following  grounds :  1.  The 
improper  admission  of  evidence ;  (a)  of  the  value  of  the  trees 
cut  by  the  plaintiff;  (&)  of  the  ownership  of  the  trees  cat;: 
(c)  that  a  prosecution  had  been  brought  by  the  defendant 
against  the  plaintiff  for  trespass.  2.  Misdirection  on  the  ques* 
tion  of  slander. 
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At  the  trial,  the  plaintiff  stated  on  cross-examination  that       ^888. 
he  and  his  brother  were  cutting  wood  on  land  which  he  sup-  Herrington 
posed  belonged  to  their  father,  and  that  the  defendant  came     ^icBat. 
to  them  and  said :  "  Don't  you  think  you  are  doing  pretty    ^^  ~~  j 
well  ? "     That  he  also  said  that  the  trees  they  were  cutting       — ^ 
belonged  to  him ;  that  he  had  bought  them  from  one  Kimball; 
and  then  he  used  the  words,  "  Tou  are  pilfering  and  stealing, 
and  always  at  it."    The  evidence  of  the  plaintiif' s  brother  was 
substantially  the  same. 

We  think  the  evidence  as  to  the  ownership  and  value  of  the 
trees  was  admissible,  to  enable  the  jury  to  find  whether  the 
words  "  pilfering  and  stealing "  were  used  in  their  ordinary 
signification,  or  whether  the  defendant  only  intended  to  charge 
the  plaintiff  with  committing  a  trespass  in  cutting  the  trees. 

In  Odgers  on  Slander,  107,  it  is  said  that  the  defendant  in 
such  actions  is  allowed  to  give  evidence  of  all  the  surround- 
ing circumstances,  in  order  to  place  the  jury,  so  far  as  possible, 
in  the  position  of  by-standers,  that  they  may  judge  how  the 
words  would  be  understood  on  the  particular  occasion. 

In  Lord  Crom well's  case  (I),  it  is  said :  "  If  a  man  brings  an 
action  for  calling  the  plaintiff  murderer,  the  defendant  will  say 
that  he  was  talking  with  the  plaintiff  concerning  unlawful 
hunting,  and  the  plaintiff  confessed  that  he  had  killed  several 
hares  with  certain  engines ;  to  which  the  defendant  answered 
and  said :  **  Thou  art  a  murderer  "  (innuendo,  the  killing  of 
the  said  hares).  Resolved  by  the  whole  Court,  that  the  justi- 
fication was  good ;  for  in  case  of  slander  by  words,  the  sense 
of  the  words  ought  to  be  taken,  and  the  sense  of  them  appears 
by  the  cause  and  occasion  of  speaking  of  them ;  for  ''  aenstia 
verborum  ex  causa  dicendi  occipieTidus  eat,  et  sermonea  aemper 
a^unpiendi  aunt  aecundum  auhjectam  materiam'* 

In  Thompaon  v.  Bernard  (1),  the  words  were :  "  Thompson 
is  a  damned  thief,  and  I  can  prove  it."  But  the  defendant 
added  that  Thompson  had  received  the  earnings  of  a  ship,  and 
ought  to  pay  the  wages.  The  witness,  to  whom  the  words 
were  addressed,  had  been  master  of  a  ship  belonging  to  a  per- 
son deceased,  and  who  had  appointed  the  defendant  his  execu- 
tor.   Lord  Ellenborough  nonsuited  the  plaintiff,  observing  that 

(1)  2  Coke  282.  (1)  1  Gamp.  48. 
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1888.       the  word  "thief"  was   used  by  the  defendant  without  any 
Hbrrington  intention  to  impute  felony  to  the  plaintiff,  the  latter  words 
McBay.     qualifying  the  former. 

In  the  present  case,  the  words  were  spoken  to  the  plaintiff 
when  he  was  in  the  act  of  cutting  trees  which  the  defendant 
claimed  as  his  property,  and  he  said  in  effect  to  the  plaintiff, 
"  In  cutting  those  trees,  you  are  pilfering  and  stealing."  We 
think  the  jury,  under  these  circumstances,  would  be  justified 
in  finding  that  the  whole  of  the  defendant's  words,  taken  to- 
gether,  imported  only  a  charge  of  trespass. 

Cutting  down  trees  gi'owing  upon  land,  and  carrying  them 
away  wrongfully,  is  only  a  trespass  by  common  law ;  and  the 
18th  section  of  cap.  164  of  the  Rev.  Stat.,  which  makes  it  a 
felony  to  cut  down  trees  with  intent  to  steal  them,  only 
applies  where  the  value  of  the  trees,  or  the  damage  done, 
exceeds  $25.  Therefore,  we  think  that  the  evidence  of  the  value 
of  the  trees,  cut  by  the  plaintiff  on  the  occasion  when  the 
defendant  used  the  words,  was  relevant  to  shew  that  he  did 
not  intend  to  charge  the  plaintiff  with  doing  a  felonious  act. 

But  we  do  not  think  the  evidence  that  the  plaintiff  had 
been  summoned  before  a  Justice  of  the  Peace  and  fined  for 
cutting  the  trees  was  relevant  to  the  issue  in  this  case,  which 
was,  whether  the  words,  if  used  by  the  defendant,  could  be 
understood  as  charging  the  plaintiff  with  a  felony.  It  does 
not  necessarily  follow,  however,  that  a  new  trial  must  be 
granted  because  improper  evidence  has  been  received,  if  sach 
evidence  was  wholly  immaterial,  as  it  appears  to  have  been  in 
this  case.  Carter  v.  Saunders  (1) ;  McKenzie  v.  ScovU  (2) ; 
Bryson  v.  Hamilton  (3). 

The  substantial  ground  of  misdirection  was  telling  the  jury 
that  they  could  consider  what  the  defendant  meant  to  convey 
by  the  words  used. 

In  Hanhinson  v.  BUhy  (4),  it  was  held  that  the  use  of 
words  imputing  an  indictable  offence  was  actionable  or  not, 
according  to  the  sense  in  which  they  might  fairly  be  under- 
stood by  by-standers  not  acquainted  with  the  matter  to  which 
they  related,  and  that  the  secret  intent  of  the  speaker  in  utter- 
ing them  was  immaterial. 

m  6  All.  147.  (8)  Stev.  Dig.  028. 

(2)  2  Han.  0.  (4)  10  H.  &  W.  442;  2  0.  &  K.  44a 
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The  words  alleged  to  have  been  spoken  by  the  defendant  in        ^^^- 
this  case  were  spoken  to  the  plaintiff  and  his  brother  on  one  Herrinoton 
occasion,  and  to  his  fatlier  on  another  occasion,  each  of  whom     :mcBay. 
must  have  known  that  they  related  to  the  cutting  of  the  trees 
—  indeed,  the  father  admitted  on  cross-examination  that  the 
defendant  asked  him  whether  he  thought  his  sons  were  doing 
right  in  cutting  the  trees ;  and  added  that  they  were  pilfering 
and  stealing  out  there  (that  is,  at  the  place  where  they  were 
<sutting  the  trees),  and  taking  what  did  not  belong  to  them. 

Now,  though  a  person  unacquainted  with  the  matter  to 
which  the  words  related  might  understand  that  the  defendant 
intended  to  charge  the  plaintiff  with  the  crime  of  stealing, 
neither  his  father  nor  brother  could  reasonably  have  understood 
that  he  intended  to  charge  anything  more  than  a  trespass. 

There  are  some  expressions  in  the  learned  Judge's  direction 
to  the  jury  which  would  probably  be  erroneous.  Thus,  in 
speaking  of  the  circumstances  under  which  the  words  were 
used,  he  said:  ''Taking  into  consideration  all  the  circum- 
stances of  the  case,  did  the  defendant  mean  to  charge  the 
plaintiff  with  being  a  thief  generally  ? "  But  in  a  subsequent 
part  of  the  direction  he  said  :  "  When  the  conversation  took 
place,  what  did  he  (defendant)  mean  to  convey  ?  and  what  did 
the  parties  understand  it  to  mean  ?  You  cannot  get  at  the 
inner  thoughts  of  the  man,  but  in  such  cases  you  must  take 
what  was  said,  in  connection  with  all.  the  surrounding  circum- 
stances, in  order  to  arrive  at  what  was  the  impression  likely 
to  be  made,  and  what  it  was  he  intended  others  to  receive  from 
what  he  said." 

If  the  pereons  in  whose  presence  the  words  were  spoken  had 
been  strangers  to  the  dispute  between  the  parties  as  to  the 
ownership  of  the  trees  which  the  plaintiff  was  cutting,  we  think 
that  part  of  the  direction  which  related  to  the  intention  with 
which  the  defendant  used  the  words  would  have  been  incorrect ; 
but  as  the  plaintiff^s  father  and  brother  knew  that  the  defend- 
ant was  claiming  that  the  plaintifi  was  cutting  trees  which 
belonged  to  him  (defendant),  and  that  the  words  were  spoken 
in  reference  to  the  cutting;  and  as  it  was  also  left  to  the  jury 
to  say  what  the  plaintiff's  father  and  brother  understood  the 
defendant's  language  to  mean,  we  think  the  case  comes  within 

Vol.  XXIX.,  N.  B.  Reports.  43 
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1S88.  the  rule  laid  down  in  Hanldnaon  v.  Bilby,  and  that  the  ver- 
HERBtNGTON  dict  ought  not  to  be  disturbed.  In  that  case  the  words  were : 
McBay.  "You  are  a  thief.  You  get  your  living  by  it.  You  have 
robbed  Mr.  L.  of  £30,  and  would  have  robbed  him  of  more, 
only  you  were  afraid."  The  words  were  spoken  in  the  pres- 
ence of  several  persons,  as  well  as  the  witness  who  was  called 
to  prove  them.  The  witness  knew  that  the  words  referred  to 
a  distress  which  had  been  made  on  the  plaintiff  by  Mr.  L.,  for 
which  the  plaintiff  had  brought  an  action,  which  L.  settled  by 
paying  £30 ;  but  the  other  persons  present  did  not  know  to 
what  the  defendant  s  words  referred.  Parke,  B.,  said :  "  The 
witness  appears  to  have  been  well  acquainted  with  the  affair 
to  which  the  words  related.  If  the  by-standers  were  equally 
cognizant  of  it,  the  defendant  would  have  been  entitled  to  a 
verdict." 

If  there  was  no  misdirection  in  this  case,  nor  any  evidence 
improperly  admitted,  there  is  an  additional  reason  why  the 
verdict  should  not  be  disturbed.  The  defendant  denied  the 
speaking  of  the  words  charged  ;  and  this  question  was  left  to 
the  jury,  who  may  have  believed  him  and  given  their  verdict 
accordingly.  But  we  cannot  tell  on  what  ground  they  found 
their  verdict ;  and  therefore  if  there  was  any  material  evidence 
improperly  admitted,  or  the  direction  on  the  other  question 
was  wrong,  a  new  trial  should  be  granted ;  but  for  the  reasons 
already  stated,  we  think  there  was  no  material  evidence  im- 
properly received,  and  that  the  direction  was  substantially 
correct,  under  the  circumstances. 

Admitting,  however,  that  the  direction  was  not  strictly 
accurate,  we  think  a  new  trial  should  not  be  granted,  because, 
in  view  of  the  case  of  Hankinson  v.  BUby,  we  think  the  ver- 
dict should  properly  have  been  found  for  the  defendant  In 
Merivale  v.  Carson  (1),  which  was  an  action  for  slander,  Lord 
Esher,  M,  R.,  said :  "  Even  if  I  thought  the  right  direction 
had  not  been  given  to  the  jury,  I  should  have  declined  to 
grant  a  new  trial,  for  the  same  verdict  must  inevitably  have 
been  found  if  the  jury  had  been  rightly  directed." 

New  trial  refused, 

(1)  ao  Q.  B.  D.  275. 
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LEGGETT  et  al  v.  YOUNG.  _    ms^ 

i'tbruary  11^ 
Sale  of  goods  by  samjyle — Articles  of  food — Implied  warranty. 

The  defendant,  a  mannfacturer  of  canned  goods  in  this  Province,  sent  to  the 
the  plaintiff,  in  New  York,  samples  of  his  goods,  which  the  plaintiff 
acknowledged  the  receipt  of,  stating  that  they  were  satisfactory  and  ordering 
a  quantity  at  the  price  named  by  the  defendant,  which  he  paid.  When  the 
lobsters  were  received  by  the  plaintiff,  soon  after  the  order  given,  they  were 
found  on  examination  to  be  of  bad  quality  and  unfit  for  food.  In  an  action 
for  breach  of  warranty: 

HM — That  there  was  an  implied  warranty  that  the  lobsters  supplied  were 
merchantable  and  fit  for  food. 

This  was  an  action  for  breach  of  warranty  in  a  contract  for 
the  sale  of  320  cases  of  canned  lobsters  by  the  defendant :  tried 
before  His  Honor  the  Chief  Justice  at  the  Saint  John  Circuit, 
in  May,  1887. 

The  declaration  contained  three  counts.  .  The  first  count 
stated  that  the  defendant,  by  warranting  that  certain  cans  of 
lobsters  were  equal  in  quality  and  description  to  a  sample  pre- 
viously shown,  sold  them  to  the  plaintiffs.  Breach,  that  the 
lobsters  were  not  equal  in  quality  and  description  to  the 
sample ;  whereby  the  plaintiffs  lost  the  price  paid  for  them, 
the  cost  of  transporting  them  from  Bathurst  in  this  Province, 
to  New  York,  certain  duties  paid,  and  the  profit  which  would 
otherwise  have  accrued  to  them. 

The  second  count  alleged  that  in  consideration  of  an  agree- 
ment by  the  defendant  to  furnish  a  certain  quality  of  cans  of 
lobsters  to  the  plaintiffs,  equal  in  quality  and  description  to  a 
sample  before  then  shown  by  the  defendant,  the  plaintiffs  rely- 
ing upon  that  agreement  and  undertaking  bought  the  lobstei^ 
from  the  defendant.  Breach,  that  the  lobsters  furnished  by 
the  defendant  were  not  equal,  but  were  inferior,  in  quality  and 
description  to  the  sample ;  alleging  special  damages  a.s  in  the 
first  count. 

The  third  count  stated  that  the  defendant  by  warranting 
that  certain  cans  of  lobsters  were  reasonably  fit  and  proper  to 
be  used  for  food  then  and  after  keeping  the  same  for  a  reason- 
able time,  sold  the  lobsters  to  the  plaintiffs  to  be  used  for  the 
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1888.  purpose  named.  Breach,  that  the  lobsters  were  not  then 
Leogktt  reasonably  fit  and  proper  to  be  used  for  food  ;  alleging  special 
Young,      damages,  as  in  the  first  count. 

At  the  trial,  leave  was  granted  to  the  plaintiffs  to  add  a 
fourth  count,  alleging  a  warranty  that  the  lobsters  furnished 
were  of  a  good  and  merchantable  quality,  and  averring  as  a 
breach  that  they  were  wholly  bad  and  unmerchantable: 
alleging  special  damages  as  before. 

The  defendant  pleaded  :  1st.  That  he  did  not  warrant  the 
lobsters,  as  alleged.  2nd.  That  at  the  time  of  the  sale,  the 
lobsters  were  equal  in  quality  and  description  with  the  sample. 
3rd.  That  he  did  not  undertake  and  promise  as  alleged. 

It  appeared  at  the  trial  that  the  plaintiffs  were  groeera 
carrying  on  business  in  New  York,  and  that  the  defendant  was 
a  manufacturer  of  canned  lobsters  in  this  Province,  having 
two  canning  factories  in  the  county  of  Gloucester,  one  at  Cara- 
quet  and  the  other  at  Shippegan.  That  in  March,  1884,  a  cor- 
respondence was  opened  between  the  parties  for  the  sale  of  a 
certain  quantity  of  canned  lobsters  by  the  defendant  to  the 
plaintiffs,  the  defendant  having  sent  them  samples  of  his  cann- 
ing, which  they  acknowledged  the  receipt  of,  stating  that  they 
were  quite  satisfactor}^  and  ordering  a  certain  number  of  cases 
at  the  price  named  by  the  defendant.  The  lobsters  were  to  be 
delivered  by  the  defendant  at  the  Bathurst  station  of  the  Inter- 
colonial Railway,  whence  they  were  to  be  forwarded  to  the 
plaintiffs,  via  St.  John  and  Boston. 

In  August,  the  defendant  delivered  a  car  load  of  cases  of 
lobsters  at  the  Bathurst  station  for  the  plaintiffs,  which  they 
received  in  due  course,  and  disposed  of  part  of  them  to  their 
customers ;  some  of  which  were  returned  to  them  as  being  of 
bad  quality,  and  for  others  they  refunded  to  the  purchasers  the 
amounts  which  had  been  paid  for  them. 

After  discovering  the  condition  of  the  lobsters,  the  plaintifis 
wrote  to  the  defendant  expressing  their  disappointment  in  the 
quality  of  the  lobsters,  and  stating  that  they  had  purchased 
them  entirely  on  his  representation  of  their  fine  quality,  and 
had  paid  his  draft  relying  on  the  samples  he  had  sent  them ; 
and  that  it  placed  them  (plaintiffs)  in  an  unpleasant  position 
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with  their  customers,  to  find  out  that  the  lobsters  were  not  as 1^88^ 

they  had  represented  them.  Leggett 

The  correspondence  between  them  continued  through  the  young. 
autumn  of  1884,  down  to  February  in  the  following  year;  the 
plaintiffs  complaining  that  the  lobsters  were  not  according  to 
the  sample  sent  to  them  by  the  defendant,  and  on  the  faith  of 
which  they  had  purchased,  and  that  they  were  unmerchantable, 
unsound  and  unfit  for  use,  and  must  have  been  bad  when 
packed.  They  also  offered  to  return  them  to  the  defendant 
and  claimed  that  he  should  repay  them  the  amount  they  had 
paid  him,  and  also  the  duties  and  freight  they  had  paid. 

The  defendant  in  answer  to  the  plaintiffs*  letters  denied  all 
liability,  and  stated  that  the  lobsters  were  sound  and  merchant- 
able when  shipped  to  them,  and  that  if  they  turned  out  badly,  it 
was  not  because  they  had  been  improperly  canned,  but  arose 
from  other  causes  over  which  he,  as  the  shipper,  had  no  control. 

The  plaintiffs  gave  evidence  at  the  trial  that  after  the  com- 
plaints were  made  to  them  by  the  persons  to  whom  they  had 
sold  some  of  the  lobsters,  they  had  opened  a  number  of  the  cans» 
and  found  them  dark  colored  and  unfit  for  food,  and  many 
of  them  smelling  so  offensively  that  the  Boaid  of  Health  • 
ordered  them  to  be  removed  from  the  plaintiffs'  warehouse 
and  destroyed ;  which  was  done  with  the  exception  of  ten 
cases  which  the  plaintiffs  kept,  and  afterwards  brought  to  St. 
«Tohn,  where  they  were  opened  and  examined  by  the  jury  dur- 
ing the  trial.  Several  of  the  witnesses — owners  of  canning 
factories,  and  skilled  in  the  canning  of  lobsters — gave  it  as 
their  opinion  that  the  lobsters  in  question  had  been  defective 
at  the  time  they  were  canned,  as  the  cans  in  w^hich  they  were 
packed  were,  with  very  few  exceptions,  in  good  condition,  and 
there  being  nothing  to  indicate  that  the  lobsters  had  become 
tainted  in  consequence  of  any  defect  in  the  cans ;  and  that 
lobsters  when  properly  canned,  would  keep  in  good  condition 
for  several  years. 

The  defendant  gave  evidence  by  the  foreman  and  packer 
at  his  factory  at  Caraquet,  and  by  several  of  the  persons 
employed  there  in  canning  lobsters,  that  all  the  lobsters 
canned  there  during  the  season  of  1884,  were  sound  and  in 
good  condition  when  canned.     There  was  no  such  evidence 
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1888.       respecting  the  canning  at  the  Shippegan  factory — the  foreman 

Leggett     and  packer  there  having  left  the  Province — ^and  the  practioe 

Young,      heing  to  send  the  lobsters  canned  at  Shippegan  to  the  Cara- 

quet  factory,  whence  the  pack  of  both  factories  was  sent  to 

Bathurst  to  be  forwarded — there  being  nothing  to  shew  which 

factory  they  came  from. 

The  Chief  Justice  directed  the  jury  that  the  defendant 
being  a  manufacturer  of  canned  lobsters  and  selling  them  by 
sample,  was  bound  that  the  stock  of  goods  which  he  supplied 
to  the  plaintiffs  under  his  agreement  was  equal  to  the 
sample  in  every  respect;  that  is,  that  they  would  be  sub- 
stantially of  the  same  portions  of  the  lobster  as  the  samples 
were,  and  also  that  they  would  be  merchantable  and  fit  for 
food.  It  was  absolutely  essential  that  they  should  be  fit  to  be 
eaten,  and  if  they  were  not,  that  it  was  a  breach  of  the  defend- 
ant's implied  warranty.  Whether  there  was  an  express 
warranty  or  not  of  the  quality  of  the  lobsters,  was  not  per- 
haps of  much  importance  ;  but  at  all  events  there  was  an 
implied  warranty  by  the  defendant  that  the  goods  he  under- 
took to  furnish  the  plaintiffs  were  of  good  merchantable 
quality,  and  fit  to  be  eaten  as  food,  and  if  they  were  not  so, 
there  clearly  was  a  breach  of  warranty.  Whether  the  lobsters 
were  fit  for  food  or  not,  and  whether  they  were  merchantable 
goods  or  not,  was  the  principle  contest  between  the  parties. 
The  plaintiffs  did  not  complain  so  much  that  the  better  portions 
of  the  lobsters  were  not  in  the  cans  sent  to  them — perhaps 
it  might  be  said  that  they  did  not  complain  of  this  at  all — but 
that  the  lobsters  were  unsound  and  unfit  to  be  eaten  when 
they  got  them.  That  was  the  first  question  for  the  jury  to 
determine.  Did  they  believe  that  when  the  lobsters  arrived 
in  New  York,  and  were  opened  and  examined,  they  were  in 
the  condition  represented  by  the  plaintiff's  ?  If  that  was  the 
fact,  of  course  they  were  totally  unfit  for  food,  and  un- 
merchantable, and  not  the  articles  which  the  defendant  either 
expressly  or  impliedly  agreed  to  furnish  the  plaintiffs  with. 

The  next  question  was  whether  the  lobsters  were  in  a  good, 
sound  condition  when  canned  by  the  defendant ;  or  were  they 
then  in  the  bad  condition  described  by  the  plaintiffs'  witnesses 
when  opened  and  examined  in  New  York.     If  they  were  in 
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such  bad  condition  then,  it  was  difficult  to  believe  that  they       ^^^8. 
<!ould  have  been  sound  when  they  were  canned,  as  some  of  the    Legobtt 
witnesses  stated  that  if  properly  canned  they  would  keep  in     youxq. 
good  condition  for  several  years. 

The  jury  found  a  verdict  for  the  plaintiffs  for  $2,072. 

February  10,  1888.  Barker,  Q.  C,  now  moved  for  a  new 
4irial. 

1st.  It  was  misdirection  to  tell  the  jury  that  there  was  a 
warranty  that  the  goods  were  according  to  the  sample.  2nd. 
In  directing  the  jury  that  there  was  an  implied  warranty  that 
the  lobsters  were  merchantable,  and  lit  for  food.  If  a  party 
sells  to  another  articles  of  food,  there  is  not  necessarily  an  im- 
plied warranty  that  they  are  merchantable,  or  fit  for  food. 
When  they  are  sold  by  sample,  still  less  is  there  an  implied 
warranty.  [Allen,  C.  J.  Since  the  trial  of  this  case,  Druin- 
tnond  V.  Van  Ingen,  (1)  before  the  House  of  Lords,  has  been 
reported.  That  case  seems  to  fully  justify  my  direction  to 
the  jury.] 

Seely,  contra. 

Barker,  Q.  (7.,  in  reply. 

The  following  authorities  were  referred  to  by  the  defend- 
ant's counsel :  Addison  on  Contracts,  495 ;  Benjamin  on  Sales, 
sees.  663,  667 ;  Ormrod  v.  Huth  (2) ;  Burnby  v.  Bollett  (3). 

Cwr.  adv.  vult 

On  the  following  day,  the  Court  delivered  judgment  refusing 
a  new  trial,  and  stated  that  Drummond  v.  Van  Ingen  was  a 
clear  authority  in  favor  of  the  plaintiffs. 

New  trial  refused.* 


(1)  12  App.  Gas.  284.  (2)  14  M.  k  W.  551.  (3)  10  M.  ^  W.  644. 

»  See  also  Joneii  v.  Bright,  5  Binjf.  538 ;  Jones  v.  Just.  L.  R.  3  Q.  B.  197  ;  Spurr  v.  Albert 
Jliniiig  Co.,  2  Han.  361;  Randall  v.  Ken-aon,  2  Q.  B.  D.  102. 
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ABANDONMENT—  Notice  of  —  Accept- 
ance of  notice 510 

See  Insuranc£.     2. 

AGGOIJNT  -Suit  for—Objection  for  want 

of  parties,  when  taken 340 

See  Chosb  in  Action. 

ADMIBALTY  GHABT8— Names  and  lo- 
cation of  places — Judicial  notice  of 510 

See  IxsuKANCE.     2. 

ADMISSIONS— Action  against  Sheriff  for 
escape  —  statements  of  debtor  before  his 
escape  as  to  fraudulent  conveyance — Admissi- 

biUty  of 449 

See  Sheriff. 

Correspondence   between   parties  with 

view  to  settlement  of  claim — Where  no  agree- 
ment to  be  without  prejudice — Evidence.  .273 
See  Bill  of  Sale. 

AFFIDAVIT— 7*0  ?iold  to  bail  — Arrest 
after  action  brought — Be/ore  whom  affidavit 
sfoom — Consol.  Stat,,  c.  38,  wc.  S—^ecessari/ 
allegations  in  affidavits.  ]  An  affi  davit  to  hold 
to  bail  after  the  commencement  of  an  action 
by  writ  of  summons  and  before  judgment, 
may  be  sworn  before  the  plaintiff's  attorney. 
(Allen,  O.  J.,  dubitante). 

Such  affidavit  need  not  state  the  reasons 
for  the  deponent's  belief  that  the  defendant 
is  about  to  leave  the  Province. 

Where  a  verdict  was  obtained  in  the  action 
against  the  escaped  debtor  before  his  arrest 
under  cap.  38,  Consol.  Stat.,  the  affidavit  to 
arrest  him  should  Rtate,  as  the  cause  of 
action,  the  claim  for  which  the  action  was 
brought  against  the  debtor. 

Though  the  affidavit  to  hold  to  bail  may 
be  irregular,  it  is  not  a  defence  to  an  action, 
against  the  sheriff  for  an  escape  from  arrest 
under  the  capias  issued  upon  it.  McManus 
V.  Wells 449 

To  hold  to  bail  —  Statement  of  cause 

of  action — Certainty  of. 531 

See  Practice.     2. 

AG£NT  —  Foreign    Insurance  Company — 

Power  to  cancel  policies 501 

See  Inhurance.     1. 


ALTERATION— BUI  of  exchange— Line 
through    drawer's    name    by    pen-mark  — 

Whether  a  material  alteration 420' 

See  Bill  of  Exchange. 

AMENDMENT— Notice  of  motion  for  new 

trial — Adding  new  ground 570- 

See  Practice.    3. 

ANIMAL  S— Mischievous— Dog  killing 

sheep — Liability  of  owner  of  dog 268' 

See  Mischievous  Animal. 

APPEAL  —  Conviction  for  fishing  during 
close  season — Right  of  appeal  to  Minister  of 
Marine  and  Fisheries — Whether  certiorari 

taken  away 27i 

See  Fisheries  Act.     1. 

Decision  on  demurrer  in  Equity — Where 

not  appealed  irom— If es  judicata 340 

See  CflOiiE  IN  Action. 

Equity — Service  of  notice 560 

See  Practice.    6. 

ARREST— Of  debtor— After  judgment  on 

original  claim 572* 

See  Justice's  Court. 

For    taxes    already    paid  —  Notice    of 

assessment— Liability  of  corporation  for  ille- 
gal arrest  on  execution  issued  by  its  officers 
—Execution  to  levy  on  goods,  or,  in  default 
imprisonment — Arrest  without  searching  for 

goods — Excescive  damages 24 

See  False  Imprisonment. 

ASSESSMENT -For  taxes— Notice  of,  ad- 
dressed to  wrong  person — Arrest  of  party 

assessed  for  non-payment  of  taxes 24 

See  False  Imprisonment. 

ASSIGNMENT— Chose  in  action— Equit- 
able interest 340 

See  Chose  in  Action. 

ATTACHMENT— For  contempt— Consol. 

Stat.,  c.  38,  sec.  22 205 

See  Debtor. 

BAIL— Affidavit  to  hold  to— Arrest  after 
action   brought  —  Necessary    allegations   in 

affidavit 441^' 

See  Affidavit. 
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BAIL  —  Ointinued. 

Affidavit  to    hold    to  —  Statement    of 

cause  of  action — Certainty  of 531 

See  Practice.    2. 

BIAS  —  Disqualification   by  relationship  — 

Justice  of  the  Peace 543 

See  Canada  Temperance  Act.    4. 

BILL  OF  EXCHANGE-^///  of  Exchamje 
— Action  by  dratrer  aifainat  accej)tor — Line 
throwjh  draicer^s  name  by  pen-marl' —  Whether 
a  material  alteration,]  Action  by  drawer 
against  the  acceptor  of  bill  of  exchange  pay- 
able to  drawer's  order.  When  the  bill  was 
offered  in  evidence,  the  drawer's  name 
showed  that  a  line  had  been  drawn  through 
it  with  a  pen.  No  evidence  was  given  to 
explain  it,  and  the  defendant  on  present- 
ment for  payment  did  not  deny  his  liability. 
//eW— Wetmore,  J.,  dissenting)— that  the 
mark  through  the  drawer's  name  did  not 
amount  to  an  alteration  of  the  bill,  and  that 
the  defendant  was  liable.  .Isaacs  v.  Grothe. 
420 

Delivered  to  bank   to  discount — Bight 

of  bank  to  appropriate  proceeds  in  payment 

of  indebtedness  of  party 564 

See  Trover.     1.  • 

BILL  OF  HALE  — Engine  inmill—Subati- 
tution  of  new  /or  old  enyine — Bill  of  sale  to 
vendor  of  7iew  engitie.  to  secure  purchase  money 
— Knowledge  qf  grantee  of  old  engine^  Trover 
for  old  engine  against  vendor  of  neto  engine — 
Kstoppel  —  Correspondence  with  view  to  settle- 
ment of  claim.  —  Admissions  irithont  prejudice 
—  Eviilence.]  In  1884,  S.  held  a  registered 
mortgage  bill  of  sale  of  a  st^m  engine  owned 
and  used  by  C.  in  his  mill.  .  In  April,  1887, 
C.  purchased  another  engine  from  M.,  who 
took  the  old  engine  in  part  payment,  and  a 
bill  of  sale  of  the  new  engine  as  security  for 
the  balance.  The  new  engine  was  put  in  the 
mill  and  the  old  one  taken  out  and  sent  to  M., 
without  S.'s  knowledge.  In  June,  1887,  S. 
was  told  by  C.  that  he  had  made  the  ex- 
change of  engines  with  M.,  to  which  S.  made 
no  objection.  The  mill  was  afterwards  burnt, 
whereupon  8.  took  possession  of  the  new 
engine,  claiming  it  under  his  bill  of  sale. 
M.  also  claimed  it  under  his  bill  of  sale. 
After  some  correspondence  between  S.  and 
M.,  S.  paid  M.  the  amount  due  him  by  C, 
and  M.  discharged  his  bill  of  sale. 

In  an  action  of  trover  by  S.  against  M. 
for  the  old  engine  : 

Held  by  VVktmore,  Kino  and  Tuck,  JJ., 
1.  (Allkn,  C.J.,  and  Palmer,  J.,  dissent- 
ing). That  S.  was  not  estopped  from  claiming 
the  old  engine  under  his  bill  of  sale. 


BILL  OP  SALE-- CoutiuoecL 

2.  That  the  correspondence  between  the 
parties  with  a  \iew  to  a  settlementwas  admis- 
sible, there  being  no  express  or  implied  agree- 
ment that  the  correspondence  was  to  be  with- 
out prejudice.    Stewart  v.  Muiruead.  .273 

BOARD    OF    VALUATORS -Statute 

providing  for  appointment  of  three — Power 

of  two  to  act 217 

See  Municipal  Corporation.     3. 

BOND  —  Action  on — Where  given  in  settle- 
ment of  suit  against  iudorsers  of  note  — 
Defence  that    indorsement    was    forged   to 

plaintiff's  knowledge  —  Evidence 462 

See  Evidence. 

BRITISH  NORTH  AMERiqA  AGT- 

Effect  of  sec.  92  on  Provincial  Railway  Com- 
pany —  Limitation  of  Actions « : . . .  oS8 

See  Railway  Company.    2. 

Right  of  Loca\  Legislature  to  prohibit 

sale  of  spirituous  liquors 113 

See  Liquor  License  Act. 

CANADA   TEMPERANCE  ACT-5i 

Vic.y  c.  o4 — Form  of  in/omiation — When  int- 
j^raiive — Conviction  as  for  a  first  ojenci — 

Whether  previous  conviction  must  be  charged.'\  • 
An  information  for  an  offence  under  The 
Canada  Temperance  Act  may  be  either  in  the 
form  (Aj  given  by  the  Summary  Convictions 
Act,  or  in  form  (R)  givOi  by  the  Act  51  Vic, 
can.  34. 

It  is  not  necessary  to  sustain  a  conviction 
as  for  a  first  offence  under  sec.  115,  sub-sec. 
(c.)  of  The  Canada  Temperance  Act,  that 
a  previous  conviction  should  be  charged. 
Ex  parte  Kelly 130 

2 Conviction  —  Costs  of  commitmefU  and 

conveying  defendant  to  gaol.]  A  conviction 
under  The  Canada  Temperance  Act  may  in- 
clude the  costs  and  charges  of  the  commit- 
ment and  conveying  the  defendant  to  gaol 
in  default  of  distress.  Ex  jtarte  Shbhan. 
133 

3  Conviction— Costs  qf  commitment  and 
conveying  defendant  to  gaol — Costs  of  dislre^.] 
In  a  conviction  under  The  Canada  Temper- 
ance Act  for  a  first  offence  of  unlawfully 
selling  intoxicating  liquor,  the  costs  of  com- 
mitment and  conveying  the  defendant  to  gaol 
if  the  fine  and  costs  are  not  levied  by  distress 
are  in  thd  discretion  of  the  Justice  under  sec. 
66  of  The  Summary  Convictions  Act. 

Where  such  costs  are  not  awarded,  they 
should  not  form  part  of  the  conviction  in  the 
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CANADA  TEMPEBAKCE  ACT -Continued, 
form  (J  1 )  given  by  the  Summary  Convictions 
Act,  which  admits  of  variance. 

Form  (T)  given  by  the  Act  51  Vic.  cap.  34, 
is  not  applicable  to  a  case  where  the  Justice 
does  not  adjudge  payment  of  the  costs  of 
commitment  and  conveying  the  defendant  to 
gaol. 

The  costs  of  a  distress  are  not  in  the  dis- 
cretion of  the  Justice  under  sec.  66  of  the 
Summary  Convictions  Act.  JSxpay'teWuxLE^, 
144 

4 Justice  of  Peace  —  Disqualification  by 

relationship  —  Bias  —  By  whom  informations 
laid  —  Third  ojence  —  Presence  of  defendant 
at  trial  —  Amendment  of  Act  after  first  con- 
viction— Keeping  for  Sale — Evidence,]  Where 
the  interest  of  a  Justice  of  the  Peace  in  a 
summary  prosecution  tried  before  him  is  not 
pecuniary,  it  must^  in  order  to  disqualify 
him,  be  such  a  substantial  interest  as  to  make 
it  likely  that  he  had  a  real  bias.  Mere  rela- 
tionship  to  the  prosecutor  is  not  sufhcient. 

A  number  of  persons,  including  one  N., 
were  associated  together  to  aid  in  enforcing 
the  Canada  Temperance  Act.  N.,  being  fur- 
nished with  money  b^'  a  member  of  the  associ- 
ation, purchased  intoxicating  liquor,  in  order 
to  enable  him  to  lay  informations  and  prove 
the  illegal  sale.  The  information  was  in  fact 
laid  by  a  policeman,  at  the  request  of  mem- 
bers of  the  association,  who  furnished  funds 
to  carry  on  the  prosecution.  The  conviction 
of  the  defendant  was  made  on  the  evidence 
of  N.,  who  was  a  cousin  of  the  Justice. 

^c/d  — (Wetmoke,  J.,  dissenting) — That 
his  relationship  to  N.  did  not  disqualify 
the  Justice  from  trying  the  information. 

It  is  not  necessary  that  prosecutions  for 
violation  of  the  Act  should  be  brought  by  or 
in  the  name  of  the  Collector  of  Inland  Revenue 
of  the  district  where  the  offence  is  committed. 

A  defendant  who  is  not  present  at  the  trial, 
but  is  represented  by  an  attorney,  may  be 
convicted  of  a  third  offence  :  following  Ex 
parte  Proves,  23  N.  B.  Rep.  38. 

Evidence  of  a  sale  of  intoxicating  liquor 
will  sustain  a  conviction  for  keeping  liquor 
for  sale. 

A  conviction  under  sec.  99  of  the  Canada 
Temperance  Act  for  illegally  keeping  intoxi- 
cating liquor  for  sale,  is  not  affected  by  the 
repeal  by  51  Vic,  cap.  34,  sec.  5  of  the  4th 
SQD-sec.  of  sec.  99,  which  relates  to  sales 
for  me<licinal  or  manufacturing  purposes.  Ex 
parte  Grieves 543 

CAUSE  OF  ACTION  — Statement  of,  in 
action  by  client  against  solicitor  for  negli- 
gence in  conducting  a  suit 620 

See  Solicitor  axd  Client. 


CAU8£  OF  ACnOK  — Continued. 

Statement  of  in  affidavit  to  hold  to  bail 

—Certainty  of 631 

See  Practice.     2. 

Statement  of  in  affidavit  to  hold  to  bail 

after  action  brought 449 

See  Affidavit. 

CEBTIOBABI  —  Conviction     for    fish  ins 
'    salmon  during  close  season— Right  of  appe^u 

to  Minister  of  Marine  and  Fisheries 271 

See  Fisheries  Act.     1. 

CHARTS— Admiralty  — Judicial  notice  of 
geographical  position  and  names  of  places. 510 
See  Insurance.     2. 

CHOSE  IN  ACTION-^w/f/»m«»/o/ 
— Equitable  intci'est — A-etjotiable  instrument — 
Trustee  and  Cestui  qM  trust  —  Parties  to  suU 
for  an  account  —  Objection  for  want  qf,  lohen 
taken — Appeal — Bes  judicata.]  C.  being  the 
holder  of  a  policy  of  insurance,  on  which  he 
had  brought  an  action,  assigned  his  interest 
therein  to  the  defendant  to  secure  him  for 
advances  made  to,  and  liabilities  incurred  for 
C.  Afterwards  C,  being  indebted  to  B., 
drew  an  order  on  defendant,  directing  him 
to  hold  the  balance  of  the  money  received 
by  him  on  account  of  the  insurance,  after 
paying  the  amount  owing  to  himself,  to  the 
order  of  B.,  to  whom  he  had  assigned  it. 
This  order  was  presented  by  B.  to  the  defen- 
dant, who  accepted  it  by  writing  his  name 
across  the  face  of  it.  B.  being  indebted  to 
the  plaintiff,  indorsed  and  delivered  the 
order  to  him,  and  assigned  to  him  all  his 
(B.'s)  interest,  legal  and  equitable,  in  the 
balance  of  the  insurance  money.  Notice  of 
this  assignment  was  given  to  the  defendant, 
who  agreed  to  hold  the  money,  when  receiv* 
ed,  till  the  rights  of  claimants  could  be  deter- 
mined,  but  afterwards  decline<l  to  be  bound 
to  hold  the  money.  The  plaintiff  then  tiled 
a  bill  for  an  account  of  the  claims  against 
the  fund  prior  to  the  assignment  to  him,  and 
for  a  decree  that  the  balance  in  the  hands  of 
the  defendant,  after  the  payment  of  such 
prior  claims,  should  be  paid  to  him.  The 
defendant  demurred  to  the  bill,  on  the  ground 
that  the  assignment  from  C.  to  him,  though 
absolute  on  its  face,  was  only  given  as  se- 
curity for  payment  of  a  debt,  and  therefor© 
that  C.  was  a  necessary  party  to  the  suit. 
The  demurrer  was  over-ruled,  and  the  judg- 
ment was  not  appealed  from.  Afterwards, 
on  the  hearing  of  the  case,  the  defendant 
claimed  to  renew  the  objection  that  C.  should 
have  been  a  party  to  the  suit,  but  it  was 
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CHOSE  IN  ACTION— Continued, 
rejected,  and  the  case  was  heard  on  the  ques- 
tions arising  upon  the  assignment  to  the 
plaintiff,  and  a  decree  was  made  in  his  favor. 
Held,  on  appeal,  1.  That  even  if  C.  was 
a  necessary  party  to  the  suit  for  an  account, 
that  question  having  been  determined  on  the 
demurrer,  and  not  appealed  from,  could  not 
be  renewed  on  the  hearing  of  the  case. 

2.  That  though  the  order  drawn  by  C.  on 
the  defendant  was  not  a  negotiable  instru- 
ment, his  writing  his  name  across  the  face  of 
it  amounted  to  his  assent  to  the  terms  of  it, 
and  therefore  that  he  held  the  balance  of  the 
fund  for  B.,  and  that  the  plaintiff,  as  the 
assignee  of  B.,  had  an  equitable  right  to 
that  balance  in  the  defendant's  hands. 

3.  That  the  plaintiff  not  having  knowledge 
of  any  outstanaing  equitable  rights  between 
6.  and  C,  would  not  be  affected  by  any  such 
equitable  rights.     McKean  v.  Jones 340 

CIVIL  BIGHTS— Power  of  Parliament  of 
Canada  to  legislate  in  respect  to  limitation  of 
actions— British  North  America  Act....58t) 
See  Railway  Company.    2. 

CLOSE  SEASON  —  Salmon  fishing— Con- 
viction for  violation  of  Act — Evidence 271 

See  Fisheries  Act.     1. 

COMMITMENT  —  Costs    of  —  Conviction 

under  Canada  Temperance  Act 133,  144 

See  Canada  Temveraxcb  Act.   2  4nd  3. 

CONFESSION  — Judgment  by— Applica- 
tion to  set  aside  as  fraudulent — Delay. .  .635 
See  Judgment. 

Judgment  by — Power  of  Justice  of  Peace 

to  sign  judgment  in  absence  of  parties. .  .572 
See  Justice's  Court. 

CONTEMPT — County  Court  Judge— Dom- 
inion Controverted  EUctions  Act — Prohibition 
— Order  J\^wi  with  stay  of  proceedintjM  —  JJis- 
regard  of  by  County  Court  Judge — Co«ts.  ]  A 
writ  of  prohibition  will  be  granted  to  restrain 
a  County  Court  Judge  from  proceeding  under 
the  Rev.  Stat,  of  Canada,  cap.  9,  relating  to 
Controverted  Elections,  in  a  matter  where  he 
is  acting  in  excess  of  his  jurisdiction. 

Where  a  Judge  of  this  Court  had  granted 
an  order  nisi  for  a  prohibition  to  restrain  a 
County  Court  Judge  from  proceeding  to  re- 
count the  votes  given  at  an  election  for  a 
member  of  the  House  of  Commons  under  the 
Rev.  Stat,  of  Canada,  cap.  8,  sec.  64,  with  a 
stay  of  proceedings  until  the  return  of  the 
order  nisi,  it  is  a  contempt  of  this  Court  for 
the  County  Court  Judge  to  proceed  with  the 
re-count. 


CONTEMPT  -  -  Goiitiu'jed. 

Where  the  County  Court  Judge  shewed 
that  he  acted  under  the  belief  that  the  64th 
sec.  ot  the  Act  required  him  to  proceed  a» 
he  did,  and  that  he  did  not  intend  to  act  con- 
temptuously, and  the  prosecutor  for  the  pro- 
hibition did  not  claim  costs,  no  punishment 
was  awarded  for  the  contempt.  JSx  parte 
Baird  :  In  re  Stradman 200 

Attachment  for — Refusal  of  witness  to 

give  evidence  where  debtor  not  served  with 
order  for  his  examination  under  Consol.  Stat. 

c.  38 205 

See  Debtor. 

CONTRACT— Appointment  of  valuators  by 
Municipal  Council — Wrongful    dismissal  — 
Action  for  breach  oi  contract—  Pleading.  .217 
See  Municipal  Corporation'.    3. 

CONTRIBUTORY  NEGLIGENCE— 

Negligent  construction  of  Railway  bridge — 
Workman  crossing  it  contrary  to  directions- 
with  notice  of  the  danger — Injury  to  work- 
man— Whether  Railway  liable 425 

See  Railway  Company.    4. 

Negligently  running   of   train   burning 

wood — Consec^uent  burning  bam,  small  part 
of  which  within  line  of  land  taken  by  Rail- 
way—Hay exposed  below  sills — Whether 
plaintiff  taking  no  means  to  protect  the  hay 
evidence  of  contributory  negligence  to  go  to 

the  jury  644 

See  Railway  Company.     1. 

CONTROVERTED  ELECTIONS  ACT 

— (ConsoL  Stat.,  cap,  5)'-'Form  of  Petition — 
Service  on  Jiesjwndents — How  return  should 
be  made.]  A  petition  under  The  Controvert- 
ed Elections  Act  (Consol.  Stat.,  cap.  5),  need 
not  shew  on  its  face  that  it  was  presented 
within  the  time  limited  by  the  Act;  it  is 
sufficient  if  Form  (A),  prescribed  by  the  Act, 
is  adopted. 

It  is  not  necessary  that  the  return  of  the 
service  of  the  duplicate  petition  should  be 
made  through  the  office  of  the  sheriff  of  the 
county  in  which  it  is  served.  Ryan,  peti- 
tioner, and  Turner  and  Lewis,  Respon- 
dents   634 

Dominion 42 

See   Dominion    Controvertbd    Elbc- 
tions  Act. 

CONVERSION  —  Bill  of  Exchange  de- 
livered to  bank  to  discount — Bank  appropri- 
ating proceeds  in  payment  of  indebtedness  of 

party 664 

See  Trover.    1. 
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CONYEBSIOir  -  Coutinued. 
Cargo  of  vessel  —  Verdict  against  mas- 
ter— Subsequeat    actioa  against  the  ship- 
owners—  Whether  owners  can  compel  plain- 
tiff to  sign  jadgment  against  master 407 

See  TuovKR.    2. 

Goods  under  bill  of  sale  —  Substitution 

of  new  for  old 273 

See  Bill  of  Sale. 

Tenants  in  common  of  chattel  —  Sale  of 

interest  of  one  co-tenant  under  execution .  295 
See  Trover.    3. 

CONVICTION  —  As  for  a  first  offence  un- 
der Canada  Temperance  Act,  sec.  115  (c) 
—  Whether  previous    conviction    must    be 

charged 130 

See  Canada  Temperance  Act.     1., 

Under  Summary  Convictions  Act  (R,  S. 

C.  cap.  178) — Adjudging  a  penalty  and  costs 

— Who  entitled  to  receive  them 123 

See  Summary  Conviction. 

CONVEYANCE  — Voluntery  —  Securing 
maintainance    and    support    of    grantor  — 

Whether  void  as  against  creditors 287 

See  Voluntary  Conveyance. 

COBPOB ATION  —  Foreign  —  Proof  of  in- 
corporation— Power  to  sue  on  a  promissory 
note 501 

See  Insurance.     1. 

Liability  of,  for  illegal  arrest  on  execution 

for  taxes  issued  by  its  officer  —  Respondeat 
auperior 24 

See  False  Imprisonment. 

Municipal— Malice— Wrongful  dismissal 

of  officer  by  Council  —  Liability  of  corpor- 
ation   217 

See  Municipal  Corporation.     3. 

COBBESPONDENCE  — With  view  to  a 
settlement  between  parties — ^Admissibility 

of 273 

See  Bill  op  Sale. 

KjOBTB—Iieview  of  tcnaiiofi—Efiitity  appeal.  ] 
Where  the  clerk  in  taxing  costs  does  not 
act  on  a  wrong  principle,  the  Court  will  not 
in  general  inquire  into  the  correctness  of  his 
opinion  upon  a  matter  of  fact. 

A  review  <if  taxation  was  refused  where  the 
objectionable  items  were  very  small.  Clark 
V.  SCHOFIELD 403 


COSTS  —  Coutinued. 

Action   brought  in  County  Court  and 

transferred  to  Supreme  Court  —  Amount 
recovered  within  jurisdiction  of  C^ounty  Court 

116 

See  Practice.    1. 

Contempt — Where  costs  not  asked  for. 

200 

See  Contempt. 

Conviction   under  Canada  Temperance 

Act — Commitment  and  conveying  delendant 

to  gaol 133,  144 

See  Canada  Temperance  Act.  2  and  3. 

Conviction  under  Canada  Temperance — 

Distress— Discretion  of  justice 144 

See  Canada  Temperance  Act.    3. 

Postponement  of  trial  on  usual  terms  of 

paying  costs — Settlement  of  cause — Power  of 
Judge  to  vary  order  so  as  to  include  costs  of 
opposing  application  for  postponement ...  1 19 
See  Practice.    4. 

Summary  Conviction  Act— Who  entitled 

to  receive  them 123 

See  Summary  CoN\^cTION. 

CO-TENANT  —  Tenants  in  common  of 
chattel—Sale  of  interest  of  one  under  execu- 
tion— Conversion 295 

See  Trover.    3. 

COUNTY— Buildings  of— Whether  City  in 
which  placed  liable  for  part  of  expenses  of 
erecting 662 

See  Frederictox,  City  of. 

COUNTY  COURT— Action  transferred  to 
Supreme  Court  —  Amount  recovered  within 
the  jurisdiction  of  County  Court — Whether 
certificate  for  costs  can  be  granted 116 

See  Practice.     1. 
Pleading — General  issue  in  trover. .  .295 

See  Trover.    3. 

Postponing  trial  on  usual  terms  of  paying 

costs  —  Settlement  of  cause  after  service  of 
order  —  Power  of  Judge  afterwards  to  vary 
order  so  as  to  include  the  costs  of  opposing 

postponement 119 

See  Practice.     4. 

COUNTY  COUET  JUDGE— Prohibition 
—  Order  nisi — Restraining  Judge  from  pro- 
ceeding with  recount  of  votes  under  Domi- 
nion Controverted  Elections  Act  —  Disregard 

of,  by  Judge 200 

See  Contempt, 
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COUMTY  C0X7BT  JUDGE  -Continued. 
Prohibitiou  to  restrain  Jndge  from  re- 
counting votes — Power  of  Judge  of  Supreme 
Court  to  grant  order  nisi  at  chambers. ...  162 
See  Dominion  Elections  Act. 

COUNTY  VALUATOR-Wrongful  dis- 

missal — Liability  of  corjwration 217 

See  Municipal  Corpokation.     3. 

DAMAGES  —  Action  for,   against  city  for 

injury  occasioned  by  alteringlevelof  street.     1 

See  Municipal  Corporation.    2. 

Action  for,  against  city  for  injury  occa- 
sioned by  defect  in  sidewalk  caused  by  a 

wrong-doer 372 

See  Municipal  Corporation.    5. 

Action  for,  against  city  for  injury  occa- 
sioned by  defective  construction  of  side- 
walk  311 

See  Municipal  Corporation.     1. 

Action  for,  against  city  for  injury  occa- 
sioned by  sidewalk  being  constructed  on  an 

inclined  plane 150 

See  Municipal  Corporation.    4. 

Action  for,  against  Railway  Company 

for    neglecting  to  erect  fences    and    cattle 

guards 588 

See  Railway  Company    2. 

Action  for,  against   Railway   Company 

for  the  burning  of  a  barn  through  negligence 

in  using  a  defective  locomotive 644 

See  Railway  Company.     1. 

Excessive  —  New  trial 24 

See  False  Imprisonment. 

DEBTOR  —  Examination  of,  under  Consol, 
Ulat,,  cap.  SS  —  Iff/ttsal  of  witncM  to  give  evi- 
dence where  debtor  not  served  with  order  — 
Attachment  for  confcmpt.]  A  County  Court 
Judge  has  no  authority  under  the  Consol. 
Stat.,  cap.  3S,  sec.  20,  to  examine  a  person  as 
a  witness  relating  to  the  property  of  a  judg- 
ment debtor  liable  to  be  taken  in  execution, 
unless  the  debtor  has  been  served  with  tlie 
Judge's  order  to  appear  for  the  purpose  of 
such  examination  ;  nor  is  such  person  liable 
to  an  attachment  under  sec.  22,  for  refusing 
to  give  evidence,  unless  such  order  for  tlie 
debtor  to.  appear  has  been  served.  (Wet- 
more  and  Tuck,  JJ.,  dissenting.)  Ex  parte 
Davidson 205 

DELAY— In  application  to  set  aside  a  judg- 
ment by  confession  as  fraudulent 63o 

See  Judgment. 


DEMURRER  —  Equity  —  Objection     for 

want  of  parties  —  Jies  judicata 340 

See  Cho3E  in  Action. 

Equity  —  Time  for  tiling 487 

See  PR.VCTICK.     5. 

DEPOSIT— Election  Act— Delivery  to  and 

acceptance  by  Returning  officer 162 

See  Dominion  Election.s  Act. 

DISCOUNT  —  Meaning  of 564 

See  Trovkii.     1. 

DISQUALIFIOATION  —  Relationship  — 
Justice  of  the  Peace 54S 

See  Canada  Temperance  Act.     4. 

DISTRESS  —  Costs  of  —  Conviction  under 

Canada  Temperance  Act 13.3,  144 

See  Canada  Temperance  A ct.    2  and  3. 

DISTRIBUTIONS—^^a^ii^e  o/,  26  Geo,  S, 

c.  11 ;  Consol.  Ulal. ,  c.  7S,  sec.  4  —  Personal 
property  of  married  woman  dying  intestcUt  — 
Husband's  right  to  —  Next  of  kin.]  The  per- 
sonal property  of  a  married  woman,  dying 
intestate,  vests  in  her  husband,  jure  mariii^ 
to  the  exclusion  of  her  next  of  kin.  (Palmsb, 
J.,  dissenting). 
The  right  of  a  husband  to  the  personal 

Eroperty  of  his  deceased  wife,  as  declared 
y  sec.  17  of  26  Geo.  3,  c.  11,  is  not  affected 
by  the  omission  of  such  a  provision  in  the 
Consol.  Stat.,  c.  78,  sec.  4,  regulating  the 
distribution  of  personal  property,  said  sec. 
17  being  only  declaratory  of  the  then  exist- 
ing law,  and  not  conferring  any  new  rights 
uix>n  the  husband.     In  re  Cleveiand.  . .  70 

DOG— Killing  Sheep  ^Action  against  owner 

— Scienter 26S 

See  MisciiiKvous  Animal. 

DOMINION  CONTROVERTED  ELEC- 
TIONS AOT— Election  PetUionService— 
Power  of  Court  to  order  Petition  off  jUe$j 
wliere  not  properly  served — Extending  time 
for  service  —  Respondent  evading  service.J 
Where  a  copy  of  an  election  petition,  with  the 
accompanying  notices,  under  The  Dominioa 
Controverted  Elections  Act  (R.  S.  C,  c.  9), 
has  not  been  properly  served,  the  Court  has 
power  to  order  the  petition  to  be  taken  oflT 
the  tiles  of  the  Court.  Rogers  v.  Wcdlace 
(24  N.  B.  Rep.  459)  followed. 

The  service  of  such  petition  at  the  res- 
pondent's residence  by  delivering  a  copy 
thereof  to  his  wifo,  he  being  at  the  time 
absent  from  the  Province,  is  not  sufficient. 

Where  a  service  made  at  the  respondent's 
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DOMnriON  COKTBOVEBTED  ELECTIONS 
ACT  —  ContiuuetL 

residence  is  relied  upon  to  constitute  a  per- 
sonal service,  it  should  be  clearly  shewn  tiiat 
tlie  petition  came  to  the  respondent's  possess- 
ion or  knowledge. 

"Where  an  order  was  made  under  sec.  10 
of  the  Act  extending  the  time  for  service  of  a 
petition,  and  it  was  not  served  within  the 
time  allowed,  the  Court  has  no  power  after- 
urards  to  grant  a  further  extension. 

Sub-sec.  2  of  sec.  32  of  the  Act,  providing 
that  an  elector  may  be  substituted  for  the 
petitioner  in  case  of  delay,  only  applies  to  a 
petition  that  has  been  properly  served.  Per 
TlTCK,   J. 

Per  Allen,  C.  J. — That  as  there  was  strong 
evidence  that  the  respondent  had  left  his 
residence  to  avoid  being  served  with  the 
petition,  and  the  fair  inference  was  that  it 
had  come  to  his  knowledge,  it  ought  not  to 
be  taken  off*  the  files  of  the  Court,  nor  the 
petitioner  adjudged  to  pay  the  costs  of  the 
application.     Palmek  v.  Baird 42 

Recount  —  Restraining    County    Court 

Judge  from  proceeding  with 162 

See  Dominion  Elections  Act. 

DOMINION  ELECTIONS  ACT.  1874- 

Nominat'ton  jHijjfr  and  dejfojtit — Accejdanctby 
Returning  Officer — Power  to  reject  after  2'>oll 
heUl—Kecount  of  votes  by  Count y  Court  Jialrje 
— Prohibition  to  restrain  Jiidtje.]  The  nomina- 
tion paper  required  by  **The  Dominion  Elec- 
tions Act,  1874,"  sections  18,  10  and  21  f'Rev. 
Stat.  c.  8,  sec.  21),  need  not  be  delivered  to 
the  Returning  Officer,  nor  the  deposit  of  $200 
be  paid  to  him,  by  an  agent  of  the  candidate 
antnorized  in  writing. 

A  nomination  of  a  candidate,  K.,  for  the 
House  of  Commons,  containing  all  the  requis- 
ites of  **The  Dominion  Elections  Act,  1874," 
was  duly  delivered  to  the  Retuniing  Officer, 
the  deposit  paid  to  him,  for  which  he  gave 
a  receipt,  as  required  by  sec.  19  of  the  Act. 
Another  candidate,  B.,  having  been  nomi- 
nated, a  poll  was  granted  —  the  County  re- 
turning but  one  member  —  and  at  the  declar- 
ation of  the  several  returns,  it  appeared  that 
K.  had  the  majority  of  the  votes;  but  on  B/s 
objection  that  K.  was  not  duly  nominated, 
because  his  deposit  was  not  paid  by  his  duly 
authorized  agent,  the  Returnine  OflBcer  de- 
clared B.  to  be  elected.  ApijTication  waa 
then  made  by  K.  to  the  Judge  of  the  County 
Court,  who  granted  an  order  appointing  a 
time  for  a  recount  of  the  votes,  under  sec.  64 
of  cap.  8,  Rev.  Stat.  Can. 

Held— Th&t  though  the  act  of  the  Return- 
ing Otifieer  declaring  B.  to  be  elected  was 
illegal,  it  was  not  a  matter  for  a  re-count  of 


DOMINION  ELECTIONS  ACT,  1874  -Continued, 
the  votes  polled,  within  the  jurisdiction  of 
the  County  Court  Judge  under  sec.  64,  and 
that  a  proliibition  would  lie  to  restrain  him 
from  proceeding  therein. 

Per  Allen,  C.  J.,  and  Wetmore,  J. 
(King,  J.  contra),  that  the  power  of  the 
Returning  Officer  to  decide  upon  the  suffi- 
ciency of  K.'s  nomination  as  a  candidate, 
ceased  when  he  accepted  it,  and  granted  the 
poll. 

A  Judge  at  Chambers  has  power  to  grant 
an  order  nifi  for  a  prohibition  returnable  in 
Term,  with  a  stay  of  proceedings  in  the 
meantime.     Ex  jKirte  Baird 162 

ELECTIONS  ACT —  Dominion— Nomina- 
tion paper  and  deposit — Returning  oflBcer— 

Recount — Prohibition 162 

See  Dominion  Elections  Act. 

Provincial  (Consol.  Stat.,  cap.  5) — Form 

of  petition — Service  on  respondents — How  re- 
turn should  be  made 634 

See  Controverted  Elections  Act. 

ELECTION  PETITION -Form  of  (Con- 
sol.   Stat.,  cap.   r>) — Return  of  service  need 

not  be  through  the  Sheriff's  office 634 

See  CosTRovERTED  Elections  Act. 

Service — Power  of  court  to  order  peti- 
tion off  flies,  when  not  properly  served — 
Extending   time    for    service  —  Respondent 

evading  service 42 

See   Dominion   Controverted  Elec- 
tions Act. 

ENTRY— On  land  to  take  property  wrong- 
fully detained 567 

See  Trespass. 

EQUITY  —  Appeal  —  Service  of  notice  of 

appeal 560 

See  Practice.    6. 

Court  of — What  words  sufficient  to  de- 
scribe in  common  law  declaration 620- 

See  Solicitor  akd  Client. 

Practice — Demurrer — Time  for  filing .  487 

See  Practice.    5. 

Practice — Demurrer — Where  not  appeal- 
ed from — Res  judicata 340 

See  Chose  in  Action. 

EQUITABLE  INTEBEST  —  Chose  in  ac- 
tion— Assignment  of 340* 

See  Chosk  in  Action. 
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ERASURE — Line  through  name  of  drawer 
of    bill   of  exchange — Whether    a    material 

alteration 420 

See  Bill  of  Exchange. 

ESCAPE  —  Action  against  Sheriff  for  — 
Measure  of  damages — Admissions  of  debtor — 

Admissibility  of 449 

See  Sheriff. 

ESTOPPEL— Bill  of  sale  of  engine  in  mill 
— Substitution  of  new  for  old  engine — Know- 
ledge of  grantee  of  old  engine 273 

See  Bill  of  Sale. 

EVIDENCE  —  Bo7ul  given  on  aettl^nnent  of 
Huit  af/ahiM  indorsers  of  note  —  Defence  (hat 
indorj/emetU  was/ortjed  to  plaintiff's  knowledtje 
—  Evidence  of  statement  by  maker  of  note  — 
Belief  of  plaintiffs  counsel  as  to  forgeiy  when 
bond  given  —  Cross-examination  —  Question 
arising  out  of  examination  in  chief — Proof  of 
kandicritiiig  —  Opinion  of  witness.]  The  de- 
fence to  an  action  on  a  bond  was  that  defend- 
ants were  induced  to  give  the  bond  in  order 
to  stifle  a  prosecution  against  S.  the  maker 
of  a  note,  for  forging  the  defendants'  names 
as  indorsers  thereon ;  which  note  was  dis- 
counted by  the  Plaintiff  Bank  for  S.,  and  on 
which  an  action  was  pending  against  the  de- 
fendants when  the  bond  was  given.  The 
jury  found  that  the  defendants  had  indorsed, 
or  authorized  the  indorsement  of  the  note ; 
and  that  they  signed  the  bond  voluntarily 
and  without  undue  pressure  by  the  plaintiff. 
Verdict  for  Plaintiff. 
Heldf  on  motion  for  a  new  trial : 
Per  VVetmore,  King  and  Tuck,  .TJ. 
(Allen',  C.  J.,  and  Palmer,  J.,  dissenting 
on  the  latter  ground). 

1.  That  evidence  of  a  statement  by  S.  to 
the  plaintiff's  agent,  that  the  indorsements 
on  the  notes  were  not  forged,  was  not  ad- 
missible, either  as  part  of  a  conversation  be- 
tween the  plaintiff's  agent  and  S.  given  on 
cross-examination,  or  as  evidence  of  the 
agent's  belief  that  the  indorsements  were 
genuine,  and  that  the  taking  of  the  bond 
was  a  bo7ia  fde  transaction. 

2.  That  evidence  that  the  plaintiff  had  not 
given  any  instructions  to  prosecute  S.  for 
forgery  was  inadmissible.  (Allen,  C.  J.,  and 
Palmer,  J.,  dissenting). 

3.  That  evidence  of  the  belief  of  the  plain- 
tiff's counsel,  who  took  part  in  the  settle- 
ment when  the  bond  was  given,  as  to  the 
genuineness  of  the  plaintiff's  claim  in  the 
action  on  the  note,  was  improperly  received. 
(Allen,  C.  J.,  and  Palmer,  J.,  dissenting.) 

4.  Evidence  of  a  witness  that  a  signature 
purporting  to  be  that  of  one  of  the  indorsers 
on  the  notes  was  written  by  the  same  person 


EYIDENCE  —  Continued. 

who  had  signed  a  paper  admitted  to  be 
genuine,  but  which  paper  was  not  then  shewn 
to  the  witness,  is  admissible.  (Per  Allen, 
C.  J.,  VVetmore,  Palmer  and  Tuck,  JJ.) 
Halifax  Banking  Co.  v.  Smith 462 

Action  against  City  for  injuries  caused 

by  defective  sidewalk — Evidence  of  general 

condition  of  streets  in  City 372 

See  MuxiciPAL  Corporatiox.     5. 

Action  by  husband  and  wife  for  injuries 

sustained  by  wife — Where  no  count  for  loss 
of  wife's  services — Evidence  as  to  what  the 
wife  devoted  the  money  she  earned — Ad- 
missibility of 372 

See  Municipal  Corporation.    5. 

Action  against  Sheriff  for  escape — State- 
ments of  debtor  as  to  alleged  fraudulent  con- 
veyances— ^Admissibility  of — Whether  state- 
ments of  grantee  admissible 449 

See  Sheriff. 

Correspondence  between  parties  with  a 

view  to  a  settlement  of  claims — Adroissibi- 

lityof 273 

See  Bill  of  Sale. 

Cross-examination — Question  arising  out 

direct  examination 372 

See  Municipal  Corporation.    5. 

Fishing  during  close  season — Having  fish 

in  one's  possession  during  prohibited  season 

—  Whether  sufficient  evidence  of  violation 
of  Act 271 

See  Fisheries  Act.     1. 

Improper  admission — Where  immaterial 

— Of  value  under  Rev.  Stat.,  c.  1C4,  sec.  18 

—  Of  sense  in  which  words  prima  fojcit  im- 
porting felony  are  used 670 

See  Slander. 

Improper  admission  of  —  Where  imma- 
terial—Itefusal  of  new  trial 372 

See  Mdnicipal  Corporation.    5. 

Of  keeping  intoxicating  liquors  for  sale — 

Evidence  of  a  sale 543 

See  Canada  Temperance  Act.    4. 

EXCESSIVE  DAMAGES-New  trial.24 
See  False  Imprisonment. 

EXEMPTION—From  taxation— Whether 
Act  33  Vic,  cap.  46,  applies  to  the  Frederic- 
ton  and  St.  Mary's  Eauway  Bridge  Co. . .  127 
See  Railway  Company.    3. 
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EXTENSION  OF  TIME—Service  of  elec- 
tion petition 42 

See   Dominion   Controverted   Elegtioiis 
Act. 

PALSE  mPEISONMENT -^rrw^  for 

taxes  already  paid — Noticii  of  assessment — 
Liability  of  Corporation  for  illegal  arrest  on 
execution  issued  by  its  officer  —  Respondeat 
superior — l&recution  to  levy  on  goods^  or,  in 
default,  imprisonment — Ari'est  without  search- 
ing for  goods  —  Excessive  damages  —  New 
trial,]  Plaintiff  (VV.  T.  F.)  having  re- 
ceived a  notice  addressed  to  W.  F.,  of  assess- 
ment for  taxes  against  him  in  the  City  of 
Portland,  under  the  Act  48  Vic,  c.  46,  paid 
the  amount  to  the  Chamberlain  of  the  City, 
who  gave  a  receipt  for  the  payment  and 
credited  it  to  W.  F.  in  the  Assessment 
Book.  It  afterwards  appearing  that  the 
assessment  against  the  plaintiff  was  unpaid, 
the  Receiver  of  Taxes  issued  an  execution 
against  him  for  the  amount,  by  which  a  con- 
stable was  directed  to  levy  on  the  plaintiffs 
goods  and  chattels,  and  in  default  of  goods, 
to  imprison  him.  The  constable  informed 
the  plaintiff  that  he  had  the  execution,  and 
applied  to  him  for  payment,  whereupon  the 
plaintiff  said  that  he  had  paid  the  taxes  and 
had  a  receipt  but  had  mislaid  it,  and  it  was 
never  produced  to  the  constable,  who  some 
months  afterwards  arrested  the  plaintiff  and 
he  then  paid  the  taxes  and  was  released. 
Having  afterwards  found  the  receipt,  the 
plaintiff  brought  an  action  for  false  imprison- 
ment against  the  City,  and  obtained  a  verdict 
for  8400  damages. 

//gfci__(WKTMORE,  J.,  dubitante)  1.  That 
even  if  the  taxes  paid  by  the  plaintiff  were 
not  the  taxes  against  himself,  but  the  taxes 
of  W.  F.,  his  arrest  was  wrongful  for  the  fol- 
lowing reasons:  — (a)  Because  the  execution 
directed  the  constable  to  arrest  the  plaintiff 
only  in  case  of  the  want  of  goods  and  chattels 
whereon  to  levy  the  amount,  and  there  was 
no  evidence  of  want  of  goods  and  chattels ; 
and  [b)  Because  it  was  proved  that  the  plain- 
tiff had  paid  the  identical  taxes  for  the  non- 
payment of  which  the  execution  issued. 

2.  That  the  execution  having;  been  issued 
by  the  Receiver  of  Taxes  of  the  City,  and  de- 
livered by  him  to  the  constable,  the  City — 
having  received  the  amount  of  the  taxes  paid 
by  the  plaintiff  to  obtain  his  discharge  from 
arrest— was  liable  for  the  wrongful  arrest. 

3.  That  the  damages  were  excessive,  and 
that  a  new  trial  should  be  granted  unless 
the  plaintiff  consented  to  reduce  them  to 
8100.  Per  Wetmore,  J.,  that  the  action 
should  have  been  brought  in  the  County 
Court. 


FALSE  IXFBIBONMENT-  ConUnued. 

Remarks  of  Tuck,  J.,  on  the  case  of  Mc- 
Sorley  v.  Mayor  of  St.  John,  6  Can.S.  C.  R. 
531.    Fanjoy  v.  The  City  of  Portland.  24 

Action  for,  on  arrest  for  debt  after  judg- 
ment thereon 572 

See  Justice's  Court. 

PELLOW-SEEVANT— Injury  to,  caused 
by  disobedience  of  orders  by  a  fellow-servant 

—  Liability  of  master 425 

See  Railway  Company.    4. 

FISHERIES  AOT-r/?.  S,  C,  c.  95)- 
Conviction  for  fishing  salmon  during  close  sea- 
son— Evidence — Appeal  to  MiniM^r— Certio- 
rari. ]  In  order  to  convict  a  person  of  illegal 
fishing  for  salmon  under  sec.  8  of  The  Fish- 
eries Act  (Kev.  Stat.  Can.,  c.  95),  it  is  not 
sufficient  that  the  defendant  had  in  his  pos- 
session a  salmon  during  the  prohibited  sea- 
son. There  must  be  some  evidence  to  show 
when,  where  and  in  what  manner  the  fish 
had  been  caught. 

Sec.  18,  sub-sec.  6,  of  the  Act  does  not 
take  away  the  right  of  certiorari.  Ex  parte 
Kelly 271 

2 (B.  S.  C,  c.  Do)— Fishery  offijcer~Ex 

officio  a  Justice,  of  the  Peace — Trespass— No- 
tice of  action  ]  Where  a  fishery  officer  under 
The  Fisheries  Act  (K.  S.  C.  cap.  95,  sec.  12) 
had  improperly  seized  a  quantity  of  fish  as 
being  illegally  caught  with  seines  : 

JJeld,  in  an  action  against  the  officer,  that 
as  he  was  acting  as  a  fishery  officer  in  seizing 
the  fish,  and  not  as  a  Justice  of  the  Peace, 
ex  officio,  under  The  FisJieries  Act,  he  was  not 
entitled  to  notice  of  action  under  The  Consol. 
Statutes,  cap.  90.    O'Brien  v.  Miller.  .114 

FOOD— Implied  warranty  that  goods  sold 
by  sample  are  merchantable  and  fit  for  food. 

675 

See  Sale  of  Goods. 

FOEEION  OOEPOEATION-Action  on 

promissory  note — Power  to  sue 501 

See  Insurance.     1. 

Insurance  company — Agent— Power  to 

cancel  policies 501 

See  Insurance.     1. 

Proof  of— Evidence 501 

See  Insurance.     1. 

FOEEIGN  LAW— When  action  may  be 
maintained  in  this  Province  for  wrong  com- 
mitted abroad 644 

See  Railway  Company.     1. 
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FOREIGN  STATE-Conaol.  Stat.,  c.  46. 

sec.  12— State  of  Maine 501 

See  Insurance.    1. 

FOBGEBY— Defence  in  action  on  bond 
given  in  Bettlement  of  suit  against  indorsers 
of  note — Evidence  of  statement  by  maker 
of  note — Belief  of  plaintiff's  coansel  as  to 

forgery  when  bond  was  given 462 

See  Evidence. 

FEAIJD — Failure  to  establish  on  application 
to  set  aside  judgment  by  confession  as  fraudu- 
lent  636 

See  Judgment. 

PREDERICTON,  Om  OT—MunicipalU}/ 
of  York— County  Buildings — Liability /or  ex- 
penses in  connection  therewith — Acts  4^  Vic, 
cap.  41,  and  45  Vic.  cap.  65. "^  Held — by 
Allen,  C.  J.,  Palmer  and  King,  JJ.,  (Wel- 
DON,   J.  dissenting). 

That  the  Act  42  Vic.  cap.  41,  does  not 
impose  any  liability  upon  the  City  of  Fred- 
ericton  to  pay  a  portion  of  the  expenses  in- 
curred by  the  County  Council  of  York  under 
Act  45  Vic,  cap.  65,  in  fitting  up  offices  for 
the  Registrar  of  Deeds,  and  for  the  Sheriff 
and  Clerk  of  the  Peace  for  the  County  of 
York. 

Per  Weldon  and  Wetmore,  JJ.,  that  the 
City  is  liable  for  one  third  of  the  expenses 
in  connection  with  the  office  of  the  Registrar 
of  Deeds.  MuNiciPALriT  op  York  v.  NIayor, 
ETC.,  OP  Fredericton 662 

GENERAL  ISSUE— County  Court— Evi- 
dence   295 

See  Trover.    3. 

Plea  amounting  to  general  issue— Set- 
ting aside  as  embarrassing 217 

See  Municipal  Corpouation.    3. 

HANDWRITING  — Proof  of  signature— 
Opinion  of  witness  who  had  seen  a  genuine 

signature — Admissibility  of 462 

See  E%iDENCB. 

HUSBAND  AND  WIPE-Action  by,  for 
injuries  sustained  by  wife— Where  no  count 
for  loss  of  wife's  services— Evidence  as  to 
what  the  wife  devoted  the  money  she  earned 

— ^Admissibility  of 372 

See  Municipal  Corporation.    5. 

Wife  dying  intestate — Right  of  husband 

to  personal  property  of  deceased  wife  ...  70 
See  Distributions,  Statute  of. 


ICE --Sidewalk  constructed  on  inclined 
plane  —  Foot  passenger  slipping  on  ice — 
Whether   sidewalk  properly  constructed  — 

Question  for  jury 150 

See  Municipal  Corporation.    4. 

IMPEISONMENT— In  default  of  goods 
whereon  to  levy  —  Arrest  without  searching 

for  goods 24 

See  False  Imprisonment. 

INFORMATION  —  Form    of  — Summary 

Convictions  Act  and  Act  51  Vic,  cap.  34.  130 

See  Canada  Temperance  Act.     1. 

INSUEANOE— ^oreiV/n  corporation  — 
Agent — Power  to  cancel  policies — Action  on 
promissory  note  given  to  foreign  corporation — 
Proof  of  foreign  corporation — CotisoL  Stat., 
c.  46,  sec.  12.]  Evidence  that  the  agent  of  a 
foreign  insurance  company  received  applica- 
tions for  insurance  and  forwarded  them  to 
the  company,  collected  the  premiums,  re- 
ceived and  delivered  the  policies,  and  settled 
and  paid  the  losses,  does  not  authorize  hini 
to  cancel  policies  issued  by  the  company. 

Evidence  that  a  foreign  corporation  was 
empowered  to  transact  marine  insurance, 
with  the  other  powers  incident  to  corpora- 
tions, is  sufficient  to  authorize  them  to  sue  on 
a  promissory  note  given  them  for  the  pre- 
mium on  an  insurance  policy. 

The  State  of  Maine  is  a  foreign  state  ;  and 
an  Act  of  the  Legislature  of  that  State  may, 
under  the  Consol.  Stat.,  c.  46,  sec.  12,  be 
proved  in  this  Province  by  a  copy  thereof, 
certified  by  the  Secretary  of  the  State,  and 
under  the  seal  thereof.  Palmer  v.  The 
Ocean  Marine  Ins.  Co 501 

2 Marine — Policy — Prohibitory    clause — 

Waiver — Sale  of  ve^ssel  by  master — Stringent 
necessity — Constructive  total  loss — Notice  of 
abandonmt  nt — Acceptance  o f— Breach  qf  war- 
ranty— Restoration  of  slUp — Admiralty  charts 
— Names  and  location  of  places — Judicial 
notice  of—  New  trial — Discovery  of  new  evi- 
dence.] A  condition  of  a  policy  of  marine 
insurance, — after  prohibiting  the  vessel  from 
carrying  in  bulk,  except  under  certain  speci- 
fied restrictions—declared  as  follows : — "Pro- 
hibited from  loading  lime,  from  the  river  and 
gulf  of  St.  Ijiwrence  (defining  the  bounds 
of  the  gulf,  seaward),  Northumberland  Straits 
and  Cape  Breton,  between  October  3l8t  and 
April  25th  ;  permitted,  however,  to  use  gulf 
ports  in  Nova  Scotia  proper,  up  to  Novem- 
ber 15th,  and  the  ports  of  Sydney  C.  B.,  and 
Pictou,  N.  S.,  until  November  25tb  ;  from 
Newfoundland  between  November  25th  and 
March  31st :  from  porta  in  Greenland  or 
Iceland  or  being  engaged  in  sealing;  from 
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IHSUltAKCE  —  Continued. 

the  coast  of  Labrador,  between  September 

15th  and  May  15tb:" 

Held — that  the  prohibition  was  not  limited 
to  the  loading  of  lime  at  the  ports  mentioned 
within  the  specified  dates,  bnt  applied  to  the 
use  of  the  prohibited  waters,  for  any  purpose 
during  those  periods. 

The  master  of  a  vessel  has  no  power  to  sell 
her  so  as  t6  affect  the  insurers,  except  under 
circumstances  of  stringent  necessity. 

In  order  to  convert  that  which  was  a  con- 
structive total  loss  at  the  time  notice  of 
abandonment  was  given,  into  a  partial  loss, 
the  ship  must  either  have  been  restored  to 
the  owner  before  the  commencement  of  the 
action,  or  be  in  a  position  to  be  restored. 
(Per  King  and  Tuck,  JJ.) 

Acceptance  of  notice  of  abandonment  must 
be  by  some  unequivocal  act.  Receipt  of  no- 
tice of  abandonment  by  the  agent  of  an  in- 
surance company,  and  his  statement  that  he 
would  forward  it  to  his  principal,  and  his 
belief  that  the  loss  would  be  paid,  do  not 
amount  to  acceptance  of  abandonment. 

The  Court  will  take  judicial  notice  of  the 
geographical  position  and  names  of  places 
laid  down  in  Admiralty  Charts. 

Where  a  policy  of  insurance  required  that 
an  action  against  the  underwriters  should  be 
brought  within  a  year  after  the  loss  claimed 
for,  and  a  writ  was  issued  within  the  time, 
but  the  copy  having  been  served  on  the  wrong 
person,  it  was  returned  by  the  officer  to  the 
attorney  who  issued  it,  and  he  sent  another 
copy,  which  was  properly  served— though 
after  the  year : 

Held — Per  Tuck,  J.,  that  the  suit  was 
commenced  when  the  writ  was  first  sent  to 
the  sheriff  to  be  served. 

Plaintiff  obtained  a  verdict  in  an  action 
against  an  insurance  company,  leave  having 
been  reserved  to  defendant  to  move  to  enter 
a  non-suit,  on  the  ground  that  there  had  been 
a  breach  of  warranty  by  the  plaintiff.  On 
hearing  the  motion  for  that  purpose,  the  de- 
fendant's counsel  stated  the  existence  of  a 
letter  in  the  plaintiff's  possession,  which 
the  Court  thought  might  operate  as  a  waiver 
of  the  breach  of  warranty  relied  on  as  a 
ground  of  non-suit;  and  he  also  admitted 
that  the  plaintiff 's  counsel  was  not  aware  of 
the  existence  of  the  letter,  at  the  trial.  The 
Conrt  (Palmer,  J.,  dissenting),  spranted  a  new 
trial  on  payment  of  costs.  O'Leaby  v.  Thk 
Pbucan  Iifs.  Co  610 

INTESTATE  ESTATE  — Personal  prop- 
-erty  of  married  woman  —  Husband's  right 


to. 


See  DiSTiiiBUTiONS,  Statute  of. 


70 


IBEEGXJLAEITY— Affidavit  to  hold  ta 
bail— -  Whether  defence  to  action  against 
Sheriff  for  an  escape  from  arrest  under  capias 

issued  upon  it 44^ 

See  Affidavh'. 

JOraT  WEONG-DOEES-Verdict 

against  one — Agreement  not  to  enforce  judg- 
ment against  him — W^hether    a    release  of 

others 407 

See  Trover.    2. 

JUDGMENT  — -ff//  covfession— Motion  to 
set  ojtide  as  fraxidult^nt — Father  and  son — 
Application  by  judgment  creditor— Failure  to 
rstahltsh  fraud — Delay. '\  A  summary  appli- 
cation by  a  judgment  creditor  of  the  defend- 
ant, to  set  aside  a  judgment  by  confession 
given  by  the  defendant  (the  plaintiff's  father), 
was  refused— the  applicant  having  failed  to 
establish  fraud  and  collusion  between  father 
and  son. 

Per  Palmer,  J.,  that  it  would  have  been 
more  satisfactory  to  try  the  question  of  fraud 
by  an  issue. 

Remarks  on  the  delay  in  making  the  ap- 
plication.    Neilson  v.  Neilson 635 

By  confession — In  justice's  court — Arrest 

on  original  debt 572 

See  Justice's  Court. 

Action    of    trover  —  Recovery    without 

satisfaction— Vesting  of  property 407 

See  Tro\'EK.     2. 

Verdict  against  join  t tort-feasors — Agree- 
ment not  to  enforce  judgment  against  one — 

Whether  a  release  of  others 407 

See  Trover.     2. 

JUDGMENT  CEEDITOE— Motion  by,  to 

set  aside  judgment  by  confession  as  fr  .nd- 
ulent — Application  refused  where  failure  to 
establish  fraud  and  collusion — Delay  in  mak- 
ing application 635 

See  Judgment. 

JUDGE'S    ORDER— Power  of   judge  to 
vary  order  after  having  been  acted  upon. .  11^ 
See  Practice.    4. 

JUDICIAL  NOTICE— Geographical  posi- 
tion and  names  of  places  laid  down  on  Admir- 
alty charts  .    510 

See  iNsrrRAMCB.    2. 

JUROR— Right  of  Judge  to  direct  juror  ta 
stand  aside 311 

See  Municipal  Cokforation.    1. 
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JUSTICE  OF  THE  PEAOE-Defendant 

confessing  judgment  in  writing — Whether 
justice  may  sign  judgment  thereon,  though 
neither  party  appears  on  the  return  of  the 

summons 572 

See  Justice's  Coubt. 

Disqualification  by  relationship  —  Bia^ 

<•.....• • • ••••  .......  04u 

See  Canada  Temperance  Act.    4. 

Fishery   oflBcer — Ex  officio  a  Justice  of 

the  Peace— Whether  entitled  to  notice  of 

action 114 

See  Fisheries  Act.    2. 

JUSTICE'S  OOUET— 'S'm/<  on  promissory 
note—Judgment  by  confession—  Merger  of  chum 
on  note— Subsequent  arrest  of  maker — False 
imprisonment  and  malicious  arreM — Probable 
cau^e— Direction  of  Judge  to  jury  to  find  cer- 
tain facts  only — Entry  of  verdict  upon  the 
finding. '\  In  a  suit  before  a  Justice  of  the 
Peace,  the  defendant  may  confess  judgment 
in  writing,  and  the  Justice  may  sign  judg- 
ment thereon  against  the  defendant,  though 
neither  party  appears  on  the  return  of  the 
summons.  Per  Allen,  C.  J.,  Wetmork, 
Palmer  and  Tuck,  JJ.,  King,  J.,  dissenting. 

Per  Allen,  C.  J.,  that  the  defendant  by 
giving  the  confession  had  waived  his  right  to 
object  to  the  Justice's  jurisdiction  on  the 
ground  that  it  did  not  appear  that  either  the 
plaintiff  or  defendant  resided  in  the  same 
parish  as  the  Justice,  as  directed  by  Consol. 
Stat.,  cap.  60,  sec.  6,  and  4*2  Vic,  cap.  13. 

Per  Kino,  J  ,  that  the  judgment  signed  by 
the  Justice  was  a  nullity  because  neither 
party  had  appeared  before  him  at  the  return 
of  the  summons;  and  per  King  and  Tuck, 
JJ.,  that  the  Justice  had  no  jurisdiction 
under  Consol.  Stat.,  cap.  60,  sec.  6,  on  the 
question  of  non-residence. 

Per  Allen,  C.  J.,  and  Palmer,  J.,  that 
the  Courts  of  Justices  of  the  Peace,  not 
being  Courts  of  Record,  the  original  debt 
was  not  extinguished  by  the  judgment  signed 
on  the  confession,  and  that  the  creditor  could 
sue  again  upon  the  original  debt. 

The  creditor  having  afterwards  arrested 
the  debtor  for  the  same  debt, 

Hekl,  in  an  action  for  false  imprisonment 
and  malicious  prosecution  —  1.  That  an  sms- 
tion  for  false  imprisonment  would  not  lie, 
the  capiat  on  which  the  arrest  was  made 
being  good  in  form,  and  issued  by  a  Court 
having  jurisdiction  over  the  subject-matter. 

2.  That  an  action  for  malicious  prosecution 
would  not  lie,  either  because  the  judgment 
on  the  confession  was  a  nullity,  or  that  the 
original  debtwasnotmerged  in  such  judgment. 


JUSTICE'S  C017BT  —  ContinuecL 

3.  That  the  defendant  had  reasonable  and 
probable  cause  for  arresting  the  plaintiff — 
the  debt  being  due,  and  the  jury  havios 
found  that  the  defendant  was  not  actnated 
by  malice  in  arresting  the  plaintiff. 

Where,  in  such  an  action,  the  jury  an- 
swered certain  questions  left  to  them  by  the 
Judge,  the  effect  of  which  was  to  negative 
malice  in  the  defendant,  the  Judge  may  then 
direct  the  verdict  to  be  entered  for  the  de- 
fendant, though  the  jury,  in  answering  the 
questions,  stated  at  first  that  they  found  for 
the  plaintiff. 

Wright  V.  Parlee  (3  Pugs.  381),  considered. 
Byram  v.  Johnston 572 

LEVEL  OF  STEEET— Power  to  alter  and 
amend  street— Right  to  cut  down  and  change 

grade 1 

See  Municipal  Corporation.    2. 

LIMITATION  OF  ACTIONS— Power  of 

Parliament  of  Canada  to  legislate  in  respect 

to — British  North  America  Act 588 

See  Railway  Company.    2. 

LIQUOR  LICENSE  AX3T  —  Spmtnous 
Liquors — Right  of  Local  Legislature  to  pro- 
hihit  saXe  of  —  British  North  America  Act, 
1867.  ]  A  mandamus  was  granted  to  compel 
the  Council  of  a  Municipality  to  hear  and 
determine  upon  an  application  for  a  license 
to  sell  spirituous  liquors  under  The  Liquor 
License  Act,  1887  (^  ic.  50,  c.  4),  where  the 
Council  had  refused  to  do  so  on  the  ground 
that  a  majority  of  the  rate-payers  of  the 
Parish  for  which  the  license  was  sought,  had 
petitioned  against  it  as  provided  for  by  sec- 
tion 31  of  the  Act.    &;  parte  Foley 113 

LIQUORS  —  Spirituous  —  Right    of    Local 

Legislature  to  prohibit  sale  of 113 

See  Liquor  Licensb  Acrr. 

MAINTENANCE  OF  GRANTOB- 

Voluntary    conveyance  —  Whether  void  as 

against  creditors 287 

See  Voluntary  Cokveyaxce. 

MALICE  —  Corporation  guilty  of— Plead- 
ing   217 

See  Municipal  Corporation.    3. 

MALICIOUS  PROSEMTUTIpN— Action 

for — Jury  negativing  malice — Right  of  Judge 

to  direct  verdict  for  plaintiff 572 

See  Justice's  Court. 


Digitized  by  VjOOQ IC 


XXIX.] 


INDEX. 


69S 


MANDAMUS— To  compel  Council  of  a 
Municipality  to  hear  and  determine  upon 
an  application  for  license  to  sell  spirituous 

liquors 113 

See  Liquor  License  Act. 

MARITAL  BIGHT  —  Married  woman  dy- 
ing  intestate — Kight  of  husband  to  personal 
property  of  deceased  wife  to  the  exclusion  of 

next  of  kin 70 

See  Distributions,  Statute  of. 

MABBIED  WOMAN— Personal  property 
of,   where  dying  intestate — Husband's  right 

to— Next  of  kin 70 

See  Distribution  .s,  Statute  of. 

MASTER  AND  SERVANT-Accident 
to  servant — Disobedience  of  orders  by  fel- 
low servant  proximate  cause  of  accident — 

Liability  of  master 425 

See  Railway  Company.    4. 

Subcontractors — Liability  for  negligence 

of  servants (>44 

See  Railway  Company.     1. 

Liability  of  corporation  for  illegal  arrest 

on  execution  for  taxes  issued  by  its  officer. 

24 

See  False  Imprisonment. 

MERGER— Of  original  debt  in  judgment— 

When  not 572 

See  Justice's  Court. 

MISOHIEVOnS  ANIMAL— Con^^.  Stat, 
cap.  Ill — Doy  kiUiiifj  sfitep — Action  ayaiTUft 
ownerScienter.]  In  an  action  under  C<insol. 
Stat.,  cap.  Itl,  against  the  owner  of  a  dog 
for  killing  a  sheep,  it  is  not  necessary  to 
allege  a  acienter.    Smith  v.  Buck 268 

MISDIREOTION-- Where  verdict  right— 

Whether  new  trial  will  be  granted 670 

See  Slander. 

MISPEASANOE-Cityof  Portland- 
Action  for  injury  occasioned  by  defect  in 
sidewalk  constructed  by  city — Liability  of 

city  for 311 

See  Municipal  Corporation.     1. 

MONOTON,  TOWN  OP -Liability  for 

non-repair  of  streets — Negligence 372 

See  Municipal  Corporation.     5. 

MUNIOIPAL    CORPORATION  -  C% 

of  Portland — Action  for  injury  occasioned  by 
drftci  in  aidtwalk— Misfeasance — LiaMlUy  of 
city  for— Notice  of  action—  Whether  necessary 
— Requirements  of  notice — Right  of  Judge  to 


MTrNIGIPAL  COBPOKATION- Continued. 
direct  a  juror  to  stand  aside.'\    The  City  of 
Portland  is  liable  for  injury  sustained  by  a 
person  iu  falling  through  a  defective  plank 
in  a  sidewalk  constructed  by  the  city. 

In  the  construction  of  various  Acts  of 
Assembly  relating  to  the  City  of  Portland, 
and  Commissioners  and  Surveyors  of  High- 
ways: JieUl^  that  notice  of  action  to  the 
City  was  not  necessary  before  commencing 
a  suit  for  the  injury  so  sustained  (Tuck,  J., 
dissenting). 

A  letter  from  the  plaintiff's  attorney  to- 
the  City  authorities,  notifying  them  of  th& 
injury  to  the  plaintiff  in  consequence  of  the 
defective  sidewalk,  and  stating  his  intention, 
to  claim  damages  for  his  injuries,  and  re- 
questing the  City  to  make  inquiry  into  the 
circumstances,  and  to  pay  the  plaintiff  such 
damages  as  he  is  entitled  to,  does  not  contain 
any  of  the  essentials  uf  a  statutory  notice  of 
action. 

Where  the  Act  incorporating  the  City  of 
Portland  declared  that  no  rate-payer  of  the 
City  should  be  deemed  incompetent  as  a 
juror  in  actions  iu  which  the  City  was  a 
party,  the  presiding  Judge  in  an  action 
against  the  City  has  no  authority  to  order  a 
juror  who  is  regularly  drawn  from  the  list  to 
stand  aside  because  he  is  a  rate-payer  in  the 
City  (Frasek.  J.,  dissenting).  Christie  v. 
The  City  of  Portlamj 311 

2 City  of  Portland— Power  to  alter  and 

amend  streets— Right  to  cut  down  and  change 
grcule- Negligence.]  The  Act  .S4  Vic  ,  c.  U, 
incorporating  the  City  of  Portland,  gave  the 
City  Council  the  control  and  management  of 
the  streets,  v  ith  power  *'  to  open,  lay  out, 
regulate,  repair,  amend  and  clean  the  same." 

The  plaintiff's  house  fronted  on  one  of  the 
streets  of  the  city,  standing  a  few  feet  back 
from  the  line  of  the  Htreet,  which  at  that 
place  was  lower  than  the  land  on  wliich  the 
house  stood,  and  was  reached  by  steps  from 
the  front  of  house.  The  Corporation,  in 
altorin^  the  level  of  the  street,  cut  it  dowii 
some  feet  lower  than  it  had  been,  and  in 
doing  so,  took  away  the  steps  leading  up  to- 
the  plaintiff's  house  —  the  overseer  of  the 
work  stating  that  they  would  be  replaced. 
The  plaintiff  then,  in  order  to  get  access  to 
and  from  the  street,  placed  planks  from  the 
front  of  his  house  to  the  street  beloM',  on  an 
incline  of  about  30  degrees.  In  going  from 
the  house  to  the  street  uiK)n  these  planks, 
the  plaintiff's  M'ife  slipped  and  was  injured 

Held — in  an  action  against  the  city  for  the 
injury  to  the  wife —(Palmer,  J.,  dissenting), 
that  the  corporation  was  not  liable,  the 
alteration  in  the  level  of  the  street  being 
authorized  by  the  Act  of  incorporation,  and 
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ICmnCIPAL  CORPORATION     Continued, 
the  work  not  having  been  done  negligently. 
Williams  v.  City  of  Portland 1 

3 County  Valuator —  Wrongful  dismissal— 

Liability  of  corporation — P leadings —Malice 
— Power  of  two  Valuators  to  act— Power  of 
County  Council  to  contract  xcith  Valuators.] 
-G.  being  duly  qualiHed,  was  appointed  by 
the  County  Council  of  VVestmorland,  one  of 
the  Valuators  of  the  County,  the  tonn  of 
office  being  for  three  years,  by  the  Cousol. 
■Stat.  cap.  100,  sec.  35.  During  the  term, 
the  Council  dismissed  (1.  on  the  ground  that 
he  had.  since  his  appointment,  ceased  to  be 
a  ratepayer  on  property,  cap.  09,  sec.  65  of 
the  Statutes  declaring  that  no  person  should 
be  eligible  to  be  appointed  to  any  County 
office  unless  he  was  a  ratepayer  on  property 
or  income,  and  had  paid  his  rates  for  the  pre- 
vious year.  In  an  action  by  (t.  against  the 
Municipality  of  the  County  for  a  wrongful 
dismissal, — Held  on  demurrer  to  the  declara- 
tion : 

1.  By  Palmer,  Kino  and  Fraskr,  JJ.,  that 
a  count  alleging  that  the  defendants  wrong- 
fully and  maliciously  dismissed  the  plaintitf 
was  good. 

By  Allbn,  C.  J.,  that  as  the  Council  had 
•exceeded  its  power  in  dismissinff  the  plaiu- 
tiflf,  the  municipality  was  not  liable. 

By  Tuck,  J.,  that  though  the  members  of 
the  Council  who  voted  for  his  dismissal 
might  be  liable  for  his  wrongful  dismissal, 
the  municipality  was  not  liable. 

2.  By  Allen,  C.  J.,  King  and  Eraser, 
JJ.,  that  a  count  slating  a  wrongful  dis- 
missal of  the  plaintiff,  without  stating  that 
it  was  done  maliciously,  was  good. 

By  Palmer,  J.,  that  malice  must  be  al- 
leged in  order  to  make  the  defendHnts  liable. 

By  Tuck,  J.,  that  the  wrongful  dismissal 
was,  at  most,  an  error  in  judgment  of  the 
Council,  and  that  the  defendants  were  not 
liable. 

3.  Where  the  statute  provides  for  the  ap- 
pointment of  three  valuators,  the  Board  of 
Valuators  must  be  full  before  they  can  act ; 
therefore  a  count  alleging  the  wrongful  re- 
fusal of  the  Council  to  allow  the  plaintiff 
And  one  other  valuator  to  proceed  with  the 
work  of  valuation,  is  bad. 

4.  By  Allen,  C.  J.,  Palmer  and  Fraser, 
JJ.,  thflt  a  count  alleging  a  contract  by  the 
Council  to  employ  the  pTaintiflf  as  valuator 
for  the  term  of  three  years,  for  certain  rea- 
Aonable  remuneration  ;  that  the  plaintiff  en- 
tered into  the  service  of  the  defendants  as 
such  valuator,  and  that  they  afterwards 
wrong  fully  dismissed  him,  stated  a  cause  of 
action. 


innnCIFAL  corporation  -  Contiuued. 

By  King  and  Tuck,  J  J.,  that  the  appoint- 
ment of  valuators  was  obligatory  on  the 
Council  by  statute,  and  was  the  exercise  of  » 
public  trust,  and,  therefore,  did  not  create 
any  contract  between  the  plaintiff  and  the 
defendants,  for  breach  of  which  an  action 
would  lie. 

Plea  amounting  to  the  general  issue.  Set- 
ting aside  plea  as  embarrassing  under  Consol. 
Stat.,  c.  37,  8.  88.  Gallagher  v.  The  Mu- 
nicipality OF  Westmorland 217 

4 Sidettmlk  constructed  on  inclined  plome — 

IVhet/ier  jtrofterly  constructed — Foot  pasaenffer 
slippimj  on  ice  —  Negligence  —  Question  far 
jury.]  A  sidewalk  was  constructed  on  a 
street  in  St.  John  running  from  east  to  weat» 
a  distance  of  480  feet  on  a  grade  of  about 
8  feet  in  100  feet.  From  the  south  line  of 
the  street  the  sidewalk  also  sloped  north- 
ward to  the  gutter  in  various  grades — at 
one  point  the  slope  being  about  one  foot  in 
eight.  At  this  point,  watpr  from  the  land 
south  of  the  street  (which  was  higher  than 
the  sidewalk)  was  accustomed  to  run  across 
the  sidewalk  to  the  gutter,  and  to  freeze  in 
winter  and  form  ice  on  the  sidewalk.  The 
plaintiff,  in  walking  upon  the  sidewalk  at 
this  point  in  the  evening,  slipped  upon  the 
ice  and  was  injured.  In  an  action  against 
the  city  for  damages,  a  nonsuit  was  granted 
on  the  ground  that  there  was  no  evidence  of 
negligence : 

held  —  ^r  Allen,  C.  J.,  Palmer  and 
King,  JJ.,  (Eraser  and  Tuck,  JJ.,  dis- 
senting)—  That  there  was  evidence  which 
should  have  been  left  to  the  jury  to  find 
whether  the  defendants  had  been  guilty  of 
negligence  in  the  construction  of  Uie  side- 
walk.] Driscoll  v.  The  Mayor,  etc.,  or 
City  ov  Saint  John 150 

5 To'vn  of  Moncton — Liability  for  non- 

rejxiir  qf  streets — Negligence —  Where  dtfeet  is 
caused  by  a  torong-dotr — Evidence — Where 
immaterial  —  Cross -examinaXiou  —  Question 
arising  out  of  direct  examination — New  trial.] 
The  Town  of  Moncton  is  liable  for  injuiy 
caused  by  non-repair  of  a  sidewalk  construct- 
ed by  the  Town ;  provided  it  has  either 
actual  or  constructive  notice  of  the  defect. 

The  fact  that  the  dangerous  state  of  the 
sidewalk  was  caused  by  a  wrong-doer  does 
not  relieve  the  town  of  its  liability. 

Per  Tuck,  J.  —  That  there  was  no  evidence 
from  which  the  jury  could  reasonably  infer 
that  the  defendants  were  guilty  of  negligence 
in  not  repairing  the  sidewalk. 

In  an  action  by  husband  and  wife  to  rs- 
cover  damages  for  injuries  sustained  by  the 
wife  through  defendants*  negligence  in  not 
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HXmiCIFAL  GORPOKATIOK  -Coutlnuod. 
repairing  a  street,  where  the  declaration  did 
not  contain  a  coant  by  the  husband  for  loss 
of  his  wife's  services,  she  was  asked  on  direct 
•examination,  to  what  she  devot«d  the  money 
she  earned  ?  to  which  she  replied,  that  it 
went  to  her  children,  and  the  support  of  her 
family,  for  things  for  the  house  : 

HM  by  Wetmore,  Palmer  and  Eraser, 
JJ.  (Allen,  (/.  J.,  and  KiNCi,  J.,  dissenting), 
that  the  evidence  was  immaterial,  and  was 
not  a  ground  for  a  new  trial. 

In  such  action  the  Mayor  of  the  Town  gave 
evidence  for  the  defendants,  of  the  care  with 
which  the  officials  looked  after  the  streets  : 

Held  per  Wbtmork,  Palmer,  King  and 
Eraser,  JJ.,  (Allen,  C.  J.,  dubitante),  that 
he  might  be  asked  on  cross-examination,  if 
he  knew  on  what  street  a  person  had  fallen 
and  was  injured,  and  for  which  an  action 
was  brought — such  question  arising  out  of 
the  direct  examination.  Cameron  v.  Town 
OF  MoNcrroN 372 

MUNICIPALITY  —  Council  of,  compel- 
led by  Mandamus  to  hear  and  determine 
upon  an  application  for  license  to  sell  spiritu- 
ous liquors 113 

See  LiQcoR  License  Act. 

of  York — Liability  of  for  fitting  up  offices 

of  Begistrar  of  Deeds,  and  for  Sheriff  and 
-Clerk  of  the  Peace  under 45  Vic.  c.  G5. .  .662 
See  FuBDERicTON,  City  of. 

NEGLIGENOE— Action  for,  in  conducting 

a  suit— Pleading 620 

See  Solicitor  and  Client. 

Alteration  of  level  of  street — Injury  to 

owner  of  house  in  going  to  street  where  level 

changed 1 

See  Municipal  Corporation.     2. 

Contributory — Where  hay  exposed  be- 
low sills  of  barn  near  Railroad — Whether 
plaintiff  not  taking  any  means  to  protect  it, 

is  evidence  of,  to  be  left  to  the  Jury 644 

See  Railway  Company.     1. 

In  construction  of  sidewalk  —  Question 

for  Jury 160 

See  Municipal  Corporation.    4. 

In  construction  of  bridge  by  a  railway 

•oompanv-^Liability  for  death  of   workman 

caused  by  defect 425 

See  Railway  Company.    4. 

Liability  of  sub-contractor  for  negli- 
gence of  his  servants 644 

See  Railway  Company.     1. 


NEOLIGEKCE  -  Continued. 

Nou-repair  of  street — Where  defect  is 

caused  by  a  wrong-doer 372 

See  Municipal  Couporatiox.    5. 

Railway  Company  not  erecting  fences 

and  cattle  guards— Action  for  damages  re- 
sulting therefrom 588 

See  Railway  Company.    2. 

NEW  EVIDENOE— Admission  of  exist- 
ence of,  by  opposite  counsel  on  argument — 

New  trial 510 

See  Insurance.    2. 

Discovery  of — Amending  notice  of  mo- 
tion for  new  trial 670 

See  Practice.    3. 

NEW  TEIAL— Discovery  of  new  evidence. 

510 

See  Insurance.    2. 

Excessive  damages 24 

See  False  Imprisonment. 

Improper  admission  of  evidence — Where 

immaterial 372 

See  Municipal  Corporation.     5. 

Misdirection — Where  slight  and  verdict 

is  considered  to  be  in  accordance  with  facts- 

Whether  new  trial 670 

See  Slander. 

Notice  of  motion — Amendment  of — Add- 
ing new  ground 570 

See  Practice.     3. 

NEXT  OF  KIN— Married  woman  dying 

intestate — Rights  of  husband 70 

See  Distributions,  Statute  of. 

NOMINATION  PAPER  -  Deposit  -  Ac- 
ceptance by  Returning    Officer — Power    to 

reject  after  poll  held 162 

See  Dominion  Elections  Act. 

NOTICE  OP  ACTION -Fishery  officer 
under  Rev.  Stat.  Can.  cap.  95,  ex  officio  a 
Justice  of  the  Peace — Trespass  for  improper 

seizure 1 14 

See  Fisheries  Act.    2. 

Requirements  of  notice — Whether  notice 

necessary  before  action  against  City  of  Port- 
land for  injury  caused  by  defect  in  side- 
walk  311 

See  Municipal  Corporation.    1. 
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NOTICE  OP  MOTION-For  new  trial- 

Amendment  of 570 

See  PitAcncE.     3. 

OPFICER  — Of  Municipal  Corporation  — 
Wrongful  dismissal — Liability  ot  Corpora- 
tion  217 

See  Municipal  Corporation.    3. 

ORDEE— Of  Judge— Varying  order— Time 

for  application 119 

See  Practice.    4. 

OVERSEERS  OP  THE  l^OOR- belief  of 
French  poor— Riyht  of  Action  for — ConsoL 
Stat,  cap.  09,  sec.  67,  and  cap.  102,  see  3.] 
The  overseers  of  the  poor  in  a  Parish  in 
which  overseers  for  the  French  inhabitants 
have  also  been  elected  under  Consol.  Stat, 
cap.  99,  sec.  67,  cannot,  under  cap.  102.  sec. 
3,  recover  from  the  latter  overseers  for  re- 
lief provided  to  a  French  pauper  in  that 
Parish.  Overseers  of  the  Poor  for  the 
Parish  of  Moncton  v.  Over.seers  of  the 
Poor  for  the  French  Inhabitants  of 
MoNCTO.v 632 

PARTIES— Suit  for  an  account-Objection 

for  want  of  parties,  when  taken 340 

See  Chose  in  Action. 

PAUPER— Action  for  relief  of  French  by 
Overseers — Consol.  Stat.  cap.  99  sec.  67,  and 

cap.  102  sec.  3 632 

See  Overseeru  of  the  Poor. 

PENALTY  —  Summary  Convictions  Act  — 

To  whom  penalty  must  be  paid 123 

See  Summary  Conviction. 

PLEA — General  Issue — Setting  aside  as  em-    i 
barrassing  under  Consol.  Stat.  cap.  37  sec.  88    | 

217 

See  Municipal  Corporation.    3. 

PLEADING  —  Action  against  Municipal 
Corporation  for  wrongful  dismissal  of  County 

Valuator— Malice— Contract 217 

See  Municipal  Corporation.     3. 

Action  against  owner  of  a  dog  for  killing 

sheep — Scienter 268 

See  Mischievous  Animal. 

Action  for  negligence  in  conducting   a 

suit — Necessary  averments  in  declaration .  620 
See  Solicitor  and  Client. 

County  Court — General  issue  in  Trover. 

295 

See  Trover.     3. 


FLEADDTO  -  Continued. 

Power  of  Parliament  of  Canada  to  l^s- 

late  in  respect  to  588 

See  Railway  Compaxy.    2. 

Trespass  to  land — Entering  to  take  prop- 
erty wrongfully  detained  by  plaintiff 567 

See  Trespa&s. 

POLICY — Marine  insurance  —  Prohibitory 

clause — Construction  of 510* 

See  Insurance.    2. 

Marine  insurance — Foreign  corporation' 

— Power  of  agent  to  cancel 510 

See  IxsuRANCR.     2. 

POOR  — Relief  of  French  inhabitants  of 
Moncton— Right  of  action  for— Consol.  Stat., 

cap.  IK),  sec.  67»  and  cap.  102,  sec.  3 632 

See  Overseers  of  the  Poor. 

POBTLAND,  CITY  OP-Power  to  alter 
and  amend  streets — Right  to  cut  down  and 

change  grade — Negligence 1 

See  Municipal  Corporation.    2. 

PBAOTIOE  —  Action  broughi  in  Covtnty 
Court  cmd  transftrrfd  to  Supreme  Court  — 
Amount  recovered  wUhiu  the  jurisdiction  of 
County  Court —  Whelfier  certiJicaU  for  cosU 
can  he  granted.]  Where  an  action  of  as- 
sumpsit brought  in  the  County  Court  was 
transferred  to  the  Supreme  Court  by  the 
County  Court  Judj^e,  and  no  greater  amount 
was  recovered  than  might  have  been  recov> 
ered  in  the  County  C^urt,  the  plaintiff  is 
entitled  to  Supreme  Court  costs  without  a 
certificate  of  the  Judge.  (Wetmors,  J., 
duhitantf. ) 

The  action  not  having  been  ** brought" 
in  the  Supreme  Court,  is  not  a  case  where 
a  certificate  can  be  granted,  under  the  Act 
49  Vic.  c.  18.    O'Doherttv.  Bickford.11& 

2 Affidavit  to  hold  to  bail—Statement  qf 

cause  0/'  action—Certainty  q/".1  An  affidavit 
to  hold  to  bail  should  be  direct  and  positive 
as  to  the  existence  of  a  cause  of  action. 

Therefore,  an  affidavit  to  hold  the  master 
of  a  vessel  to  bail  in  an  action  for  negli- 
gently losing  a  scow,  which  stated  that  tl*e 
scow  had  b^n  taken  to  the  vessel  with  deals 
for  loadinff,  and  made  fast  thereto,  and  taken 
charge  of  by  the  master,  but  only  alleged  the 
negligence  of  the  master,  and  consequent 
loss  of  the  scow,  as  matter  of  information 
and  belief,  was  held  insufficient. 

Per  Palmer,  J.  That  if  the  affidavit 
alleged  facts  that  were  reasonable  evidence 
of  a  cause  of  action,  sufficient  to  satisfy  the 
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Jodge  who  ordered  the  arrest,  it  was  suffici- 
ent.   Satre  v.  Williams 531 

3 Amendment  qf  notice  of  motion  for  new 

trial — Adding  new  ground.]  Amendment  of 
a  notice  of  motion  for  a  new  trial  allowed  on 
payment  of  costs,  by  adding,  as  a  ground, 
the  discovery  of  new  evidence. 

Per  Tuck,  J.,  that  the  applicant  was  en- 
titled to  amend  without  costs,  as  a  matter 
of  right.     Inch  v.  Fle welling 570 

4 County  Court — Postponing  trial  on  usual 

terms  qf  paying  costs — Settlement  of  cause  after 
service  qf  order— Power  of  Judge  qfterwards 
to  vary  order  so' as  to  include  the  costs  of 
opposing  postponement.]  The  trial  of  a  cause 
in  the  County  Court  was  postponed  by  the 
Judge  "  on  the  usual  terms  of  paying  costs." 
The  order  served,  directed  the  defendant  to 
'*pay  to  the  plaintiff  any  costs  he  had  been 
put  to  in  preparing  for  trial."  The  parties 
then  settled  tne  cause  on  the  terms  that  the 
defendant  should  pay  the  taxable  costs;  but 
before  the  costs  were  taxed,  the  County 
Court  Judge,  on  application  of  the  plaintifr, 
amended  his  order  so  as  to  include  the  plain- 
tiff's costs  of  opposing  the  postponement. 

HMf  that  the  original  order  having  been 
acted  upon,  the  Judge  had  no  powpr  after- 
wards to  vary  it,  even  though  it  did  not 
express  his  intention  on  the  motion  for  the 
postponement.  Noon  an  v.  the  Bank  of 
British  North  America 119 

5 Etpiity — Demurrer  —  Time  for  filing — 

Consol  Stat.,  cap.  40,  sees.  2  awl  2S~Act  45 
Vie.  cap.  8,  sec.  4»]  Where  a  demurrer  had 
been  ordered  to  be  taken  off  file  because  it 
was  not  filed  within  a  month  after  service 
of  a  copy  of  the  Bill  and  interrogatories  o^i 
the  defendant,  according  to  the  Consol.  Stat., 
cap.  49,  sec.  28 : 

Held— Vet  King,  Fraser  and  Tuck,  J  J. 
(Allen,  C.  J.,  dissenting),  that  the  practice 
was  altered  by  the  Act  45  Vic,  cap.  8,  sec. 
4,  and  that  a  demurrer  could  be  filed  without 
a  Judge's  order,  after  the  expiration  of  a 
month  from  the  service  of  the  Bill,  etc.,  and 
within  ten  days  after  demand  of  a  plea, 
answer,  etc.,  served  on  the  defendant.  Bur- 
fee  V.  WkTMORK 487 

6 Equity  appeal— Service  of  notice  qf  aj)- 

peal.]  The  Court  has  no  jurisdiction  to  ex- 
tend the  time  for  appealing  from  a  decree 
in  Equity,  unless  notice  of  appeal  has  been 
served  on  the  Judge  who  made  the  decree, 
within  the  time  directed  by  the  Consol.  Stat., 
cap.  49,  sec.  61.  Harrison  v.  the  Nor- 
thern AND  Western  Kailway  Company. 
660 


of  — 
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FBACnOE  —  Continued. 

Commencement   of   suit  —  Time 

Where  writ  served  on  wrong  person. . . 
See  Insurance.    2. 


Costs— Review  of  taxation 403- 

See  Cos'i-s. 

Entry  of  verdict  upon  finding  certain 

facts  by  jury  as  directed  by  the  Judge. .  .572" 
See  Justice's  Court. 

Equity — Questions  decided  on  demurrer 

— Whether  can  be  renewed  on  hearing  of 

case 340 

See  Chose  in  Action. 

Judge  directing  juror  to  stand  aside — 

When  juror  not  incompetent  to  act 31 1 

See  Municipal  Corporation.     1. 

Limitation    of    action    against    railway 

company 58S 

I  See  Railway  Company.    2. 

I    Misdirection — New  trial 670 

See  Slander. 


New  trial — Elxcessive  damages . 

I  See  Fal8R  Ibiprisonment. 


24 


Notice  of  action — Requirements  of .  .311 

Sen  Municipal  Corporation.     1. 

Power  of  a  Judge  at  Cliambers  to  grant 

an  order  nuri  for  a  prohibition — Staying  pro- 
ceedings   162 

See  Dominion  ELEcnoNs  Act. 

Sufficiency  of  count  in  action  for  negli- 
gence in  conducting  a  suit 620 

See  Solicitor: AND  Cuent. 

Verdict  aeainst  one  of  several  tort- 
feasors —  Whether  others  can  compel  plain- 
tiff to  sign  judgment 407 

See  Trover.     2. 

PROHIBITION— Power  of  Judge  to  srant 
order  nisi  at  chambers — Staying  proceedings. 

162- 

See  Dominion  Elections  Act. 

To  restrain  County  Court  Jndffe  from 

proceeding  with  recount  of  votes  polled  for 
candidate  under  Dominion  EHections  Act.  162 
See  Dominion  Elections  Act. 
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PBOHIBrnOK  —  Gontinuad. 

To  restrain  County  Court  Judge  from 

proceeding  with  recount  of  votes  polled  for 
candidate  under  Dominion  Elections  Act.  200 
See  Contempt. 

PB0MISS0B7  NOTE— Given  to  Foreign 
Corporation — Power  of  corporation  to  sue. 

501 

See  Insurancb.     1. 

Line  through  name  of  drawer  of  Bill  of 

Exchange — Whether  a  material  alteration. 
420 

See  Bill  of  Exchange. 

Merger  of  claim  in  judgment 672 

See  JusTicE^s  Couet. 

QUESTION  FOR  JUEY— Voluntary  con- 
veyance securing  maintenance  and  support 
of  grantor — Intention  of  parties 287 

See  VOLUNTABY  CONVEYAhCE. 

Where  jury  answer    questions  left  to 

them  by  Judge  in  a  manner  to  negative 
malice  in  defendant.  Judge  may  direct  ver- 
dict to  be  entered  for  the  defendant 572 

See  Justice's  Court. 

Whether  sidewalk  proi>erly  construct- 
ed— Action  for  damages  against  city  for  in- 
jury sustained  by  reason  of  defective  side- 
walk    150 

See  Municipal  Corporation.    4. 

BAILWA7  COMPANY— 5ar/i  burnt  by 
«parks  from  engine—JJtfective  smokestack — 
Hay  exposed  below  sills  of  bam — Contributory 
negUfjence— Liability  of  sub-contractors  for 
negligence  of  servants  —  Tort  committed  in 
-Quebec— Action  for, ^  A  line  of  railway  was 
laid  out  through  plaintiff's  land  on  which  was 
a  barn  containing  hay.  The  sills  of  the  bam 
rested  on  blocks  and  were  aboat  8  inches  above 
the  ground  on  which  the  hay  rested,  so  that 
part  of  it  was  exposed  below  the  sills.  A 
small  part  of  the  bam  was  within  the  line 
of  the  land  taken  for  the  railway,  and  about 
45  feet  from  the  track.  In  the  constmctiou 
of  the  railway  and  while  an  engine,  with  a 
defective  smokestack,  was  passing  near  plain- 
tiff's barn  (the  wind  blowing  strongly) 
sparks  ignited  the  hay  and  destroyed  the 
bam. 
//cW— (Allen,  C.  J.,  and  Wetmore,  J., 
issenting),  that  the  fact  of  the  plaintiff  not 
aking  any  means  to  protect  the  hay,  was  not 
vidence  of  contributory  negligence  on  his 
part,  and  need  not  have  been  left  to  the  jury. 
Contractors  with  a  railway  Company  for 


SAILWAT  COMPAHT- Continued, 
the  constraction  of  a  railway,  are  liable  for 
injuries  caused  by  negligence  of  their  servants 
in  running  their  train. 

An  action  may  be  maintained  in  this  Prov- 
ince for  a  wrong  committed  abroad,  if,  at 
the  time  the  action  is  brought  here,  the  wrong 
complained  of  was  actionable  according  to  the 
laws  of  the  Country  where  committed. 
Campbell  v.  McGrboor 644 

2 Breach  of  statutory  duty — Keglecting  to 

ereri  fences  and  cattle  guards — Action  for 
damages  resulting  therefrom — Dominion  RaU- 
way  Act  42  Vic,  cap.  .0,  sec.  27 — Inconsistent 
legislation  of  Dominion  statyU  and  Provincial 
Act — British  North  American  Act,  sec.  92 — 
Limitation  of  action  —  Civil  rights — Ultra 
vires.]  The  New  Brunswick  Kailway  Ca 
was  incorporated  before  the  union  of  the 
Provinces  under  The  British  North  America 
Act,  by  the  Provincial  statute  .^  Vic.,  cap. 
49,  the  14th  sec.  of  which  required  the  Com- 
pany to  erect  and  maintain  snostantial  fences 
on  each  side  of  the  land  taken  by  them  for 
the  railway  where  it  passed  through  im- 
nroved  land.  The  92nd  sec.  of  The  British 
Korth  America  Act  having  exdnded  from 
the  Provincial  Legislatures  power  over  local 
works  which,  though  wholly  witbin  a  Pro- 
vince of  the  Dominion,  were  declared  by 
the  Parliament  of  Canada  to  be  for  the 
general  advantage  of  Canada,  and  the  Do- 
minion Act  44  Vic,  cap.  42,  having  declared 
the  work  of  The  New  Branswick  Railway 
Co.  to  be  a  work  for  the  general  advantage 
of  Canada  ;  and  the  provisions  of  the  Con- 
solidated Railway  Act,  1879,  having  been 
extended  to  The  New  Brunswick  Railway 
Co.,  so  far  as  they  were  applicable  to  the 
undertaking,  and  not  inconsistent  with  the 
several  Acts  of  the  Company  : 

Held,  1st.  That  sec.  13  of  <*  The  Railway 
Act"  (Rev.  Stot.  Can.,  cap.  109),  relating  to 
fencing,  was  inconsistent  with  sec.  14  of  The 
New  Brunswick  Railway  Act,  and  therefore 
that  the  Company  was  bound  under  the  Act 
of  incorporation,  to  erect  the  fences  without 
any  written  request  from  the  occupant  of  the 
land,  as  provided  by  sec.  13  of  **The  Rail- 
way Act. 

2ud.  That  Parliament  having  the  exclnsive 
right  to  legislate  on  the  subject  of  railways, 
had,  as  incident  thereto,  power  to  limit  tiie 
time  within  which  actions  could  be  brought 
for  damages  sustained  by  reason  of  the  rail- 
way; and  therefore  that  sec.  27  of  cap.  109, 
which  limited  the  right  of  action  to  six 
months  after  the  alleged  damaee  was  aus- 
tained,  was  not  ultra  vires,  (Wetmore,  J., 
dissenting  ) 

3rd.  That  the  words  of  sec.  27 —  "injuiy 
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BAUWAT  COHPAHT- Continued. 
auBtained  by  reason  of  the  railway" — were 
not  confined  to  neglect  in  running  the  trains, 
nor  to  iiupiiiper  construction  of  the  railway, 
but  extended  to  damage  arising  from  the 
improper  c»iiatructiun  of  cattle  guards,  and 
from  neglect  tu  fence  the  railway,  as  directed. 
<Wetmokk,  .1.,  dissenting). 

(;>wcp;r— Whether  that  part  of  sec.  27  which 
.  authorizes  the  Railway  Company,  in  an  ac- 
tion for  damage,   to  plead  the  general  issue 
and  give  the  special  matter  in  evidence,   is 
ultra  virei*. 

4th.  If  damage  is  sustained  by  a  person  in 
<x)n8eqneuce  of  the  neglect  of  the  Railway 

-  Company  to  erect  fences  on  each  side  of  the 
railway/as  directed  by  Act  H3  Vic,  cap.  49, 
sec.  14,  an  action  will  lie  therefor.  Couch 
V.  Si^fl,  3  K.  A  B.  402,  followed. 

Qwere  —  Whether  an  action  could  have 
been  maintained  if  the  statute  had  imposed 
a  penalty  for  neglecting  to  erect  fences. 
LEVF-sguK  V.  New  Brunswick  Railway 
€OMPANY 588 

3 Frpthricton   and  St.    Maiy^s    Railway 

Bridge  Compftmf —Whether  a  Railway  Com- 
pauy  within  J.i  I'ic.  cap.  46 — ExemjA^ion  from. 
Tajraiion]  The  Fredericton  and  8t.  Mary's 
Railway  Bridge  Company  incorporated  by 
Dominion  Act  48  ^  49  Vic.  cap.  2(j,  is  a  Rail- 
way Company  within  the  meaning  of  the  Act 
of  Assembly  33  Vic.  cap.  46 ;  and  is  exempt 
from  taxation  under  the  provisions  of  that 
Act.  Ex  parte  The  Fredericton  and  St. 
Mary's  Railway  Bridge  Company 127 

4 Netjli'jent  construction  of  bridge — Lia- 
bility for  death  of  workman  caused  by  the 
defect— Master  and  servant — Disobedience  of 
orders  by  fellow-servant — Praximate  cause  of 
cuicident — Contributory  negligence — Liability  of 
master — Misdirection,]  In  an  action  against 
a  Railway  Company  to  recover  damages  for 
the  decith  of  a  workman  in  their  employ, 
while  being  carried  on  one  of  their  engines, 
it  was  proved  that  during  the  night  preced- 
ing the  accident,  the  ice  in  the  river  over 
which  the  bridge  crossed  had,  in  consequence 

-  of  a  heavy  gale  and  high  tide,  been  forced 
against  the  piers  of  the  bridge,  displacing 
aome  of  them  ;  by  reason  of  which  the  engine 
broke  through  the  bridge  and  the  workman 
was  killed. 

Held,  that  the  jury  were  properly  directed, 
that  the  defendants  were  only  bound  in  the 
construction  of  the  bridge,  to  provide  against 
dangers  that  could  reasonably  be  foreseen  by 
reasonable  men  in  the  exercise  of  ordinary 
sagacity ;  but  if  the  bridge  was  so  con- 
structed that  it  was  destroyed  by  a  storm 


EAILWAT  COMPAHT— Continued. 
such  as  might  reasonably  have  been  antici- 
pated to  occur,   the  defendants  would   be 
liable. 

Where  there  was  evidence  that  the  man- 
ager of  the  railway  had  directed  the  con- 
ductor of  the  train  and  the  engine  driver  on 
the  day  of  tlie  accident,  not  to  cross  the 
bridge  until  it  was  examined,  which  order 
they  disobeyed  : — 

IJeldy  that  as  the  conductor  and  the  engine 
driver  were  the  fellow-servants  of  the  de- 
ceased, it  should  have  been  left  to  the  jury 
to  find  whether  their  disobedience  of  the 
order  was  the  proximate  cause  of  his  death. 
(Fraser,  J.,  dissenting.) 

Though  a  railway  bridge  is  defectively 
constructed,  yet  if  a  person  goes  upon  it 
contrary  to  directions,  and  with  notice  of 
the  danger,  and  is  injured,  he  cannot  re- 
cover damages  against  the  company  for  the 
injury.  (Frasbr,  J.,  dissenting.)  Carney 
V.  The  Caraqqet  Ry.  Co 425 

BEOOUNT— Dominion  Elections  Act— Re- 
turning officer  rejecting  nomination  paper 
after  poll  held  —  Prohibition  to  restrain 
County  Court  Judge  from  proceeding  with 

recount 162 

See  Dominion  Elections  Act. 

REGISTRAR  OF  DEEDS-Liability  of 

Municipality  of  York  for  fitting  up  offices  for 
—42  Vic,  cap.  41,  and  45  Vic,  cap.  65.  .662 
See  FREDERicroN,  City  of. 

RELEASE  —  Joint  tort-feasors  —  Verdict 
against    one — Agreement    not  to  enforce — 

Whether  a  release  of  others 407 

See  Trover.    2. 

RELATIONSHIP—  Disqualification— Jus- 
tice of  the  Peace 543 

See  Canada  Temperance  Act.    4. 

RES  JUDICATA— Eouity— Questions  de- 
terinined  on  demurrer — vVhere  not  appealed 

from 340 

See  Chose  in  Action. 

RETAINER— Allegation  of,  in  action  by 
client  against  solicitor  for  negligence  in  con- 
ducting a  suit 620 

See  Solicitor  and  Clikxt. 

RETURN— Election  petition  (Cousol.  Stat., 
cap.   5) — VVhether  must  be  through  sheriff's 

office 634 

See  Controverted  Elections  Act. 
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BETUBNING    OPFICER  —  Dominion 

Elections  Act— SuflBciency  of  nomination  of 
candidate — Power  to  reject  nomination  after 

poll  held 162 

See  Dominion  ELEcrnoNS  Act. 

REVIEW  OP  TAXATION -Equity - 

Appeal 403 

See  CojiTS. 

SALE  OP  QOODS—By  sample—Articles 
of  food — Implied  warranty.  ]  The  defendant, 
a  manufacturer  of  canned  goods  in  this  Prov- 
vince,  sent  to  the  plaintiff,  in  New  York, 
samples  of  his  goods,  which  the  plaintiff 
acknowledged  the  receipt  of,  stating  that 
they  were  satisfactory,  and  ordering  a  quan- 
tity at  the  price  named  by  the  defendant, 
which  he  paid.  When  the  lobsters  were 
received  by  the  plaintiff,  soon  after  the  order 
given,  they  were  found  on  examination  to  be 
of  bad  quality  and  unfit  for  food.  In  an  action 
for  breach  of  warranty: — 

//cW— That  there  was  an  implied  warranty 
that  the  lobsters  supplied  were  merchantable 
and  fit  for  food.     LEtJOEXT  v.  Young 675 

Tenants  in  common  of  chattels — Sale  of 

interest  of  one  co-tenant  under  execution. 295 
See  Trover.    3. 

SALMON— Conviction   for  fishing  during 

close  season — Evidence 271 

See  Fisheries  Act.     1. 

SAMPLE — Implied  warranty  that  foods 
solfi  by  sample  are  merchantable  and  nt  for 

food 675 

See  Sale  of  Goods. 

SODSNTER — Action  against  owner  of  a  doc 

for  killing  sheep— Pleading 268 

See  Mischievous  Animal. 

SELLING — Intoxicating  liquors— Evidence 

of  keepiug 543 

See  Canada  Temperance  Act.     4. 

SERVICE  —  Election  petition  —  Return  of 
(Consol.  Stet.,  cap.  6) 634 

See  CONTROVKRTED  ELECTIONS  ACT. 

Election  petition — Extending  time  for — 

Kespondent  evading  service 42 

See  Dominion  Cox-irovkkted  Elections 
Act. 

SHEEP— Dog  killing — Action  against  owner 

of  dog — Scienier 268 

See  Mischievous  Animal. 


SHERIFF — Action  for  escape — Measure  of 
damages — Evidence — Statement  of  debtor  as  to 
alleged  fraudulent  conveyances — Admissibility 
of]  In  an  action  against  a  sheriff  for  an 
escape,  the  jury  in  assessing  the  damages  may 
take  into  consideration  not  only  the  defend- 
ant's own  resources,  but  all  reasonable  prob- 
abilities founded  on  his  position  in  life  that 
the  debt  would  have  been  discharged.  Per 
King,  J. 

In  such  an  action  the  admissions  of  the 
debtor  before  his  escape  as  to  the  fraudulent 
character  of  certain  conveyances  made  by 
him  are  admissible. 

But  the  declarations  of  the  grantee  on 
that  subject  are  not  admissible.  (Tuck,  J., 
dissenting.)    McManus  v.  Wells 449- 

Action   for  escape — Where  affidavit  to 

hold  to  bail  is  irregular — Whether  a  defence 

in  action  against  sheriff 449 

See  Affidavit. 

Repairs  to  office  for — County  of  York 

— Liability  for  expenses 662 

See  Frbdericton,  City  of. 

SHIF — Sale  of,  by  master — Stringent  neces- 
sity  510 

See  Insurance.     2. 

Verdict  against  master  for  conversion  of 

cargo — Subsequent  action  against  the  ship- 
owners— Whether  owners  can  compel  plain- 
tiff to  sign  judgment  against  the  master. 407 
See  Trovrr.     2. 

SLANDER — Charge  of  stealing  trees — Sense 
in  which  the  words  were  used — Owfirrsfiip  of 
the  trees — Proof  of  value — Improper  admis- 
sion of  immaterial  ei:iilence — Mistlirection — 
New  trial.]  If  vrords privia  facie  importing 
felony  are  used  in  a  different  sense,  they 
are  not  actionable. 

Defendant  finding  plaintiff  cutting  trees 
on  land  claimed  by  him,  charged  the  plain- 
tiff with  stealing.  The  charge  was  maide  in 
the  presence  of  the  plaintiff 's  brother,  who 
knew  that  it  related  to  the  cutting  of  the 
trees,  and  that  the  plaintiff  also  claimed 
them  : — 

Held  —  that  the  words  used  imported  a 
charge  of  trespass,  and  not  a  felony. 

In  an  action  for  slander  in  charging  plaintiff 
with  stealing  trees,  evidence  is  admissible  on 
the  part  of  the  defendant  to  shew  that  the  trees 
were  not  worth  $25 — the  amount  required  by 
the  Bev.  Stat.  c.  164,  sec.  18,  to  make  the 
cutting  of  trees,  with  intent  to  steal,  & 
felony.     Herrington  v.  McBay 670  - 
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SOLICITOR  AND  OUSNT -Action  far 
negligence  in  conducting  a  suit — Retainer — 
Pleading.  ]  In  au  action  against  a  solicitor 
for  negligence  in  conducting  a  suit,  it  is 
suflScient  to  state  in  the  declaration  that  he 
was  retained  as  a  solicitor  to  conduct  a  suit 
in  equity  :  the  reasonable  intendment  of  the 
words  being,  that  the  suit  was  in  the  Court 
of  Equity  of  this  Province,  and  that  the  de- 
fendant was  a  solicitor  of  that  Court. 
•(Palmer,  J.,  dissenting). 

In  such  an  action,  it  is  sufficient  in  the 
declaration  to  alle^^e  that  the  defendant  was 
retained  as  a  solicitor,  without  stating  that 
he  was  retained  for  reward. 

A  count  alleged  that  the  plaintiff  at  the 
defendant's  request  retained  and  employed 
him  as  a  solicitor  to  commence  and  conduct 
a  certain  suit,  yet  the  defendant,  although 
he  accepted  the  retainer,  *' colluded  and 
wrongfully  combined  with  the  opposite 
party  s  counsel  in  the  suit  to  prevent  the 
plaintiff  from  recovering, "  and  entered  into 
an  agreement  by  which  the  plaintiff  was  put 
to  great  loss : 

Held^  that  the  count  stated  a  good  cause 
of  action.    Clark  v.  Baird 620 

SPIEITUOUS  LiqUORS-Right  of  Local 
Legislature  to  prohibit  sale  of — British  North 

America  Act,  1867 .  .• 113 

See  Liquor  License  Act. 

STATUTE  OF  DISTRIBUTIONS. 

See  Distributions,  Statute  of. 

STATUTORY  DUTY  — Breach  of-Lia- 
bility  for  damages  resulting  therefrom. .  588 
See  Railway  Company.    2. 

STAYING  PROOEEDINGS— Order  nisi 
restraining  County  Court  Judge  from  pro- 
ceeding to  the  recount  of  votes  polled  for 
candidate  under  Dominion  Elections  Act. 200 
See  Contempt. 

STREET  —  Defective  sidewalk  —  Misfeas- 
ance— Injury  to  foot  passenger 311 

See  Municipal  Corporation.    1. 

Power  to  alter  and  amend — Right  to  cut 

down  and  change  grade 1 

See  Municipal  Corporation.    2. 

Sidewalk  constructed  on  inclined  plane — 

Whether  properly  constructed — Question  for 


jury. 


See  Municipal  Corporation.    4. 
Where  defect  is  caused  by  wrongdoer 


.150 


STREET  —  Continued. 

Liability  of  Town  of  Moncton  for  non- 
repair  372 

See  Municipal  Corporation.    6. 

SUBSTITUTED  PROPERTY  —  Engine 

in  mill— Substitution  of  new  for  old 273 

See  Bill  of  Sale. 

SUMMARY  0ONVI0TION--Co»wc<io» 
adjudging  a  penalty  and  coMs —  WliO  entitled 
to  receive  them.  ]  The  penalty  and  costs  ad- 
judged to  be  paid  by  a  conviction  under 
The  Summary  Convictions  Act,  must  be  paid 
to  the  convicting  Justice,  and  not  to  the 
prosecutor. 

Per  Palmkr  J.,  that  the  costs  may  be  paid 
to  the  prosecutor.    Kx  parte  Wallace  . .  123 

Costs  of   commitment    and    conveying 

defendant  to    gaol  in  a    conviction    nnder 

Canada  Temperance  Act . .  133,  144 

See  Canada  Temperance  Act.  2  and  3. 

Form  of  information — When  imperative 

130 

See  Canada  Temperance  Act.     1. 


TAXATION  OP  COSTS— Reviewof. 

See  Costs. 
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TAXES — Arrest  for,  where  already  paid — 

Liability  of  corporation 24 

See  Fal.se  Imprlsonment. 

Exemption — Whether   Fredericton  and 

St.  Mary's  Bailway  Bridge  Co.  is  a  railway 
company  within  Act  33  Vic,  cap.  46..  127 
See  Railway  Company.    3. 

TENANT  IN  COMMON— Chattel— Sale 
of  interest  of  one  co-tenant  under  execution 

—  Conversion 295 

See  Trover.    3. 

TORT — Action  for  damages  where  wrong 

committed  abroad 644 

See  Railway  Company.     1. 

TRESPASS— ^To  landShUry  to  take  prop- 
erty wrongfully  detained  by  plaintiff— Plead- 
ing.] A  plea  in  trespass  justifying  an  entry 
upon  land  to  retake  logs  of  the  defendant, 
aUeged  that  the  same  were  wrongfully  de- 
tained by  the  plaintiff,  and  that  the  defend- 
ant entered  and  took  them  away,  doing  no 
unnecessary  damage : 

Ileld^  on  demurrer,  that  the  plea  was  good. 
Turner  v.  Smith 567 
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TRIAL  —Postponing  of,  on  usual  terms  of 
paying  coats — Settlement  of  cause — Power  of 

Judge  to  afterwards  vary  order 119 

See  Practice.    4. 

TROVER — BUI  of  exchange  delivered  to 
Bank  by  plaintiff  to  discount — Plaintiff  in- 
debted  to  Bank — Bight  of  Bank  to  appropriate 
proceeds  in  payment  of  indebtednew  —  Con- 
version.^ Plaintiff  drew  and  indorsed  a 
bill  of  exchange  and  delivered  it  to  the  de- 
fendants to  discount,  which  they  agreed  to 
do  if  the  bill  was  accepted.  After  accept- 
ance, the  defendants  refused  to  give  the 
plaintiff  either  the  proceeds  or  the  bin,  claim- 
ing the  right  to  apply  it  to  the  payment  of 
a  debt  which  the  plaintiff  owed  them  : 

Htld^  that  the  defendants  were  liable  in 
trover  for  a  conversion  of  the  bill. 

A  discount  means  an  advance  of  money, 
upon  the  transfer  of  a  negotiable  instrument 
to  the  Bank,  payable  at  a  future  day,  as 
security.  Landry  v.  Bank  of  Nova 
Scotia 564 

2 Conversion  of  cargo  of  a  vessel —  Verdict 

against  the  master — Sttlsequent  action  against 
the  ship'OfjmerA —  Whether  owners  can  compel 
plaintiff  to  sign  judgment  against  master — 
Joint  tort-feasors — Agreement  not  to  enforce 
judqment  against  one —  Whether  a  release  of 
others — Pleading —  Trover — Becovei'y,  without 
satisfaction  —  Judgment.]  The  owner  of  a 
cargo  of  coal  recovered  a  verdict  against  the 
master  of  the  vessel  for  wrongful  conversion 
of  it,  but  did  not  sign  judgment.  He  after- 
wards brought  an  action  against  the  owners 
of  the  vessel  for  the  wrongful  act  of  the 
master,  whereupon  one  of  the  defendants 
applipd  to  stay  the  proceedings  until  the 
plaintiff  signed  judgment  in  the  action  against 
the  master,  in  order  that  such  defendant 
might  plead  the  judgment  recovered,  as  an 
answer  to  the  action  against  him  : 

Held  —  That  the  plaintiff  was  entitled  to 
discontinue  the  suit  against  the  master  of 
the  vessel,  and  that  the  defendant  in  the  ac- 
tion against  the  owners  had  no  right  to  re- 
quire the  plaintiff  to  sign  the  judgment  in 
the  action  against  the  master. 

An  agreement  between  the  plaintiff  and 
the  master  of  the  vessel,  that  m  considera- 
tion of  plaintiff  not  proceeding  with  the 
suit,  the  master  woula  not  in  any  way  at- 
tempt to  force  the  plaintiff  to  sign  judgment 
therein,  does  not  operate  as  a  release  of  the 
suit  against  the  master. 

One  of  several  wrong-doers  against  whom 
a  verdict  has  been  obtained,  has  a  right  to 
agree  with  the  plaintiff  that  he  shall  not  be 
obliged  to  sign  judgment  on  his  verdict. 


TROVES  -  Continued. 

A  judgment  against  the  defendant  in  an 
action  of  trover  without  satisfaction  does  no^ 
vest  the  property  in  the  goods  in  the  defend- 
ant.   Busby  v.  Schofield 407 

3 Tenants  in  common  of  chattel — Sale  of" 

interest  of  one  co-tenant,  under  execution  — 
Conversion  —  Pleading  in  County  Court  — 
General  isstie  in  trover.]  A.  and  B.  owned  a 
horse  as  their  joint  property,  and  while  it 
was  in  B*s  possession  it  was  seized  by  a  con- 
stable under  an  execution  issued  on  a  judg- 
ment recovered  against  B.  in  a  Justice's  Court 
at  the  suit  of  C.  The  constable  afterwards, 
by  direction  of  C,  sold  the  horse  as  the 
property  of  B. 

In  an  action  of  trover  by  A.  against  C. 
and  the  constable : 

//cW— By  Allen,  C.  J.,  Palmer  and  Kino, 
JJ.,  that  the  sale  by  the  coustable  only 
conveyed  the  interest  of  B.  in  the  horse,  and 
did  not  amount  to  a  conversion,  though  the 
constable  professed  to  sell  the  horse  as  the 
sole  property  of  B.  there  being  nothing  to- 
prevent  A.  from  still  exercising  his  right  as 
a  part  owner  of  the  horse. 

Per  Tuck,  J.,  that  it  was  a  question  which 
ought  to  have  been  left  to  the  jury  whether 
the  horse  had  been  sold  in  such  a  manner 
as  to  prevent  A.  from  exercising  his  right  in 
it  as  a  joint  owner. 

Per  Allen,  C.  J.,  and  Tuck,  J.,  that  the 
judgment  and  execution  against  B.  were  ad- 
missible in  evidence  under  the  plea  of  "not 
guilty" — the  action  being  in  the  County- 
Court.    Prescott  v.  Moore 295 

Bill  of  sale  of  engine  in  mill — Substi- 
tution of  new  for  old  engine — BUI  of  sale  to 
vendor  of  new  engine  to  secure  purchase 
money — Trover  for  old  engine  against  vendor 

of  new  engine 27^ 

See  Bill  of  Sale. 

ULTRA  VIEES — Power  of  Local  Legis- 
lature to  prohibit  sale  of  spirituous  liquors. 

See  Liquor  License  Act. 

Whether  sec.  27  of  Rev.  Stat.,  Can.  is 

ulti'a  vires 588 

See  Railway  Company.    2. 

VOLUNTARY  00NVEYAN0E-5«wr. 

ing  maintenance  atul  support  of  grantor — 
Whether  void  as  against  creditors — fnteniion 
of  parties — Question  for  jury.]  Where  the 
consideration  of  a  conveyance  of  land  is  an 
agreement  to  support  the  grantor  (the  convey- 
ance being  of  all  the  grantor's  property),  and 
it  is  made  bona  fide  ^  with  no  intention  to  defect  ■ 


Digitized  by  VjOOQ IC 


XXIX.] 


INDEX. 


7oa 


VOLUirrAST  COmrEYAHCE- continued. 
or  delay  creditors,  and  the  grantee  has  no 
knowledge  that  the  grantor  is  indebted  at  the 
time,  such  a  deed  is  good,  even  though  the 
effect  of  it  may  be  to  prevent  creditors  get* 
ting  their  pay.  The  intention  of  the  parties 
under  all  the  circumstances  is  the  fact  to  be 
determined  by  the  jury.  Doe  dem.  Keith 
V.  Corey 287 

WAIVEE—Breach  of  warranty 610 

See  Insurance.    2. 

WARRANTY —  Where. goods  sold  by 
sample  —  Implied  warranty  that  they  are 

merchantable  and  tit  for  food 675 

See  Sale  of  Goods. 


WITNESS  —  Hefusal   to  give    evidence- 
Examination  of  debtor — Consol.  Stat.  cap. 
38,  sec.  22 — Attachment  for  contempt. .  .205 
See  Debtor. 

WORDS— Sense  in  which  used 670 

See  Slander. 

WRONG-DOER— Defective  state  of  streets 

caused  by — Liability  of  City  for. 372' 

See  Municipal  Corporation.    5. 

Verdict  against  one— Whether  agree- 
ment not  to  enforce  judgment  against  him  is 

a  release  of  others 40T 

See  Trover.    2. 


^i  fi  .w.  i. 
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